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In Vol IV l^age ^5S line 1 1. fiir ‘ tiiiuMu reuif * tinir lii drcl.irt ’’ 

Val V' 5 S(J lini>‘Jl /ur “ ULti.tuLii|t,' >4iic( ‘ I’Uiiiiill 

'lablo uf Casis, viii 4.0I1111111 J last liiii , I rult a Juhnson, 
fur ‘ JOI” nW • 11') 

Vol. VI H iiarf'inal iiutL, itiu lO ,A» ‘ oni! »hiLli' nail " uiie uf whirli ” 

KS Ju till* K I Nil V Box Mitr|;iiial iiuIl ‘ An 1111I11I11M.111 thargnl 

Unit tht‘ iiriwiicr (uliiniously hvl lulsuls iiiaili., lorgMl anil cuiin~ 
li.rKilo«l a Lt-rUiii |irumis-air> niiti lur iIil iiaynunlul money 
« IiilIi was a-> luf lours * (in liemiint. m pniini^i In |>at MeV- 
tLuiii.*s S’ ly aiul S /i inIr'.SLs lur tin. tiiiii Ixiii^ ni the 

I’ruviiloit IHiiglittni* .S<j<.n.(v hi 111 at Mr i, IVn- ifufa 

liutUhJUlii, or tlieir xuLCi-ssork in uliir. .ixly-lour |>uliml‘' willi 
per ir/ii intenst lot tin k.ui i , v iliii ivi.liiit ihis Till iliynC 
J'l.bruari/, I HIT tori' . uirl ( 1 / I ’ Hun is a vilnl pro- 

lufoory nou. Mitiiiii tin st >t ’ ( J > Ji , ami the I'ontictioo 
was affirmul " 

J70 Marfftaal noti.. Inn. t , ’trlt ' (ii»ii"(i ' 

-I 4 y line ill . fur incuivi nu ' in iki . arul f r " li-olii," natl " to 

164 ]Uai)[lJial note to \siiinrt. I>u/m>>u ' linclii in sviniicnc that 

after luatlmir ilii • 'rvo, n. . 1 1|> nli* I on iIil \ny.i^ iiiiil wa" 

lost, tijn f’lainlilJ ljuiio ii'v.i <>ri |mK>) lint tin. sliiji, Inlon 

alia had half lu r lumrl •'nini froiii Inr iiiuiiriniis 

and lost ' 

'j‘J7 last line but 6 ,far I’lai nail Stowants’ 

JUS line 4 I’laiiblfs mil ' Avowints 

line IV Jar ** IJefcndant,,’ nnd “ I'lainulf 
i‘J 9 last line but 7.4 for '■ licleiidaiit,' mnf “ I'laiiioit ' 
last line but 2 ,for ‘ J’ldinuir,” read " Dt fondant ' 
last line, yiir “ liefendant, ' mat " J’lainriO 
559 lute 7 Jiir " nwssuni^,' riirf ■* inessairc " 
fbl but* fi firr “ PlainuA," read ‘ Diiuiilanl.” 

STO line 14 for 3 Wen C mirf V5 Hen fj 

>32 lin- 11 for “ Plaintifl,” read “ Defeiidant." 

lines 17 and IS-.^ar * Defendant," rrad " Plaiiibn ' 

593 line I Jar “ PlaintiiT.’’ read “ Defendant." 

596 line 1 1 far “ before tlic dclencc of otlier joint LOntrattors not 

sued, which used to be pleaded in abateniciit, was introdiiCiKl as 
a defence on non luiumpiU," rend “ which used to be allowed 
as a defence on non aisiunpeit, was restricted to be used only a« 
a pica in abatement " 

The pages 637 to 653 should be 617 to 63S 
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1815. 


Court of COMMON PL'E’AS, 

A\'D OTHER COTTRTS. 


lliliirv IVrni, 

In the I'lltj'fiUh ^ ea> i»f the R<i«rn orOnou'Ji’ IIL 


C; u rTEpmrrK, I’ljiiiiiil ; Hriijj.v'v'r, Dcfoiciant. 

'J’'HE parlio. liaviui* givm liii' III1'<I<IU I'l-inKtum?, \V!-erelI.err"i- 

01 a prtaqxy .is it i> calUd, to kny a fine uf H\l “’’‘‘I"* ^ <*■■>- I'y 
.t . n ' la take vanol III 

luessuimf', in |MiMii.inio Uien-nl li\i iiiCSMia^c ■- '' f ih^ „u^,[,er of 

iiisi'jieil in the writ ol cin'cu.int, jinl the kin^V ircisuages From 

*ii.'a nau] for live hat I lui mcvsaaws only **" 

* r ” " J nani aiui^ian^i 

iiere niserteil in the «.oiiconl, mi tnal (lie woid'* “ akiie- tin Court refuted 

Mild ineshiiagos” reterred to fiuii tnilj, 'riic cyrogiaphei "Lmcnditm 

scuing die vaiiiiiRv, miieiidcd tl^it which was right, by arbui?sth^ agree- 

tliat which WHS wTong, and ci jsiiig “five” 111 the wiiL of mcnc of ilie par- 

covenant, and puetiiye, 01 iiiutructions for the writ, sub- '<‘1* 

alive, iiiilLst they 

'•Utiited “ four.” The party then cjrricil the instill- should all rL-.K- 
jfDcntt back to the curaitor, who again erased “fi\e” in koowhalite a afi« 
tlic hr*t pracij/e and writ of covenant, and restored 
ibur. The party tlicreupon applied to the cyrographer 
to make the like amendment in the concord, who he- 
VoLr VI. B sitated 


CASES IN HILARY 

i8H- stated to do it without the direction ot a juil^ of the' 
^ ‘ ■ ' court. 'J'hc party then iijiplicd to Oihbi, C J. at 

Plaintiff, &c. * thairibcrs for an order on tlic cyro^apher to .nmeiid 
the pnef.ip'' to the cantoid hy tin* fii-st }ntPiipe and 
writ of iuv(‘ipirit, who ili-clinct^ to make any ordei. 
both hecuii-^c he doiibtod the power ot the Coiiit to 
Older .ni alternlion in the concord, whicli wu't the act 
..no agreement ot (he p.i>tie-i, and .dM> beLairie tiie fine. 
In iii^> seiir iiilu till title uitli Midi repeated eiasiii ex, 
ni:.'li: .ilwntx be .i blot orr it. 

I au"hnn Sei|t ji'iW mov’i'd the Court loi iIk •-.tme 
iMeiidineiit 

'»% ('uH}> .il fil't inelinid lo reject the application 
c Itximiig til it !t w.i*> .1 icry extiaoidiiiaiy blunder, but 
tin* panic's had dealt Ich* theiiisehex, and litid l.ikeri oj> 
theiilsebex to collect it, insteid ol tomin;; in the Hrt 
'iistance to the C'ouit. TJie ^leal dilliiulty a Inch 
the ('emit Tell, w.ih, whethei they h.ul tJie jiowc'i 
In Intel meddle with tlu> coiiioid, winch was the' a^n'i'- 
nieiii ot the p.iilux il it liad bec’ii only a ch ii 
lal bliiixlei, d'(' C'ouit loiild cen I on it, hut this wj" 
die p.iltii'x’ envn .ict. Tiiexe dillicultiex iiii^lit all be 
oeaped by hi, in,, i in a caption, wliicli uonlit he at- 
leiiclcd \ uh \ciy little iiioie c'xjjeuce than the .l■llcllc|- 
■ ilent. Aflei tin* pai tic's uc'ie dead, theCoiiit could not 
•ilui tlie Loncuid. \cliidi wa' the .igrecmeiit ul the 
paitic's; and ii the paitu's weie alive', ihoj could all 
consent to a new caption, and it would he much better 
ioi the title liiat t'le pic'seiit iiiotioii should Ikil than 
succc'cd. 'I'lie Court, however, aflerwardb agreed, that 
ii' the parties would ic-ackiiowiedgc the concord after 
the aniaidnient, the dilKciilty would he avoided, and 
permitted Vaii"hcin^ w liuse cheiit preferred having the 
Bnc with it I c'lasurt's to ilie expcncc of a new one, to 

ameud 
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nmeml till* to tlip concord, and th.it niter buth 1815. 
aniniil.iiint, iind 11 u’-iicfiJiowltil_i;iiicrit hy the pji ties, cllttmibiti. 
the iMO^rapliei might icceivc and |).n.s, it. Plaintilf, *«.. 

Iwal. 


run MI’S and Another v . 01.1.111*1 oj;?. 

]JfS tv.is an .iilioii upon .i pohc_\ nl insui.'incc. In an miurante 

on the i6th ol S>f>tauf)n i8jo, irjioii the , 7 ^'" 

-liip .il ind {.MiiM JaihUoh 111 ihi' Sw''/ .u Avlule ululi IiiiIiliv, ilnr. 

iiid sfil hbhor\, during In 1 it.iv in<l lislniif". .iiul .il * s”y 

^ ' ‘ ■iiitl JiMiinj;, jiiii It 

mil lioin ihi'iue io Tjutidun^ nnid tlu‘ •.Inn '■lioiild he m.l |j om tin nre 

iii.ied back tliere, with lihntv to piuni'il ai'il snI In •' ‘t-fc to / eWaf/, 

, , . * , , , ' ;’A/el*Util llie 

and ti.iuh and sUj at anypoits oi piue> j) iiln n! irly mu., .tiuls Imim; 

III the t'li.iniiil, tilt? (’upr //<• 1 1)>' I’) aitidiLr ms'.cI 

ill’ c» ..I ol /'t/', ('in'u CahJuUHi'y ifxizil^, Jjiiin, 1* *! 

.V 1 IIkiI \ SiX I Iit/iriiiiT^ llie loiinimt's tier 

Ci‘l 'Hi (j"it iitiii, .V i /i', cl tlsi will i\ t.> It iiil die ail- 

' ' vi'iPin* n not 

all I i"i!tiul ^ooiis, teliesli, ^nk, j.nn, in«| i ()i,n";i imlal 'jv I'Lr siujj. 

• iii'Mn.-, 01 olli'‘ini e, .1' d :ur aiiji ..(•<! ill nil, c, pm- luoli j.art 

IJ.!"! o wli'ilstn'M'i, w.lli(iiit being themiil i ■'Maiioi, AniraTirarly 

to ii'tiii'i Iwi) pi'iinds pt> i.iif. It the sl.iji auMu! back s nui tnereliv Ui 

it he. 11.001110' 1.1 llie inei 'I/n'iH'\tn\ tn bci'oie the 'Ulie 

_ I ai t sent iioiii,. 

16111 01 M.irtk i8j^- 'J he PI.niuilK aieneil, llrsl, ,in nms ,ted of (Jj- 

aveume losi ol ci/, 8 ^ 7 <.'. pn nnl. by iieiiW ol rlic '“'Bid stiin, 

\ u n ! It I wIiilIi nouKI, if 

seas off the eoabt ot A.-x Holluva, and ulteiwaida n kijjt on Imard, 

total loss by tho like eiiiise. i’Jie cause was, liied .it Jmvc d.-im.i,'id the 
GuildhttU, .It the sittings afici Miditu lina<; U.'\ni i8r.-|, [arg".* 
before GMi, C. J : it appe.iied dial die ship s.ijlcd on 
the voyage injured 111 &7Jfc;a6f/ 1808. lit ./kmc 
she was stranded m Western Cove, on the coast ol AVw 
HMunds .all her stores and provisions, anil 1236 seal- 
skins, being the whole iiiimber wliicli she li.id then 
taken, were damaged by sen-water, and Ltiuled. The 

B ■' 
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f 

i^essel being repaired for proceeding on her voyage, 
8i 7 of tlicsc bkins were in October i Sop sent home from 
Sj/dney Cove by the ship Mai^ Amiy and the Active 
proceeded in quest of seals for her cargo. It was m 
evidence, that, if any of the danfaged slfliis had been 
&tu\.ed with sound ikins, they would have iiifcLtcd anti 
dainagcti the lafter, and that the 817, therefore, coiihl 
not saloly liave been taken on board. If they had been 
in good condition, they uuulil have been put on lioaitl 
tiic Ai f ive. The3' arrived by the and 37/. i6‘ 

was paid for then freight home; and on sale, the}' pro- 
dured a nt t sum of double that amount. The Hefendaiit 
rclictl on the circumstance that some of iJie pioihice ul 
till* adventure liad been shipjied lor England^ and hat! 
in fact .inived, and pioduced a small profit, »s a cri- 
teiion that the vojdge was theieiipon terminated, and 
that he therefore was ifot liable for the total loss winch 
.dlerwards happened. Gibbs C..T. was, howcvei, of 
opinion that the ]ioiiit did not e\in .'UbC, siiuc they 
were sent home Iti prevent injuiy to the other skins, 
and, therefoie, he would not unnccebsarily determine 
a, though he strongly inclined to think that the send- 
iiig home a small part of what the ship had taken, 111 
ordei to make 1 oom for moix', couid not be deemed a 
termination of ihuvo^^age; and undei Ins direction tin.' 
jury found a vcriliut foi the FlaaibA’ lor .1 total loss, a* 
well as tlie n.erage loss. 


ZjCI/s Seijt, now nfbved to set aaide the verdict anil 
have a new trial; he urged lliut so soon as uny pro- 
duce ot tl:'* adventure was sent home, that tenninatcil 
tlig policy, on the face of which no other termination 
of the risk wa- hraitcd; and it could not be intended 
that the iiiiderwi itei was to continue liable during any 
inilcfinitc iiiimlKT of yL\trb tlint the owners might 
pluosc to prolong the ndveutare. He rched on the 

cknue 
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clau!>c for return of preiniLiin, hs a pnjof th‘*t the 
(iiilics coiiteniplated »o earSy a tenninatiun oi the ad- 
venture, as that the n ‘^ht reach £»gland by 

March I Rio. 



PuiLLin 


v« 

Champtcv. 


7?/e Cmitl was Miniiiinoiib that tlic^e vvab no possible 
jrioiind foi leMcwiny the verdict, and 

Refused ii?e Rule. 


Dand 1 '. Bar VI 


Jan 2S’ 


Plaintifl' sued out a common aqua^, testtd tlir 
29th of Junr 1814, and icturnablc on tlie moriow 
of All Sottlst against Sir JVaslel linsco^ Hart., Jo^rph 
Itarnc^, John Jiames, and Jovph Nelsoti, and tJic £ftg- 
A notice at the foot of the procci* was dnected to 
tlieiii all, and requnud them to tqijieai “ on the tlina 
day ol Nrnvm/jt'i 1814,’' expressing the yeir in figures. 

Sal >Scr|t., for the Defendants had, on the 2t>tlj ol 
'^avcBibci, the l.ist day but one of llie Iasi teini, ob- 
taiiud a rule mu to set aside the service ol ^iis process 
for the irregulai iij', dial the yemr was in the £rqr//s// 
notice stated only in figures. 


If a PliintiiT 
jij]))' sLV'cial D*- 
lendanti in one 
common (•roc ess, 
one, upon \.'Iioni 
It IV iiLUgularly 
served, ajiplviiig 
bi lore duclaiatiiin 
to vLt It aside, may 
entitle hia rule 
and aflida it in a 
cause ui llie PI 1111- 
nn against liininclt 
only. 

A ,nrt / mav 
apply to *Lt iside 
piocciNl ii^s lur 
II I (‘ 1 ^ idanty at aiir 
trtiu l>eluru the ir- 


f reyiillr party has 

Rough Serjt. on this tlay t-hewed c.iiise, upon the a lunher 

groiindb, fiisl, admitting that, aceordiiig to Gtojan 1. 

Lect V. 651., the yeai ought to be 111 words at layol the lomicr, 
length, yet that the process being ictuinnble on one ■''<-'i’*td i" 
of the three first general return days of Michaelmas voi^e^MUiMitn" * 
term, it was necessary, that if the Defendants would dnudicuoi’ldliare 
have availed themselves of tlie iiicguliiiity, ihcy sliouhl otira'hadVouvi. 
have applied ciirhcr than the lust day but one of the earlier. 

13 3 term 



6 


CASES IN HILARY TEffetf 

icrm. For ibis be icliccl on a cose of Pmrson v. 
Hmlgs(niy said Lo have licen movix] for irregularity m 
the Court of King's Rciich in Michaelmas term i8r^, 
wlicic the writ wiu a lulilal returnable on the 6tli ol 
November^ and 'no di'claratioii bad been Tiled, and ii 
motion being nindfi on the 1 8tli of Ntfuemher to set aside 
the proccRs (or an ii regularity, the Coiiit held that be- 
cause thkt motion was nut made uitbiii foiii days alter 
the return-day of the writ, anil before .i])]ieai,iiiee, it 
came too late. Tlic delay in tlii^ t ise w.is niiieli 
greater. He also Look a i>reliininary objrrtioii lo the 
rule, namely, that Uie rule and the affidavits on wliich 
It u.ns obt.iined, purported 'to be made in a e.iiise of 
Jiai^ V. JfjAn liatHiSt wbicb w.is not tins Cdiise, inas- 
much as there were 14 Defendants in this action. All 
the jiarties in a cause, as wc ‘11 Dcleiid.inls as Fluiiitifh, 
must lie named in entitling .'ll! affidavit 01 .1 itile. So 
held by Loid Jillenhnrnugk C. ,T Sovl untl Otheis 

, 1 457. Arc. by Loid Atinyo;/ C. J. Oaf« 

V. Ilnidi 2 Tena Itep. 643. Fairs s'. Diitucn, 7 Tout 

06 1 . <7cr. 

Jhsf, rotr/i^f iirgetl, 1st, 'Pliat it w.is ihe est.iblish-sl 
practice 111 this court, that a paity iiiigliL apply to s.>t 
asuh‘ jiioeeediiigs tor irrcgul.uity .it air- ti le bi'toie tht 
I tlicr ptirty hail taker a siibseijuenl''-Le;j in tin’ (.j’lse. 
DfAiHfs V. JVilha inglun, anh, ii. 245 An'> the riaiiiti^l 
had taken no step in ijiis tiuse I't" •■e’liiig (he pio- 
cc'sri. As to the* title ol the nlTulavil'-, it is coinpetenL 
lor the naiiilifl' to include loui Deleiidsnls in four 
several actioi.s 111 one common i n/lza^ ^ otheiwice in a 
bailable wjit, which dnlinction is taken in Jongt v. 
Muiiay^ \ Maish. it niiist therefore be presumed 
that the Plaintiff so entitling his rule and affidavit, 
meant to proceed against Jrihn JJartuv only, and to 
abandon his action against the others, or else sever in 
10 declaring: 
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ileclariiig: ai\d John llanie\ might tlicrd'oif It 

tills vine not so, a Phiintill'iAUuId lie i‘niihli.-il, by "iiiiig 
out coiiniioii pinccss 'igiiiiist tno ni iiioie, to jiiit a 
Uvtcndaiil uilo such ii •.lUiiitiun that hr roiilil obl.iiii 
no idiei Isom nn% nirguliiiiU , lur acrurdnig to 
the d( ctriiie conUiidcd tor, he cannot iiime, iin- 
Jess nil the itctenil.iiits have biuMi <A\eJ, and .ip|)(.ai, 
and apply in conceit; and it c.iiinot he in Ins poivu 
to know whetlier the otheiN have been or noi, 

mil, unless the l^l.iinlitT bungs them all into coint, 
tJiey iii.iy nut all appeal together. 

T/ir Ctunt agreed to this diietiine, .uid instanced the 
I'.ise ol Ihchuid line, wlio is joined nilh the Deteiulant 
in iieiy Lonnnon process, jet nceil not appeal lonai- 
i.mt a motion bj the real Defendant, 'uhereloie they 
belli that the nfndavit and mic iveic mfliciently eii- 
ntlecl. Lint tliey tliuuglit that the piojiusition had been 
cOo widely laid down, that the party ulio toniplaiim of 
in uiegiiliiii^, may in all cases pioceed lo si I it asidi^ 
■Hill S', the pill ty coinnnlting it li.is taken some second 
-lep, .iiid tliat the lule must be iiaiioniil lo llie cast's 
i.iieic tlic party complaining bas noi, by ly ing by , induced 
the iiitguLii pally to place liinecll in a woisc sitiia> 
lion than he would have been in, d' ibe prucc'ednif.^ 
hail been sooner set aside . but this Detoiftlant in tins 
riusi', foi any thing that appcaretl* being entitled to ii^liot 
ivitliin the rule so narrowed, tiiey held that Ins appli- 
cation liad not come too late, hnd made the 

Jlulc abKolute. 


B 4 


1815. 

C— V ' 

D wn 
lUUMS. 
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aj- Hurd v. Girdlestone. 


An attorney, 
l^raiiirc of an an- 
nuity, prepanrii; 
tlic securities, aiid 
upon pa) niciil of 
the 'whole I.OUU- 
(Icmtiun nuiney, 
retaining his 
chargee thereout, 
one which is for 
business never 
done, docs not 
thereby neces- 
sarily avoid the 
annuity under 
ijC 1. c. a< 5 . 
r.4., but It IS a 
question fui a 
,ury 'whether the 
inproprr chaigi. 
was made with 
intent to get back 
a part nf the 
coiisidcra''io'; 
T'orcy. 


W11& an,.action of covenunl against tlic stirety 
lui an annuity. The tlcfcncc was, that at the time 
when the whole (»U!>i(lcration-iiioney was paid down, 
the Flayiti^l who was the grantee, and also prepared 
the sccuriticb as attorney for the grantor, prodnu-'d and 
icceived the amount of Ins hill of tlic cliargcti for the 
viiiic, among which was a chuige for scarcliiiig for 
incumbrances on the grantor’s estates whereon tlic 
annuity was secured; winch search, it appeared at the 
tiinl, never was made. Gibhs C. J. left it to the jury, 
w’lictlicr there was any collusion or fraud, and whetliei 
tins charge was made with the intent to get liack oi 
retain a part of the consiiieratiou-mouey of the annuity, 
ni whether it was a charge, w Inch iiidcefl ought not to 
Inve been niade^ but was made uindvoi tently. The 
Jury found a verdict toi the Plauitiffl • 

Lens Serjt. now movtsl lo set aside the ’'cithct and 
have a now tiiaJ. He cited Ih oom'^ecd v. Eipe, 5 T. li. 
597,, whole It was held tliat a solicitei preparing the 
deeds for the piuciiase of an annuity ii'ade with his 
own moticj', avoided the grant by taking a commis- 
^iiiii'-fec on the amount. If the grantee takes back aiijr 
part, on .i ay pA’tonce whatever, it is a letnining witliui 
ihe statute 1 7 G. j. ^ . 26. y. 4., even if lie docs it inad- 
vertently: but here il wa^ done designcdlj, and was .'i 
deliberate o\. ;t act 


Gibbs C. J. Tlie object of the act 17 G. 3. c. 26. 
was, that no part of the consideration should be re- 
tained, so os tliit more should lie stated in tlie me- 
Qioiial dian was actually paid. The doctrine stated <iiy 
m(j tllF 
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tlic counsel lor tne Defendant is, that if un attorney 
bii^s an iuinuity, and altci' paying the whole consider- 
atiuii-money delivers a bill with cLaiges that cannot 
be inmntainetl, and tlio bill is paid, the annuity is «oid, 
ind that it iint&es no tliiFeieiiLC though this bo done by 
inisluke. 1 i..iiiiiot subsciibe to this doctiiiie. The 
«|uestion !»•, wliethei it was bv evtoiltou oi toUiisiun, 
and with the intent that a ])ait might be tb jwn back to 
the person wlio advuncis the money. 


1815. 

llUHD 


V. 

Giudli^ionu 


III ATH J The ease cited is that ul an application 
to the Com I to set aside the annuity: thoie the Cuart 
weie to decide the fact Oa c.eJl as the law. I [ere the iact 
was lelt to the jury, and they have found it in laxuu: 
ot the Pliiiiildll 


CiiAAiBnE J. It noA'cr was inCiUit bj the legislatiiii 
to depiivc the party of his pioperty lot* un act flone 
jiieroly by a mistake. Ceilaiiily tlicio wc'ie si long cii> 
ciinistanccs to go to the jury, to shew tint this was not 
a mistake, hut thc'y have loiind th.it it was a mist ike 
It v<.is iiierely a quest. un loi the jei\ 

DAi.i.Ab J. The aiiiiiiilj Was to be set asiih , il llie im- 
proper charge was loiinded 111 iiaad. '1 he jury liuic 
found it was not ioundediii fiaiul, bnc iiiadvcTteiice. 

* Rule lofuscil 


IloitNi. iSjlllU. 


Ja/' 2 ;. 


J^aUBPQSNy} was served on Kfng?ilf a high con- 'i he Court wiit 
stable, at hia house 111 Hujhjishtref 2/j miles dis- 
tout from WtncJiesiet^ hcvc-ii days bciure the assizes, 

obedience to a 

lubpt’mi, luIciB it be a rlear cafe of contempt, 
requiiuig 
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1815 . 

IIORNG 

•Vm 

Smiiii. 


icquiliiig him (.0 allonJ lhi>ic Ujxiii tlu* liiul ol tins 
cause .IS a iMliitas fur Lite Pl.iiiili’'! He used cuii- 
tciiijiliioiis language of tl'u PlaiiiL.lf atid the jKisuii 
who served it, and lelusod to come. At three o'clock 
on the coiiiniisision da\, a cujiy oi tlie '■i(b]iu-nu was 
again •'Creed uii hnii eiali 1/, ami .igaiii at eight iii 
tlie evening uitli 3/., bolli ol uliicli sums he icfused 
to accept^ as being too little. Theie uas 110 public con- 
convevhnde lioiii Ins abode lo IVouhcsU’i ^ he was ac- 
ciistonied to tiacel on hoise-buck, but had lent his 
hotse loaiiollui lo attend at fVincfusfn as high coii- 
stiible ill his stead, and he uinittcsl lo ajipLai on the 
trial. htijf. had 111 the last teiin obt.iiiied, under 

thfie cn(iniisl.uices, a Mile Ibi an .itUichnient 

'-.gainst (he witness, against which Pel! .V. now 
'hew 111 i.iiisi liedksl i'nlh \ ^. Ptiii'>\r^ i It. /i/. 40 
f'kapman v. Paijhiou, 13 irt w. .ind /ioitti", c. 

I Bt Tfcyi. 2“ • t'> 'hi’w that when the subjHfiul 
js soiled, snlliiieni iiiiist In t.ndcr tJ .0 Ik . 11 tin* wit- 
ness’s expellees out and home. 


7h's/ in siippoit of ills ini'* It li I. Mill lieiM llir m 
lice to tender the whole oi ilic expenres when il'i- 
\u(ip(riid has been s»T\c*d; iie\i itheli’ss ali.ichnieiii' 
hiiie been gr.iiilcxi in thi«i rourl. He relit d on (hr 

iivitiie>«s’s injiiiious cxpicssioiiR, aiit^ obs ived, h'- liao 

•• 

not disaflircned what the I’laintill' swoie, th.il he be- 
licit'd the witness omitted to c-ome, for the purpose ol 
defeating the PlamtifThif his action. The min ten- 
dered was Kullicient fiir Ins expcnces to tVvichcstei and 
back, having regard to the distance. 


Per Cunam. It was not necessarily certain that the 
cause would be tried the first day, and the witness must 
have suflicient for his suhsistence during his probable 
stay tlicrc. It must be a perfectly clear cose to call 

foi 
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for an attachment, which is an exercise of the Court’s 
extraordiiiaiy jurisdiction : and it is not iisiinl to grunt 
It for injurious expressions. Iliis is not a ijiiestion 
of extorting an uiiie.isutiablc siiiu of money. VVe .are 
not prepared to say* that sufficient iii(>nej iiiiist lie 
tendered with the Many cnciinistaiices mtay 

be stilted by the witne<<s to make more necessary, such 
js his health, &c. But in tins case the \ul^(Vnii was 
served seven days before the trial: no sufficient sum 
was then tendered. It is not preti'iidtxl tliat siifTiiieiiL 
wiLs tcndenxl till eight in the evening IxToie llie iLiy of 
the trial, which wni to be at twelve the ni'xt day. 'I'lic 
witness hod then no manner of uiiivcyaiKC ol Ins own, 
lor be hud lent Ins hoise. If the Plaintiff leeK he has 
lost any thing by Am^A/’s Jioii-atteiuljnc.e, he luny still 
bring his action. 

* Rule (li&chnrgcd- 

• . 


1815. 

IIOIINE 

V. 

SniTH. 


WlLI'S AlKlVSON. 


Jan. 2;. 


^FTKll \erdict loi the Pl.niififf^ cnie oiijeLlion, 
iipciii 'nhuli Meijl. had n.o\td to set it aside, 
was, ll’ 'll the coiitiiut signed by tlio Defendant, to sell 
and deliver to tlie^Munilill a quantity ol lapi'-oil, for 
the maimlactme of uliuli the Deleiuluiit had the seed, 
bat it was not then c'luslied, was not slain}ie(1, and 
thill It did not fall within the excinplioti conliiiiic'd 111 
the statute 48 G. 3. c. 14^. ScArthtlr, Pail i. tit Isrt'i- 
))ient, as ail agreement m.'de loi 01 1 elating to the sale 
ol any goods, waies m meichondizes. 

Gibbs C. J. Hie lads arc, that the Plaiiitiffj a 
great dealer in oil, had tins, not in oil, but in seed, 
not then criishcHl he enters into .m airi cement, and. 


A contrart for 
SL'Ilinfc and deliver' 
mg •;■], not yet 
expressed fiom 
sees! in the ven- 
dnr’s possession, i» 
Lxcmplc.l trom 
st2iii|i duty as s, 
cuiiir.ict relating 
to till, sale of goods 
witliiii the stat. 

48 G’ t c 149. 
ttcbeJule, Part I., 

Agreement. Ejc- 

en pttott. 


as 
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'■ — * — ' 
Wilks 

Atkinson. 


Jan. if. 


If the vendor 
of a leasehold 
estate delivers the 
conveyance ns an 
escroWf to take ef- 
fect on payment 
of the lesiclue of 
the purchase mo- 
ney. the property 
in the tilli; deeds 
of the estate is so 
vested in the ven- 
dee. that the ven- 
dor. "taming 
possession of ) hem. 
and pawning tliem. 
confers un the 
pawnee no right 
to detain them 
after tender of the 
residue of the pur- 
chase money. 


as soon ns ho has made it. he piocccds to pciform it, 
by crushing the seed, and expressing the oil : niid the 
rjiicstioii IS, ivhethcr this is a coiitrncl lel.iting to the 
sale of goods, wares 01 moieh.indi/es. A linker iigrees 
lo prodiite me a lo.ir tti-inorro'w ; ho lias not the 
bread, bill he lins the floiii, and is to make it into 
broad, nn<l dclivt'i it. How often doci. a biUther con- 
tract tp deliser niiMt, wlicn lie lias nut the ine.it, and 
the beoat Ja not tit killed. It is mil oi .ill (oniinoii 
senec to snv this is not .iLonliail ieJ.iting to gooiU, 
'.are®, and nieiehnndi/es 

Rule reliised. 


IlooFLii. aiul Auolhei, Assignees of WnLi-iS, f. 
UAMhJitii lOM anil Otheis. 

'^"'HLS tvas .ip .itlion of tiover, brought by llu* 
.isiigiiu's of llh/Ui, a hankiupt, lov eerliuii title 
deeds 111 the jio-.'.C'.sion ol the Derend.iiil'-, U|ioii llie 
trial, .it the sittings .iftci the lii«>t Midtaelma', term, 
before GiLhi, C J., il w.is [iiovcd that John Whittle 
Hat vriy had been llii‘ otviiei of n leaM-'hold estate, Ibr 
the piiirh<ise ul ttliidi H'e/ls, the baiiknipt, had coii- 
tiaited, and the contTyniitcs were eligrossed,' and Well's 
paid jiarl ol the pun liase-inoiiey, but 330/. icniiiiiicd 
unpaid; and, .is. a srtniity, the decils ttcre dclitcrcd 
only .IS an e'-crois to t.ike ciU’Ct on the payment of 
the lebtduc, and ncie left in the liniids of Daniel 
WhiUle JL.mty, (who n.ib the solieiloi employed, and 
ti.as the biotlier ol the tendor,) until Wells bliould 
pay the rest of the money, tt hereupon tliey were to 
be delivered over to him. Darnel buifered Jdin to take 
all the deeds antecedent to the conveyance to Wells 
out of tlic box in Minch they wcic placed, and deposit 
them with the Deiendants, who were Jb/in’s bankers, as 

security 
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accuiit^ for I lion gcni-r.il bjI.incOy amounting to bcveral 
thousand pounds , IVdU heiaino b.inki iipt Ins assiguccs 
clainiiKl to be viititleil to tlii' iloods on piiyniont of the 
3 jo/. wliieh iVtlls w.ib to }iuy. I'lu' Dclcndants itibisted, 
they, being *igiu)i.nit ol liio i<o to IVtlU, were not 
bound to gi\c up ilio dot.d'- till tlioy bail the larger 
Mini Ji’paid therii. Gib/jsL\3. was ot opiinoUt lliai us 
the <t‘n\ejaricc to /fW/v had bt'oii ovcLuted and do- 
hviri.'il ni an csciow to take circct on dehtei;^ ol the 
• c<ndnc ol the pnic'haso-iTioiio\, the .L-.<«gnees were 
iliLitled to the deed') on p.i^iiient oi that rebidiie, winch 
was regularly lendciid lo ilie Deleiidaiils. Thejurv 
buiiid a verdict loi ilie Pl.nntifl*-. 

Slu'hhnl^ Soluiloi-Geiierat, iiovr moved to •set il 
aside, (ontenduig tli.it il" 1113 ihattel is iilctlgeil, no 
one Inis 1 title to take it oiit*ot the baiuls ol an in- 
nucent pawnei , vvilliont paiTnent oi the V bole simi Ibi 
nbich It w.e |ile<lg((L and llie disliiuiioii is taken be- 
Ivieen propel l> acipiiied by aiu' ini.ms shot I ot feloii\ 
jiul that which !•- iiicjuiied ny lilmiv, J'tthi h 

j 7 ir?M i?ep. 171;. 

Giiuis C. J. Till ease oV \ ratucL does lu.' 

apply. Tlicie the absolute projieit^ in the giiosl-. wa> 
obtained by fraud I'here iiiaj Ik* cas.*s, m winch on. 
person by a gloss liaiul pei'snSdos motlioi to iiiakt 
him a good title to goods; .nid lewv’vtr giovs ill. 
fraud, it may be that the toimei owmi ina} have no 
light to retake the goods, otlieiwise thin siibjeit to 
the pledge. But I hold, that il the goods leiimin niine, 
I may take them, iiotwithstaiidiiig any act whatsoevci 
which a stranger may do. In the case cited nothing 
was considered but the distinction between goods ob> 
tamed by false pretences, and goods obtained by fe- 
lony; and the statute i \ H 8 . c. 1 1., for rcstoiing goods 
obtamed by felony, is adyerted to: there the former 

owner 


1815. 

1— — V— 

Hooper 

Ramsbottom. 
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llriMPFit 


V 

RAM-BO-mui 


owner hnd prosecuted to conviction, and obtained posses- 
sion of the goods, and he contended that, having so done, 
li(‘ hud a right under the statute to hn\c them restored. 
Tliere i<. no ground for granting a rule : if a person scllii 
Jnrid without variant^, the title to the deeds ensures the 
title to the land. If there be a wairant^, then llie seller 
is entitled to the cnstoch of the deeds, and the piir- 
tli,isc'\ I1.1S Ills istntantia cha)t{e. These deeds b- hi'iged 
I0 afterwards to Ins asiignccs, -who upiesent 

hini. Neiltu^ liftnu’f 1101 .To/in had any light ovet 
them, but to hold them aiilil IVfl/'. hid jinid the 330/. 
fFdh\ assignees h.ive teiiiierLd that money. Tin* 
c<iiiics then to the case, that llic petson who is cntitleil 
to land, has a right to the title-deeds of that land. 
As to thuLluiiiiof the DeflndanLs, it inatteis not that 
tliey had received the goods on a valuable considera- 
tion ; though there was nothing on the face of sulIi ul 
the deeds as store de|>ositcd with them, winch bhewed 
ihut there was a title in /IW/r, yet the deeds were de- 
posited by a perbOQ who had obtained them by fraud. 

Rule rcfuscfl. 


Jaa a6. 


CAllIlT/rilEJlS V, Sheddov. 


Apcnonwiiu 'I’flIS was an action upon a policy of insuiaiice 
Mts**i'a'^car^' 5000/., cftectcd by the Plaintiflj as agent. 

Viz a partner in on cxilFce, by the ship Battgety at and from ports 
;-i6th^as cun- loading in St. Oomt^o to I/mdon^ insured by 

whole, and as 

havuie a hen on the whole for advances, may protect them all by one insurance, without 
exprer^iTig in the policy the number or nature cS his mteicsts. 

Z>. a III /r being general partners under the linn of D. and Co., and D. and Co takiqg 
a shaie with three others in a particular adventure which D and Co. manage and insure 
for the account of D and Co , it is a latent ambiguity to be explained by eTidenoe^ 
whether the D. and Co. fur whose account the iosuiance is nude means D. and IV. only, 
or all who are partnen of i}. in that particular adventure. 


order 
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order mid fur account oi Mo&<>rb. XatAanu'l Dati'ncL 
and Co., to 1 etui II twenty [luiiiids pet luil. on short in- 
terest. The PL'iintiil^ iii the fust count interest 

in Nalhnnu’l ;• { miii John fVety to the iiiiioiiiit of 
all the nionir* iiisUK-vt ihcienii. 'Hiey .ils^o lu eight sub- 
scciucnt euuuls, oilieiwisc siiiiilai, niiidc eight ulhei dil- 
lere|it .nei'iiii'iiis of i.iteiest; \\lierenpu*n the Deleud.uit 
bad ubLiiiied .ui uider fui striking out those eight 
LOiints upon the OLfeiidaiit’s ndiinttiiig tii it J)tn\.in' 
iiul John Ifi-i/ wei e ..V. JJoxxi u <ind Co , mid uin .enliiig 
tliai the l)i leiiil >iit noiilii not take .ulv.iiit ig(‘o! tin iaci 
that .111', odiLi prison bclongei! tothefnui, li aii\ should 
appeal at the liial. At the sittings al Giultlhall ailvi 
JMir hiirlni(i\ teiin 11^15. belou (iifjhs V. J , ilu eai.si 
was lliiieleie find iipi/ii tin* first itaint o ,ly, upon 
the sniiK gioiiiiil oil whi'li it viouid li .le stood, it tlu 
10(01 d had still conl.iincd all the luiiiits. with the ii'iu 
sopai.ite . veiiiieiiLs < f interest. Th'* tvideme vi is,*ihn( 
Wdlii'iiinl JhiXKiKh snu\ Jo/h! ltd/ il tut vii' gonoii' 
pal Inns in business, (.ii('( I tie fiiiu ci *\. /)o,,.,u/. ami 
('ll, .iiid lli.il thry g.iM die L‘’lainii i, wlio w.is a'l in- 
sill. UK, li.ol>ei, die oidei to (tier' tin naii.imo 1 
f(iics(iuu '1 lie (.ugo iiisiiiod was vi,j,^,,j Litn ' 
(jiuiui 1 1 1 r,iir..ii agrct'ineiit, dak. in Sie, .nut 
made III Iwt-i I' Dw/itl, .Uid Ihn/, tlieieiii niciiliuiied !•> 
trjdt uiid. 1 di<‘ fill. fee! V .ii a Co, ef llio I'i't 

pail, J'. t)/iiin cl d'.- sir mid ji.uU J^outin ii>;rt i ol 
the third pait, .ind Jm" s l of iho lo j.lh p. it, 

which lei'itcd tliiit ill' lour piitiea hail .K-'i.d to b<- 
coiiie partniis in an advii'l'iic ol smidj) ge,y.l's winch 
Dawnck and Ifiiy had, on then own sipauile .aid pei* 
Gonal credit, actually .ind re<illy pur(ln'>ed 'ind bcLOinc 
responsible for, mid hud shipped for Hayti, to be theic 
sold, and the proceeds to be Invested in goods, and 
shipped for Europe, and to be sold on the joint ac- 
count of the four parties, who were to be thereui iii- 

tcrested. 


1815. 

, ( 

CAiiiiuriiiie 

*V» 

Sil£DDOX. 
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Cabrutiiebs 

V. 

SlIEDDOW. 


terested, 2 }o^neJt end ff’iy/ in 7-idths, Dtxmt in 4-i6tlis, 
Hunter in 4-i6ths, and Aona^nf in i-i6lh; and the 
parties thereby stipulated, that each should sliaic profit 
and loss in those proportions, that Damri'-l and fVay 
■should be the agents in Ijondo-i fur, and have the 
management 111 all things of the adventure, pay all 
demands, and receive all bills and proceeds thercofi 
and that the other three parties would rcimburseZ^owric^ 
and their advances with interest, and, upon re- 
quest, pay all cxpcnccs 111 proportion. That Vanayne 
'should be agent at Haxfii for the sale of the outward 
caigo, and the purchase of the homeward cargo, and 
diouhl have ml. iiiouthly pay as master of the sliip 
Nelson^ and z pn cent, coinmissiun on the Mile of her, 
-iiid not lets than 500/. commission m the whole. 
The invoice of the coffee shipped at Hayti on board 
thei{i7ii^'r}, iuid conbigned to JOtnme^and by the 
cxccutorb 111 that island of Rojuij/ne, who died pending 
the ndventui c, amounted to 8156^. lor. yd. The coffee 
was lost on the luyneward voyage. The amount in* 
sured by this and other policies was 6750/. Hunter 
had become a bankrupt, and the widow of Rcmai/ne had 
taken out administration here to her deceased husband ; 
and these changes of the parties interested in the whole 
adventure occobioned the mne combinvtions of persons 

in whom the interest was in the ontitted counts avericd 

« 

to be. The Defendants had already paid the Plhin- 
tiffs 59 per cent.y and tlicy now coiMraded that the 
Flaintil& were not en^tled to recover more, upon the 
ground that, although the Defendants were bound not 
to object if some other peiwn might be proved to 
belong to the firm of Ji. Daartck and Co., yet that N. 
Denurtek and Co. designated the house of Damnck and 
Wey engaged in general partnersliip, and did not mean 
all the partners in this particular adventure^ of whom 
Dtmndc ond Co. constituted only one. That the words 

must 
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I;i 3 iiiidristoncl .ircoriliii^ to roiiiinoFi p:iJniic'o, 1815. 

jiicl i,ot titi iiicliiiiiii^ <*wrv 'H‘Jioii who niinhl bi* ‘•e- * 

1 . , , I Cakiu nil us 

cri'tlv coiKiTiii'il v.iili D(r^)iri, .inrl Co m .* (* ,, 

tKiiiN.iclK.ii * .iiiil (Ifl.l tbiiftoio ItK* in ijiifs- Siiiijoon. 

lion, not b.n iii;r tlir* tCi in-> <>1* tbc cuntKitL hi'nii riiiilc 

on bell. ill 01 .ueountol ^iiij but Dot'/cL aiul cciiikl 

iiOt now Ik‘ liuiisioiioil 01 cxtcndi'tl I01 iljt* b^tii'fil of 

t'lb'i p Mile's; iind &hui’tb(' sum jilromly p.’ d i .1.1 k'iI 

till* 7 - 1 ( 5 '! s wliieli ‘iiid IVtUj liiitl in llio t o'fo, 

llio nitioii ioiilil nut bo ni.uiit.<iii< d. C. J. 

t’inuirfij, Oil tliL' ovuluncc', tlint JiA~"-L and Roi/, 

Vtf'o \ r. I” 111 ij'jrs of tlic wlioli' .idvoiuriiv, hilhiI Io 

liiL' niU'iLsts ol all tin* ptiiliu'is; but Joft jl to 

th(’ juiv, diioctin^ tlii'iu llint thj\ sholilil nut fbul l'’o 

l.iitto bo so, fiovii nil ojiiiMO'i tlio jii t.te ot t!i*' 

( ’-.0 mi'Ki oj! It, but ihatlhry iiiioiilil copsuU'r wholb. r 

ill h'ct, \i ill'll tbo irsiii.tnc'ti \uis cnecU'd, tbc |>.iitijs 

cu'.iiit tbo jioliCN to bu nil tlio iiitiiost oi all tlio niboii- 

I'liori', o^iipn'i the' iiKoiOst of JJau'/ic/e iintl /f'tfr/ onl) : 

ho Mitilici tliuii^ht that it the aisuiaiiu' was iiilciiilcd 

to bo oil tho intorcst ol /Jra/.cZ* .iiul ftfr/y (ml ihoy 

Iriil ii'i iiibiirablo iiiLoicst ii]K)ii wliiili they iiii^ht loco- 

\ti u.uIli till', poliiy boyoiicl thou 7-i<itli pa. Is, to ti’o 

siinuii It of nil ti c .uivunccs they had inndo fi 1 the 

boiiL'ht ol tile ulhor puitiici'i, and liir winch tlioy }>:kJ 

a Ik'ii upon the caigo. he :.l-u ilinugl.t tli.it, .is cc, - 

ciignecs of the cargo, they had^ui insuf.ihlo iiifjicst (o 

the whole nmouiit, fur lln.t a loosiguee ripy n's.-'i’ is 

well as ft priiieipal. 1 he jury c'^'rossly ion .a!, that 

Uy the words ^ J)(fiiiak and (’o. in the puht}, t’ i 

pnitu's really meant all the paitneis m tJ.e nih..itiii<, 

and found a verdict lor the PluintifL ioi ail tlii' U's!/!;<e 

of the subscript'on, subject to tli“ peri.i.s£’< n, wlmh 

his Lordship rcseiM-d to the Delenihiiit, to ir.o\c to 

alter a nonsuit. 


Vox, VI. 


r 


Accoiti- 
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i8ij. Accordingly hem Serjt. on this day moved for fl 

ruly HiAi. He iirtjed that if this insiiiancc could nre- 
Cakruiiilhs , Vi 1 1 1 

^ vail, It wRa c.ipablc ot being made nil instiumcnl ol 

SiiL'iroN. fraud, for if tliu cargo h.ul .iirucd bafe, the Rlumtilla 
iniglit have pretended, that th'*y iiieiiiit to iiisine only 
the p-idlh paits of mid RV/y, and they r.'oiild 

thereupon liavc been entitled to a large return oi pio- 
niiuin for shoit intcrcbt, hut in case of a loss llie\ 
night assert, aa they now did, that the pohiy wa'> 
•■igncd to protect the whole ad^elltlllc. It was ihcic- 
fore necessary diat the meaning ol the contract should 
be decided by the construction ol tlie iiistriiineiit ilscll, 
vhirli was a question for the Court, not for a jury ; the 
const! iiction of the lustriimcnt confined it tothetuo; 
for, fuit the Plaintiff cflccls tlic policy generally as 
agent, and aflciwaids specifics the particular inteiest, 
that ol DtKvncfc anil Co., which paiticiilaiucs fho>e two 
persons only ; but if cxlnnsic evidence were admissible, 
the agreement for the ]>ailiiciship strongly shewed 
that N. DtjfiLitck and Co., by their own clefliiilioii meant 
Darjntck and }Vajf only. As to any fiirthcr intciest than 
the 7-i6ths, which they might h.i\e, although it might 
be insurable, it was not iiii interest ijiinlcm gciiem, 
the 7-i6ths, and if l'kra>iicL and Way intended to jim- 
tcct two diiituict specie’s of interest by one contiact, the 
policy ought bo to have specified them , since it had 
net, they could not recover on both, but W'erc bound 
at the trial to elect on' w'hicli species of interest tliey 
would recover, and here they hod elected their 7-i6ths, 
wliicii were alrc.tdy satisfied. 

The Court was unanimous tliat Di/sunck and Jl'ay 
might protect all their species of interest under one 
policy, and tliat it was iiiinecessaiy to express in the 
policy the nature of the several interests which they 
Cs^eil, nor woe they bound to mehe any election. 

And 
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And flilcr ]ia\ing corisKli"pd the point, becaiwe it had 1B15. 
been resen wl, the Cuuit all perlcclly agruetl that the CAuiu^inliis 
veidict Vr.ii> light. f. 


Rule rofiised. Siii dik'n. 


WoounoiTR q. t. v. Williams. jan. aji. 

IE Pl.niitifT, in Muhnclma^ term 55 G. 3., dehvcml Tije pilegaiioas 
his (Icclji ation on tlie statute lor tisuij, inlitlcd ot *" murt 

that ti’iiii. I*fll Seijt. had obtained a rule w/ai to 

aiiiciid iiititiiiig It ol Mnhaelnuts teiin 54 G. 3. lliu court «.’l 

not alter the ine- 

. 7 1. I 1 •! I inoi aiittiim of a 

mfi>he)d, SoliLitor-Cjcneral, showed cause, siig«est- ,t,iiaraiion m a 
ing tliiit tlio writ <m which the action was comitioiiced ■aii>'>» at 
was retiii liable 111 leim54G. 3 (biitiu'illici 

parly liad any aind.ivil, stating thu time when the wiit itithmit a reason 
was letiiriiablc,) and that tho PlaintifT’s object was, to 
iiititle the dedal .itiori williiii a year altci the usury 
coiuiiiittcd die Court would nut permit an ameiitl- 
niciit in a {lenul action. 

PeU, 111 support njfhis rule, urged, that an allegntion, 
which theie was in the lule, o‘i the tune when the writ 
was returnable, was evidence ol thcliict. But if other- 
wise, yet the meinuituiihiin ol the declaration was mere 
form, it was ol the Plaintill’s chctatioii, and the Court 
would, ns of couisu, alter it to any tunc the Plaiiitiir 
wished. In the pieseiit term the Court of King’s 
Bench had ailiciided a iiiisiioiner in a Chiistian name 
in an action lor usury. Mutiac} v. Hiost. 

The Couit held that the allegation in tlic rule did 
not prove the lact : that s. as die lucrc suggestion oi die 

C i jjaity. 
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tSt; 


WrxjDnorfF 

V 


ptlrS}. Tin's appliCAtioii was nmlc on no nlHdsiMt 
ulMlPAcr. The Plniiiun' said llio iimi’iulinciit let 
hull into a rase, fruin whicli, if tlic preseut inetnoiaii- 
(liim stands, hn i-< ixtluilcd , tlie Court could not help 
that ho had shown no lactb to indiiLC thcni to lot liim 
into that onio, and thercfoic they saw no gimiiul for 
granting 1(10 applitalion. 

Iliilo dibohaiLfod. 


Jm, j. 


ClIlAGKO 1'. IT \SSAV. 


The Couit v»ill 
not Hi'fivlc i mo- 
t on for security 
for costs oil the 
mi-nts of tilt 
caow 

feci' 111 7 f'lr 
eniti I' iiril ' \- 
a ted .n Ion’ 'i 
ll f I lunitfi' • 

HI till Ml illiS 

^ciiniiy 


^IlLPIlERDf Sohuloi'Cionoial, moMHi that the 
riaiiiliHj nho was a' Gurk sailoi on Iniard a Tiak-* 
isk vessel of whoroot the J)cietulaiil was master, 

rniglit give seem tty Ibi costs in this attion, which was 
hioiigliL to rccotcT wages lor the Plainlill \ laboiii as a 
m.iinier. lie vroidd liave gone into the tireniiistances 
o! the rase, wlncli, ns swoin to, shewed llial nothing 
was due, uiid lliat the Phtinlill' had been gunlt ol niu- 
iin\, and was about to leave this country. He .uliiiittc'd 
be had loaiid no case wheie scciiiiLy li.id been granted 


while the i’laiiitiirreiiuiined in this cuiiiiliy. 


'///.' Com' Iicid, fiist, llial they lonld not decide 
iiiutioiis loi this purjio^' nceoiding to the jiu-rils of the 
cast', uiid sccoiidij, tliat secur't}' for costs was never 
exacted c • tlicgiound lli.it the Plaintill was about to 
go abioud. it Wias necessary that lie felionid actually 
}iavc left the country. 


Rule refused* 



IK THE FiFTV-FJHH Yfa.U OF GEORGE Hi. 


31 


PniDE^ux, Plaintiff; GitroiiD, Deforciant. 


Frtm I. 


j r 1 ]YIt()OI) Sorjt. on a former day in tliisi teim 
^ JiioM’d lliJit till*, fine might pa‘>s. The loiicoicI 
was, tliif (i///o}d Mill lui /tint his 

wiIl> lioUl llic tnieiiieiits afore'.uul to lum the lid A’a- 
/Aohii! during liia life, nnd after liib decease, to her the 
* aid jpco ///«<■ dining her Jife, and the same tenements 
uitei the dei'('<i*.e of the siiiiivui of them the said aVtf- 
ihamcl and Toilnne arc to icmam to tlie use oi all and 
c\eiy, lu such one, or more of the LluUhon of the said 
yiathamcl liy the sairl Puttmn^ and the heirs of the 
body id all ando\cry, <n any, of the saitl childien, lu 
biitli propoUions, maiiuei, .iiiir form, as the said Xa- 
t/ntmcl and J'hi/Muc by any deed or tIectV, writing or 
wiiliiigs, lo be by lliein jointly cseciitt'd in the jirc- 
s<'iKe of, and attested by two aitnci-seb, shall jointly 
limit, direct, and appoint, and iii dciault oi siuh joint 
limitation, diieclioii, oi appoiiitnieiil, then iis the sur- 
vivoi of them the said Nathaniel aud Fuiiimc slialt by 
any such decil or writing, oi by bis or Ikt hat will, lo 
be signed and pnblislic'd in the presence of tliiee or 
more witnesses IMiiit, diiect, AJ)d appoint, and fur 
want of any such diiection, Inmtalioii, ot appuiiitincnt, 
to the use of the cliikl or cliilijren in equal shares, as 
teiiunth III common, and the hens ot ha or her oi their 
body or respective bodies issuing, noth cross leniaindcrs 
111 like manner between liieni ; :aid m default of such 
issue, the said tenements will belong to tlic survivor 
of them the said Nathai.icl and Foitune, his or licr 
licirs and lusigns for ever; the said Nathaniel oiu^ 
Fortune have granted to the aforesaid Ncast Grevile 
and Fi antis Cicvilcj and the heirs of the srudNeast Gir- 

C 3 viU\ 


The Court pri 
in tted -i fine sur 
nt lu pas*., 
(oinpri.i.<l 
an r- 111* for 'lie 
li\L. j| i\.o and 
till s r\jMir, and 
j cniitingcnt re* 

Vl‘I‘>IOII III TlS III 

tliL ‘anil* tene- 
mcit'. uij the Jai. 
lurrot issue of 
tliL conusors. 
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1815. vilct the nroifcinitl tciierncnls with the a]>piiiU'nancr<i, 
^ ^ and all and wliatsoever the K.iid Miit/iaiiiJ, .uid Foriwie 

PniDEAl'XV 

FlainiifTi &L. lane tlu'iein, to hold the said tenements wilh the a)>- 
piiiU‘nni't.e±i unto the said .ind Francis 

Gi rt lie, and the hcir> oi the said Xcasl Gi ei tic, dm mg 
tlic lives ol ih^'said Nul/mnul and Fttiluni, and the 
life of the iiiiriivor of tliLiii, and .lUii hum and after 
the scvfi.it dccciibcb of the ‘«aiil 'SnthHiiu’l and I'liilunc, 
and r.iiliirc uf such child and rlnldien of then bodies, 
and of the issue uf sulIi child .md children, to whom 
lespectiiely the s.ud tenements are to remain as aiorc- 
saitl, and hum theuceloilh the said teuements wholly 
to 10111.1111 to them the s.iid G/tiv/r and nanm 

Gimlc, and the heirs ol the s.iid Xrii\t Gictilc, for 
cvei. And 11101 cover the said Xalhaniel and Foilme 
do giant, loi tlieniselvt*. .ind then hens, th.it they will 
wiiir.int against theiiisclveb and then hens to the said 

X. (ha lie and F. Gimlc, ,ind the hens ol the said 

N. Gnvtlr, the tenciuents .iloresntd during the several 
lues ol the said XuthaniH and Fuilunc, and the life ol 
the buriivor of them, and aKo the reversion or re- 
mainder thereof for ever, alter the de.ith of the sur- 

vivoi ol them, .md such hiilme of the issne of their 

bodies as alurc*said. And lor this,” Stc. The cyri>- 
graphci had objiifed to the jiassmg ol ihis hue. 'J’he 
Court jiusiponed the consideration ol the quisition until 
the prcbcnt day, when the ijrographcr, iipop notice 
gis'cn him, attended, and 

Omltn^ Sei]L, for him, stated the objection to be, 
that this was an attempt to iiicliicle two distniet fines, a 
fine si/r concessit, and .1 /me sw ccinin,aiu.e dc dimt 
InntioH m the form of one fine. This is not per- 
nnltid. Ijttzsiibif i. Knigfit [a')i it w.is tliprr urgctl 

(a) Barnis, zi6. 

that 
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til it n (iiicj w.is Imt in tlic 11 ituio of .1 conv«'_\ .nice*, .iiul 
ttio part) ini^lit li.nc it in wliiit iiiaiiiier lie plca*.i'(1. .11 
III- pn li ; lint the C'niirt lii-lil, ‘Ii.il (ii.it sort ot doiiLle 
fnn*, wo rwofvw/, .iiici sin couitut m tie t’loil i> 

iiii])K'e<'<li>it|i il ; .‘iPii llii' p.nly oIhiiiU'«I ]>uiiii sinii lo 
-(like out that p.irt wliitli was w/i toi^ri',ul. So 1 ir . 1 - 
iippiMicel, Iiot'i p.nts 111 lI 1 . 1 t hno, as uelt us nl llii- m- 
l.iud to the* s,tiiii* 1.111(1. Till* addition tl^pwi'ils 
“ lor ever” iii.idp tin* distinelion betnocii ihc fine 
rwirrvw/ and the line de dt (nl lutit'um. The cj 1 o^i.ipher 
li.id III the ofhee no pi eii deni for lettiii|r tliii revet i-ion in 
leepi-s .iiiiu'xed lo (he fine wo rotwciw/, though lli.it 
w IS pio))erly .ipphiiilile to tiie life e-Mte, This w.is ..u 
i*<eiiipt to inehide two eoniev.iijies on one -(.imp, und 
1 C w.is (lie olTicei’s dtilv (n ^iiaid the levennc. lie 
p* >vid costs loi the cyio-'r.iphei. 


1315. 

PltlDFM \, 
PidlliUll, &I.. 


• • 

//I'ytCfW, 111 siippoit ol Ins ‘ippln ntion, iii^cd that 
HI Ludloio \. JJn/Hiiiioitd [ft), tin Idi-* esi.ife aiid ll.o 
i( *11-1011 weie both coiiveyisl sii one line, and the 
Invv nl (hat oi-e had iiol b('( 11 iin|iii^ned. Thisi wa- 
alloTethcr nieiily a fine \in cvitte^'ii', hv which ihe 
p.n ties purport to convev the c-t.stc loi lile ol iifjjtud 
and /hi ///lie' his wile, .iiid also then tontinirenl nileiest 
in let*, 'riic dillercnce lictwec'ii these (wo spcciiN or 
fine IS, that (he fWic ^nr ro/K^'^ w/^tatc^s ihiit he giantcd, 
and the fine de dtmt tantum, is, tli.vt he li.ilh arkiiow- 
ledgcsl It h.id lic'cn qiK'si loiie^l whether n /me w/i ton- 
f.-wil p.issfh a foe, but J-fei/iwod was prcpaied to at^nr, 
dial a fine w/i amce^Mi passes ev'erj iiilcic»t which .1 
nun luik. Eaii ft/ Sfnm»{h\ an liiiiidied .ind 

filly 3C.11S si>it.c It was peileclly inidci-tood what .1 
Jine sm foticeiul vv.is, but it bc< ,iuic disused because of 
the ncLi-sity ot suinjr out otcciiUoii. West. Sjfmb, 


(a) yln*e, ii. G4« 

r 4 


jpait 


l.Jo/iejf 69 . 
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’ 1 

T*HII)EAI'Xi 
rUiiitil]^ &Ci 

/Vj Ciuitm. We tliink tins fiiic ought to bo j)or- 
mittocl to pass, but no roflcction uliiitcvor ought to bo 
cast 01 tho olTiioi loi* the doubts lie Iras oxpi t“>sc cl : 
oil the {'oiitiiiiN, lie js entitled to pinisc, wliciicvor lie 
li.i*. tUij doubts, loi biiiig.ng ihf'm brhirc the* Coiiit. 
Some piocedciits picuhiccxl lo us now by iho olIiLor, =0 
long back as (he tini'’ c»l (iotdil . 1 , shew .ibinidantly 
ill'll. It Ins not bee'll the pinclirr to unite in the line wo 
tnvt s ! (]i<' giant of n reversion in lee with that ol n 
pnt'kulaic <i‘ti . One ul iheiii is, It appeuring that 
|n'-t rl the pieniist's me in po»irssioii, and p:ut in le- 
iv's'O'i, It Is oideredlliat the line be auiendrd bj stuk- 
>1''' out the |u(»ius(s in possession, and lelling it stand 
as lo the pieunses in rc'vc'rsion onl\, the paitii's liacnig 
levied a new fine of the picniiscs in possc's'-ion it 
appefiis by tills pic*c<.'dent that the paitiC'-, Inning le- 
r K'd n fine ol both, vi/. oreerliiin pe.it ol the pieinises 
in posses aoii, and of olliei pint in rcveison, eiitci t.iined 
douhts wliolliei the fine was good ns to both It is 
sullu.iei:L lo say, this was a ciise where the jiuity hnii- 
sclf doulitecl ol the opeiation ol llie fin,, and laiiic to 
the Court foi the uiiieiul incut ; 111. two ol these in- 
stances the fines weie of dillcreiit soils, one befoic 
iFifmol J. he oiileied th.il it should be altereil to a fine 
sill couu'bMl only what the other pait of it was, it docs 
not ajipear. It is true the Coiiit will not permit a fine 
to pa-ss, c 'icii tliere is soinething ginssly bhindernig 
on the face of it, hut the Coiiit W'lll not take on them- 
Hclves to decide licie on the opeiation 01 goodness of the 
line; it js our duty only lo see that the fine pas'os ni 
the 1isu.1l loi 111 , it Is at the peiil of llic paity, wli.it is 
its ciioLL 


paiil. 63. 81. [27. are all piccedentb ni winch a 
roversi.j.i in fee js com eyed allei a jiuiLiculai e'-tiite 
by .1 line sui conccsbti. 


Fiat. 
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13 ali]i i. B.vtliiy. 


181: 


I. 


J^rSTSer\t. lutl olilaiiiod a mlo to discliai^c AIIi«I.mt to 
tliP ])(.'tcTul>iiil ii«t t)l ciisltwl\ oil iiiL'Niie piOCC-«», IiolJ lo bail on 
on !i ilufft I 111 rhi’ ailiJ ivit to hold to l»‘iiU*wliit.Ii .iiiTii-d 
tli'it tlio IJctLiiilaiit IMIS iiidpLifc'd to Uu'*l’l.iiiiliiron clm- thu Di.lLiiiliiit la 
t.iiii iiioiiiisiiiii V notes ot llie d.iU-j .iiid sums tlierciii 
st.iU'd, and ]> liable at d.i}s lon^ siiico jU'-sofl, l/lil did 
Jim s.iy lli.it llii.^ \.('io ^uei), 01 iui^mIiIo, 01 iiuluisL'd to 
till' I’Liint’ii. 


St I |t. slinvcsl cinse. Il in be leftiusl that 
tl.e III!) \w'i e ji.iMible to the Pi iiiiti'I, lui iL AS orii 
the Dell "d 'it i. m iiuIc iiied to die Pliintilll 


]*n Ciuit,ni. '11. . I u'nin.mt iioiihl ovcitliiow .ili 
tlif iM'i’v, o ( iil.M 'i Mieiit ioi •* delcit III the .iiriiLiMl 
that cvei wi is, ('oeu'' d. * 

Rule ubsoliite. 


Wilson x'. FonsiEU. Pfb. i. 

' I 'HIS w. IS .111 action on a jiolicy siil>ci ibed In the Tns cei/ure 

DofeiicLinl ior 200/., cm the shiii Afuliia\ \.ilued jt 

. • _ ‘ ssl bj a neutral 

2100/., nid frcijrht \iilued at 90CJ/., iiom J.nnptml to state, no sentense 

her port ol discharge 111 the liallit and Chill ol Finlinul, “f somkinnadoii 

against all risks until the cargo "shonlil he '’•d* ly wiiie- 

housed at the final ports or jjlnces ol disdi.nge, and at 'lawn, does not 

the lice disposal of the consignee. 'I’lie deel.nation 

aveiied iiiteiest 111 the Plaiiitilf, .ind a total loss ol ship Therefore, where 

and height by seiziiie and aiicsl of the ship and the *" s'«l‘ “ the 

goods she had on boaid, iicai Pillar, un- 

though he .si li d 

withnut authority f-om ihc assured, who refused to actept the ship or repa) I’liri tin piite^ 
tlie assureds w'liu had not abaudoned, were not pernutted to rccoccr foi a total loss, 

known. 
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known, piicl containal ti count foi money lint’ and re- 
coivrcf. 'Hie I^cfriicJant paid frcnernlh into court i 10/. 
At li'jc ti lal bc/crc Oi&fjs C. J. at (int/il/urff, at the sittiiuj-» 
nher term 1814, ft leriliit w.is loiind tor tlie 

PLiintifl'lbr 200/., subjcK.t to a ci^e. 'I'lie Pl.iiiiti/I wJ' 
sole owner of the wintli <«i,Ic*cl with a caij^o 

of goods taken in on freight at Ln 1 1 pratl, foi 
In lioi tonrsc she was lun down 1»_\ .uiolher vtssfl, .nid 
lott an ..'irIioi and cable, ii'id was olhei wise damaged. 
She arrivcil in Ptllau roads, and utter riinning upon 
tlic b.tr and incieusing her damage, s|ie Multd niio 
h.irl)onr, where slie w'lis nnmedintilv, willi her 
caigo, sei/otl by the oHiteis of ihegoiciiiinciit tlieii . the 
Clew were discliargcil, anil fhe niastei, whosi* lesidence 
was at VdUaty reniainetl tlieie, but had no toiiiniiMid 
o,’ci hei, and did not, nm iniild use anj means to reto- 
■ver the jiossessum of the ship on neioiml of his owner 
until tlio fst v>\ Apnl 1811, when tlic nuuilinie loitiL 
.It Pillim jiiit up to public sale by anclion the ship 
4 >iutha. detained In the m>\enniient at Pillrn 
The iniistcr at tbiit sale bec.unc the piiuhi\=cr toi ^52 
fis. dollar^, on p.'ijincnl of winch the ship was de- 
Jiveied to liiin, and lie w>>s ,it librily to ^iiil with lier 
her from Pdkiu in .aii^ diiectioii he thought fit, aiidlie 
liadtliecommaiicloi her in the same maoiiei iishefuii hii 
seiruie. The vessel was not then ii\ a se.i-wurth^ st.ite, 
01 ciiptible of proset utiiig her voy.'ige in the linllii, or 
returning to Gicat lirtlam, witliont being ri'pant'd. 
'i'he m.istei, being exaniiiuHl .is a witness, staled tli.ii 
he lecineieil jiusscssiou oi the ship by so piutliasmg 
lier, .led that ni liis jiiilgmcnt it w.is the mo^t ad- 
vantageous course that could be t.akeii for his nwnei, 
to I novel the possession of her by pa}ing that siiiri 
at the auction, on which occasion ho consiilereil limi<- 
self .IS acting ns the owner’s agent, lie had been 
ajjpoiiitcil master by die owner, with the same authp- 

XJty 
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iit_y IIS Jl■.■stels of slii|)i> irr iisuall^V ciilnistL'J willi. 

l.ikeii jju'-si.^iiiuii ui hct, he iMii>L‘d Jilt (o Ijc 

icpiuied, ami n.njg.i(b’(l lioi >> n- ly luunr to iMtuUnt, 

Tlic h.iil iiubLu that she* w.i-. .iiii\L'd in tliu 

'I'hamiy^ and lliiit the n-asliT I'l'li* hcT thiTo tin Iniii, and 

on Jiis iiiLuiiiit, iiiid \\a'> n-adv to lian. tlilivcit-d lui 

up to Inin or liib a>;i iits, it it lud Ijciti ]o«|iini'd, .mil 

thu o\MUT iiii^lit tliiTi, il lie had tluin^lit iit,*li!i*e liad 

p(v>('osioii ul the ship III a ]'eiti-LLl\ i..ili and si.i-worlhy 

blate. A hultonn^ bond had he> n ^nui In tnenii.siii, 

et l‘dluu^ loi tlie niont\ with whuli tie li.id ie])nu based 

the sill]), nhuli the omikt leluscd to pin . aittr tJie 

ship’s aiin.nl, that bond was put in suit m tile Cum t 

oJ Adniiralty, and the \liiSl 1 \i.is tiiLen ]}ossessioii ol' 

by the niaibhal ol that Lourt On the 2d oi Dirriiihii 

1812 a decieo ot sale was made ti la\oiii ol tlu* holdti ol 

the bolUiituji-boiul, ami on the 21st Jaifliaiif iollowin;r 

a coinniissiun ot sale was issmd, niidii and 111 pin- 

siianLi' ol wIiilIi tlie ship was sold In public aiulion .it 

Ilvlt, and the inoceeds ul the >■ ile, uiiil the whole of 

the homeward Irti^rhl, weie jMid o\ei bj the ii'ffislr.ir 

cl' the Court ol Adinnalty to the lioidi i ol the bol- 

toinr> -bond under that diciec. It was admit ted that 
¥ 

the I’lanilill' was entitled to a tot.d loss on the lii'i>>ht. 

'J'hc (pieslion lor tlie opinion of the Court w. is, wlie- 
tliei the PLiiiitill' was eiilillcLl t «7 recosei a tot.'i loss, 
or only an avei.Tge loss upon the ship 11 the Iojiikt, 
the verdict was to sliind lor 9%/. lebidue ol the zee/, 
after deducting the 1 10/. jmid into couit ; if tlie latter, 
the damages were to be ri'duced to biich sum as an ai- 
bitraloi bliould nseertani, ami il tlie same slujuld not 
exceed 55/. cent., a verdict was to be tnleiid (01 
the Defendant. 

Lens Serjt., for the riaiiitiflj argued that the ic- 
purchasc ol the vesiscl wts not an act v.jtlnn the scojic 

of 


iSry. 

t— V — J 
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V 
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(>r the ma&Lcr’s nuthonty, and that lie could not, by 
constituting himself agent for his owner, bind his 
owner hy an act whuh the latter relused to ialii\. 
He admitted tliat an orduiaiy cj.ptiirc, rollowcd by a 
recapture, would not divest the property ot ilie ship 
out of tlicnssuicd. Rutin tins case the J*iw,sian go\ein- 
inciit had by then boiileiice of condemnatioii absolutely 
changed the piopcrtj, and it was indineient to the 
iilidei wi itcis wlu'lhcr at the sale made under that sen- 
tence the ill! ■ ni .iny othri ]iLrsoii liiiil been the 
pii)rlin<-eu Till- was diMiiigiiisliable liom the L<ise of 
JWit- nifitn % 1 S/iafMj / f/ {(tjt because there the tiip'oib 
Isul been a laoiilli in possession beloic (be le-fdle. 
'I'iii' was a eoinpli iciy new title. 

raitghan iSoijt , was stopped by the Coiiit. 

Ciijius .1. 'riiere is anotliei qiieblion heie, ■vvhe- 
(iici the iissiii eel, the slop being resloied to them, ha\u 
not a riglil to take nnssession of hot i Wlint is there 
to alter the proprity^ Supposing that she had bccni 
lundciniicd by a judgment in any com I of 
on .my fiscal law of that country, it iillerb llie property, 
but he'ie it doe's not appear that there is any stieli 
jiiclgmcnt; and tlic mere sci/iiig and ii'lling does not 
(.roate a foifeiluie, nor change tko piopcity. Here 
s\us no war, and the e]ucstiuii is whether in that case, 
tlic bliip being taken by violence, iiiid the Plnintifi' 
getting It back, the piopcrty ^b not inulianged. ISiip- 
posc the asbuieil chose to take to the projxTtj’, could 
the ninsti : stand out agoiiibt them, as having bought 
lier iiiidci a gexKl title / On the case, .os it stands:, 
there apyicais only an unlicensed seizure of th>a 
vcbbcl. The captain pin chases her from those who 
liaic seized hci, and has brought her home, the for- 
mer owners have a right to say that the ship having 

(a) 1 » 17 > 


iSi;. 


WlUXlM 

•Urn 

FoKbTEIt. 


been 
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been bouylit of tluiso win* liiicl «ieizt’d lier, still con- 
tinues their property. I (h» not know that the luiisoni 
here was illegal, so not like the case of Pm sons v. 
S:oU{a). That was flleg.il by the act of parliament 
sgniiiiit lan'-om. 

Judgment for the Daleiidaiit, subjCLt to 
tiie arbitratoi’s. nwaril on the amount 
of the aveiage costt. * 

(/i) II. 363 . 



WlLiWX 


FonsJ EB. 


Sutton t’. Cl-irki:. 


Jtf! I, 


'T^HIS was an ai.lion upon the ca*.e. The Plan ill IF Socr-ilin-t 
detlaicd, that by an atl, 5 G. j. lia lepairmg am ^ ^ _ 

widening a road Iroiii Jianbiuif to JAiltti'v>otlh^ any five oui icr, may lie 
or more tru'sU'cs, or their sun eyors, weie eni])OW(‘i('rl «"'*■ i-n-li one 
to cut any w'atcit unices, in, tiuougli, 01 acinss any li a tnneh rut 
lands or giouiuK, m order to d.^in, 01 pietcnt the m ihc cointy r.t 
roads from being O’! Cl flowed, nuking such reasonable 

)>c iw'i'rflnweil in 


the county of W j althoiiith a statute rcctui-es all ictions to be brought anil tnicl in the 
county where the cause of action nnsesi the action may be brought and Irii-d in li'. 

If a stTtutc directs that an action sIiiU be cumnicn(.i.d witbin si\ monlb> alter tin* 
mstteror thing for w'hicli such action shall l>c brought, and in consequence ol the riirti'<^ 
of a trench a fall ot rain ciuses the I’lainiiiT's land to be ovurflnw ed, first w ith 1 six mnntl s, 
and sgain after six monflis from i uttin^ tlw trench, wliethcr the ai non ini' i be brought 
within SIX months from the cutting ol the trench, o. within six niomi s non the ji'er- 
ccplion of the first prejudicial cJTvct, or whether it may be brought wiilnii sis luoiitl s 
from the last injurv, qu^re. • 

One who in the exercise of a jiublic function without cmoliirrent, which lie is com- 
pellable to exccutL, acting without inilnr, and according to li s best skill and ililig.iicc, 
and obtaining the best information he can, docs an act which occasiniis lonscquiiitial 
damxge to a subject, is not liable to an action for sui h damage. 

The trustees of a turnpike road, cnipowrcred to make watcrroiirses to prevent the road 
from being overflowed, directed theu- surveyor to picsent a plan for carrrying oil ihe 
water of an adjacent brook he recommended, and on that rrcoiiimendjTion they ailoptcd, 
and caused bun to make, a wide channel from the mad, gradually narrowing, and con- 
ducting the water into the ordinary fence ditches ol the plaiiitilTs land, whiili were 
insufficient to discharge it, and his land was consequently ovcrfloweii Held that no 
action lay against the chairnun of the trustee, wha signed the order for cu'iing 
tins trench. 


satisiaction 
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siitisLiction to the owncis or ociiijjic-m of sutli lam’s or 
grounds for the d«unages tiu*} should llicicby sustain, as 
to any seven or more triisleca should seem reasonable ; 
and tliat the PlaintilF was jiossc^srtl of divtfis closes near 
to a road in t!iat act menlionud, ni Ihll-moitnn^ 111 tlio 
county oClVarTofcAt and lie beiii^so possessed, on the lotli 
ofi 7 <ine 1812, a ceiluiii watertourse had beiii made and 
dug by the Defendant from that loed jn<o ceitaiii land 
iieai to the PlaintilTs Lind, under tolt fli ot powei"' and 
aiithoi Hies given by that uil, but ol '«o iii'-iifficicnt 
bieadth, depth, and length, that by means ot the niirrow'- 
iiess and insidhcienry llieieof, and of the s.imi‘ not hat- 
ing Iven eontiniicd a suilicient distance bom the road, 
laige quantities of watci from Uino to time Mowing to 
the same, on 1st iictohet 1812, and on divers days 
aflcrwaids, had tun and flovvoil m ami upon the Plain- 
tilPi lands, 'md daiii.iged the same, and thereby (he 
PLinililF had susUiined diUiiage yet the Dcrcnd.iiit, 
being one ol the tiuslecs, knowing the pi eiiiiscs, but 
coiitiivmg, and wiongFully and irijiiuuiisly intuiidiiig to 
iiijuic the Plaiiiti/fj on 1st wjune 1813, and from thence 
tor a long time, wioiigfully and iiijiniously kept and 
coiitJiiiied that w’ateicuiirse or diaiii of such iiisulFieiciit 
breadth, and deptli, and length, anil hy .eason thercolj 
and ot tlie waterumrse not having been eonliinicd 11 
suMicient distance, dn isl .lime 1813, and on divers 
days afteiwaids, watei tvhirli Iitul flowed unto and into 
llial iiiaiiflicieiit watcrAiiirsi,*, utci flowed the same, and 
flowed unto, into, and otci the PJamtilF’s land, and 
continued taercen a lung time, and tlicicby damaged 
the PlamtiiF’s corn, turnips, glass, ami herbage, and 
thereby the PlaintiiF sustaiiicil damage, wlicrcul the 
Dcibndant afterwards had notice, anil althuiigh the 
Defendant, as such tru>-tcc, \.as requested by the Plain- 
tiil so to do, yet he had not as yet iii.ule leasonahle 
satisfaction to the PlaintilF for the damages, but had ii;- 
S fu icd 
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iuitfcl so to t!o, (oiilr.u} to the Mjtiito. Tlio second 1815. 
eoiiiit stated that tlio uatenoiirsu w is wioiialiillt and ^ ' 

• blflTON 

injuriously niodc so i!isu*Mcun(l\, Lii.it bv ineuiis oi the 
1 isuiricicncy thurcof, liom tune to time Huuni^ to Cl\iiki , 

the same, on discrs d.us had inn and I'dwed in and 
n;ion the Plamlifl ’s lands, and that the DeK-iidaiil, 
beiiij^ a tiiLsks;, and know injr tlic premise'-, uroti^iully 
and injuriously continiud the wateicoinse so* in-Ndli- 
c leiitly made, and by leason theic'ol the viater uliicli 
hail filmed to the insiiflicicnt Matercouise, oveiHowed 
tho same, and luii mer the Plaiiitiil'> kind, and oeia- 
sioned the daiiia<^. The tlnid oouiit stated, that the 
PlanitiiF uas jiossossed ol closes, and that the Delend- 
ant uiongfully and uijurioiisly coiitiinied iieai to then' 
a uateicoiirsc «o iiihuf'icieiitly and niijnoperly made, 
that by leasoii thcieot kir^e <(uantitics ot water which 
had run theieto, ovei flowed the same, ant^ flowed into 
.'lid ovei the Plaint ifl ’s closes, and occisioiied the da- 
iiLi^e. I'he iourtli count alleg'd the Pkiiiitdl's posses- 
sion of thri-e closes, .uid that the Dcleiidant wrongrully 
and injuiioiisly caused and p.UwUred large ({iiantiticb o! 
u.itei to run and flow in, upon, and over those closes, 
and to continue in and upon the same fiir .a long time, 
and llii'ieby iii|iired llic' crops. The IX'letidaiit pleadeil 
the geneial issue. Theactcontaiiicil the power allegc'd 
in the declar.ition, tcFCut watercuiii^*s, and also powers 
enabling the tiiistees to purchase lands lor widening, 
turning, or altering any load, .inc^uirc'ctcd the modem 
winch, when the owneis were iiicapacited to ticat, 01 
iieglcxitcd to treat on the terms ol sale, a jury should be 
inipannclled to ciic|uirc* what damages would be sustained 
by, and wdint recompeiice or satislactioii should be made 
to siicli owners, occupiers, or other persons interested, 
for, Ol upon account oi the taking of such land, grounds, 
or hereditaments into the roads, or of tiirmng such road 
into or through any such hinds ground-, or licrcdita- 

iiieiits , 
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tnents , anti aKor the jury slmnldliaxL' l-ikiiuiciI and as- 
iLitaiiiud su(!i d.iiiiairc' a''il moiiipi iici', llio tiUbtcL-i 
^M'lu Ic) adjudge llie siiiii^ so assessed, to be |iaul, and 
iipci 1 pa^n'cnt 01 teiald, llic Iaii'1 uas to'bo in tin. 

tiiplets. And li aiij aciioii slioald be b'iji<gl<t '.'rMiist 
.iny ]i i<<ai Kr an\ thing done in ]niisiiii ice ol tliat 
act, 01 Ml ul.itiii.i to tlie iiiiilLeis tiici.ia conlaiiied, 
sii(l» .Kt’OM v 's oj b< toiiiiiieiiccd wiliiin \ n'ot.ihs 
nest .ilu’i (l.i «h)iii;' liie L.eltii i.. ;!."ig i'M vli'cu s,-*.!) 
.'ttioii '•lioal M biongli!, bill not a!U-ii ui", .aul i is 
111 bcbioiighU laiil, and tiad 111 the toLin'v \\! • n 

came o) artioM d'u' I ! elliei 

r Hints , ii'iil t'le ncJeial n»!s m ' pli 1 ne d 

sue, .ind <'i\t the sjjti 1 il ntilU'i ni i i-'i ■ 'I be 
ciUi e wi' fi'id it the Vannh ,1.^1 ic5![, 

bihire ( 1 < u\f, t J 'I ho t >s(‘ w.i., I'l {{,e I iil.uit 

■w.as one ol the tin‘ttvS nnd . lli'» tni i.julse „i t, ind 
tlMiiin.iii ol iheii iiKN'tmgs. A lo'-vl in the ('o'iiit\ ol' 
1 \ (ft //tnn'j folly uliieli 1 il bom IVutlon t(a..aid!s Lidhi- 
’o.oitby lies sal’j <t.ilui liei\y immis to be flooded In the 
■walu ol an .idg'icenl biia.L The liiisUes, ,it .tiiied- 
ing, at uhicli the Di leiulant |ite-idid, c nleicd .1 sur- 
vt\oi t lex.iiiiine tlie sjjol, and I’rejiinea pi. 111 Joi rceii- 
ftiiig tills iiinclijel, who acc nuliogU, u .1 siibse(|iKnl 
meeliiKv Made his icpoii, a-e’ jiuiduiid a plan winch 
the Delomlaiil. iiiii. iniaii, and s*i\ oiiu r comiiiisMoiN 
eis adojiU'vu and whitli was aciordiiiglv e'.ctiiled in 
Nail 1812, wheitbysa cut nine leit wide, and two or 
ihiec deep, w.ns made hum the i(i.".d thic.iigh tlie cli se 
of a Ml Stifthcll 111 ^^fi fh(tiiij)l(niilui L m its piogiess 
thioiigli the four next clost-s, it was narrowed to fi\c 
Icct, and it terminated in .111 old fence ditch which was 
not at nil widcnal, and which dischargc'd itself mio the 
fence ditch of the rinuiliff’s close's, the width whci-cnf 
vna three feet only, ihrongh this cut was turned, first 
tlie w'hole, but afterwArds, m conscqueucc of the Plnin- 
• 6 Uff’s 
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rcmoiistinncos one lialf only, of tlie A\aU'r of tlic 1815. 
brook, tlic \th(tlc ot \i1nc)i had lor 50 ycais pieciilin!; 
rlibchatgcd itscll b\ anullui couist* the J^laiiitifF's 
ditch not jjL'iiig of diineiiHons to carry ofl' *-0 Clarkbi 

laij^ a boilj ot water as now pa^siit 4ntu it by the new 
cuuise, the watei, .itter licavj laiiis;, oNcrPowcd it, and 
etagiiated on llie FLiiiitiir’s hind, ‘■iin.ito in the county 
of and dain.iged his cicps. 'I'lio fir^t in)iiiy 

UU.S pt*reci\cd in ittitiln't 18x2, within siv months altir 
the cutting of tlic trench, whereupon the JMaiiitifF li.id 
ninde seveiid upjilicutioiis to the Gelendant iiidn idi’.ihy 
to leiUL'dy the iiiisi hief, but had iie\er apjihed to the 
tommissioneis rolhstisl at any inmii’g, wheie alone 
lln_\ were authuii/Lsl to act. In Mmj precedin'^' the 
tn il, the land was again oceHlowed, .iiul tin l*lu].tiir> 

Clops imUeiialK iiijiiuhI, wheumpon the [nescsit nc'ion 
was brought. No mi]noper inoticr \\,is iinpiiU'd to lha 
Xlerondaut, and the Flaintifl liiinsell pioducc'd cm- 
deuce ol declarations of the l)eic*iidant. that when he 
01 doled the woik, lie did not hiloseethe ni|inioiai rllect. 

'1 lirec olijcctiuiis wine ni.idc b\ the DcJe'idant • 1. That 
tJic act oi the Dcicsid.uit, ul winch the PlaiiitilFr'iTn- 
pluiiiLMl, wan the making the new cut, and that the action 
not being brought witliin bix months alter it was made, 
was now out of time. To winch it was answered, that 
eceiy continua/ic’e of the niis^nce na% a new cause ot 
action, and that the suit wa«i coiiiincncud within si\ 
muiiths alter the l.sst iiijiirv si^stainod . 2dly, TJiat the 
action could not be maintained against a single trustee, 
but tliat alt ought to liuse bes'n jomc'd who concurred 
XU making the older sdly. That the act com|)Iaincd 
of being on act done by the Delciidaiit within the scope 
ot his power as commissioner, and no iiialieioiis inolico 
being either alleged or proved, the action could not be 
maintained. CA»>nhie 5 . was of opinion, that there was, 
no ubjcetioii to tlie ionxi of tiie action lor want of 
Voi.VI. D parties: 
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parties , that the clause above staled for making com- 
pensation vras not applicable to tins case, but only to the 
case cf land taken fiir niakiiig roacL. The act gave tlio 
comniibbiuncrs a general and unlimited discretion to 
n^ikc watei courses tlirough any lands or grounds for the 
purpose of turning watei from the rooils making satisfac- 
tion to the occupicis, and the commissioners, and the De- 
fendant ua one of Uicm, liud dune no more than they were 
audiorizcd by tlic statute to do. And it appeared that 
the truatcch Lad acted under the advice, and according 
to a plan given them by a surveyor, and Mere actuated 
by no inipniper molive. The action therefore could 
not be muiiiLiiric'd. The I'laintifl' ought to have applied 
for, and might perhaps have obtanuii from the commis- 
sioners, under the disciotion isliich thty pobsessed, a 
satibfuctuMi, Tliat satislactiou euidd not be made in 
the fiist instance, because the efi[cx:t was not torcsec-n. 

I 

Possibly tlie Court of King’s Bench, on api>lication, 
would hai'C granted a mandamus to the commissioners 
to compel them to make a compensation, if they hod. 
refused otherwise to do it. He perimttetl the cause, 
however, to proceed, and the jury found a verdict for 
the FluiiiUf^ upon the injury last sustomed, for lo/., 
with hberty to the Defendant to move to set it aside 
upon the objections above stuUMl, and such others as 
might arise upon the matter of law. ' 


Accordingly 2 jens Scij^, in Mtchaclnuu term 1814, 
obtained a rule to set aside the verdict and enter a 
nonsuit, upon rhe grounds above mentioned, and upon 
the further grounds, that tbe act complained of, the 
cutting of the trench, was committed m the county of 
Northampton^ whereas the action was brought in the 
rouuty of Wdrvnckt and was therefore, by this statute^ 
not maintainable : and that if the time of limitation 
was uot to be measured from the cutung of the trench* 

yet 
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yet at least it was to be computed from the date of the 
first damage actually sustained in conseijiiencc of the 
cutting, whereas the action was not brought witlim six 
months from thgt date. Upon the third and prin- 
cipal objection he cited The Gnvt^ots atid Comj/any 
of the Sutish Cast Plate Manufacturers v. Mtte^ 
dith (a). [Upon the objection that the other cominis^ 
sioneib were not joined ill the action, tlic Gourt inti- 
mated that the rule was universal iii actions founded on 
a tort, that every tort fcuaor may be sued singly : j the 
objection to the venae was, upon the argument, aban- 
doned. 

Shepherti, Solicitor-General, and Vaughan and Copley 
Scrjts., shewed cause nguiust tins rule. They princi- 
pally contended that although the trustees had a right 
to cut drums, they had not a right to cut theip so un- 
skilliilly and injudiciously as to injure the owners of 
adjoining lands. I'licy wcie rcsjionsiblc for any da- 
mage occasioned to the -ubjeef by tlic negligent or uii- 
skilfid exeicisc of the jwwers committed to them. If 
damage ensued, the remedy against them wasdiy actions 
fur the statute hod mude no provision for compensating 
the sufferer in such a case, the clause ff>r ciompensation 
applying only to the owner of the land through which 
the di uin is cut; not to the divnngo tlicreby occasioned 
to a neighbour, and tlic word damage is introduced 
into the section, only becaijse the taking a port of a 
close may sometimes materially damage the residue. 
An action well bes for unskilfully doing that, wlnclt 
b^g unskilfully done is injurious, though, if it were 
well done it would not injure. The case in 4 T. iZ. is 
materially di&rent; first, because a specific powrer was 
there given to raise the ground, and the injuiy waa 


35 

1815. 

1 _i 

Sutton 
«. 

CCAHKb 


(a) 4 Terra Rrp- 794. 

D 2 


directly 



3 ^ 


CASES IN HILARY TERM 



Sutton 


C1.ARXE. 


iliroclly and ncccisnrily occasioned by the raising it; 
whereas this is a case of consequcntiiU damage occa^ 
Bioiicd by the negligent exercise of n legal power; 
2flly, (upon which BiMa and Giosf Justices mainly 
relied,) there the statute expressly provided the manner 
oi compensation foK aiiy injury occasioned by raising 
the Mill. Thcic too, it was expressly found that the 
hue of Huiiiice to which the pavement was raised, was 
necessary and proper, mid that any alteration of the 
inchiied siirlacc oi the sticct, less materud, was not suf- 
ficient to render tlie stireet safe ibi can lagcs passuig 
through. Conscsjucntly that action h-irl not for its 
gioniid th(‘ ciicunistance that the act w, is ignorantly, oi 
uiuitifieuillv, or oth< rinse improperly done. The case 
of Ijcafh I V. Moxon and Ot/ier\ is diHei enlly reported 
by JiUttl:>ioHe{n), and hy Wtlson{b), and although 
laird Kentjtni (J. ,f. in the ease in 4 T, A. throws some 
shir on tlie leport of the foiiiiei, lus censure docs not 
apply to the latter, wdio gives a very material fact, 
omitted by the funner, llnit the act cuiitaiiied a power 
to lay out a new street, with an express prohibition 
against obstiiictuig the lights or free passage of any 
person. Thcrehirc it could not be inferred tliat the 
commissioners hud a power to ubstiiict the plaintiff's 
hgliis ill the lanes. So that there w as clearly an excess 
of jurisiliction. And the,A.titinig thia ticncli negligently 
aiul inaitincuilly wus an excess of jurisdictiuii in the 
present case. The puwe^, to in.ikc watercourses gisen 
by tlie .*ict intends .1 continued watercourse, which shall 
conduct tlie w'Nir to its ultimate place of dischaige, 
not a watercourse dainiiied up at the lower extremity, 
which shall leave the w'atcr in the Defendant’s fence- 
ditch to oveiflow his land. Tlie Defendant was at 
least guilty of negligence here, for it required no «Trill 
to torcsec that the smaller channel could not discharge 


(a) 4 BU 934. 


aU 


(«) 3 nVi.46x. 
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all the water which might enter the larger channel. 
In plcatliiig a jiislification in trespass, it is necessary to 
shew that the Defendant has done no imnccessaiy 
damage : 4 he pru«t upon the general issue in an action 
on the case \nust be the same. But that deibnee could 
not be here siibstaiitiatnl for the Defendant has occa« 
sioned unnecessary damage, and the action therclorc 
lies. In the case of Itobetis v. Iiead{t^, tivo ot the 
points which arise in this cause were determined: 
I. that on action well lay against surveyors ul the high- 
way for taking awtiy the soil adjoining to the Plaiiitift 'a 
wall, by reason of which the wall niterwards fell ; and 
it was never even objecteil that the action would not he 
by iLusoii Unit the act which pioduccd the damage was 
an act within the scope of the Defendant’s duty ; uiiil 
2diy, that although more thiyi three mouths hail elapsed 
since the act, and before the action lyouglit, yet us it 
was brought within three months aflcr the wall fell, it 
was, witliiii the iiieaiiaig of the statute, bioiiglit wilfnii 
till ee months aftei the thing *‘dbnc or actiHl," and act 
committed,'' w'hich aic the words of the statute 136.'^. 
t. 78. s. 82. and are fully as strong as the words of this 
act. If the Defendant’s act he so inartificjiilly done that 
it injures the Plaintill^ it is no dischaigc tu the D(^- 
iendant that he acted according to tlie ^st skill and 
advice which hff had, and thatslm consulted a surveyor 
on the manner of doing it. An individual is bound so 
to restrain the exercise of hisM'ights over his own land, 
that he may not tlicreby injure his neighbour, and tJiese 
trustees must observe die same rule 111 the exercise of 
their powers. Even if the principle be, that no action can 
be maintained against an officer for an injury occasioned 
by his act^ unless the act be malicious, yet there is on 
this record a sufficient averment of malice, hir cxprc'ss 
malice is not ncccssaiy; and it is averred that the Defend- 

{ a ) 16 East , ai6. 
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aAt continued the nusoncc wrongfully and injuriously, 
which, in Diew v. Colton (a) wss held ef]uivalent to an 
averment oi malice : and on tlie jury have found a ver- 
dict for the PlaiiitifT, it must he now,intendctl that tlic 
allegation was prdVed. If the Derendaiit* had rested 
liis case on tlie abscKcc of malice, he hhuiild have gone 
to die juiy upon that point. As to the time ot the 
action, it^iulllecs to bring it within six months after sus- 
taining the damiigc comprehended in the declaration ; 
for if the Plaintiff bod rccovcreil jiidgiiieiit on account 
of the injiiiy produceil in 1813, which iiiiiiht have been 
small, that woulil be no b.ii to an aclioii for an injury 
sustained in the follow ing j ear, which might be niiieh 
greater. It caniiut Lk*, that liy the Dcleiidaiit’s com- 
pensating the (list small damage that ocems, ho should 
purch.osc an indemnity nga/iibt all future liability; and 
a jury would noUbc aiithoiized to give ]>robptcti\e ila- 
jnages. Loid Ellenboiaugh C. J. in Ito/jcils v. Itead 
distinguishes 111 res))ect ol the time of limitation, be- 
tween the case ut trc<ipas$ against a rustoiii-house oflicer 
for seizing goods (fi), and on action on the case foi con- 
sequential d.unagc ; and Barley i. asked, “ Ilnwr was 
the daiiiago to be estimated beioie it had actually liap- 
peiicdi”’ It would in the present rase’' be impossible 
prospectnely to estimate all the damage winch might, 
111 consequence of the DeAmdoiit’s act, mcr result to the 
occupiers of this land. It would be most iiicoiivcnicnt, 
and (h'ient the attaiiimenUaf justice, if the action must 
be brouglit within six months after the first ^leiceptible 
eifect of the Defendant’s act. 1 'or instance; the first 
flood might happen when the land was in grassy and in 
the beginning of spring, when it would be bciicficiid 
riithcr than injurious, and another might not happen' 
till uller the ux niontlis clupsctl. It is clear tbcretorc^ 


I Fait, 567. n. 


{t) Cudr’g V. Fcrrit, a H.BI. 14. 
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(to winch the Court agreed,} that, if action be the proper 
rcmedv, the Plaintiff may bring renewed actions, unlcsB 
die Deteiidaiit can dicn that lu the £nt action the Plain- 
tiff' may i^ovcr yrospecti^e damages to all time. And 
that lie cannot do; lor injure non remota^ sed pi ortma %pte- 
tatm causa. 'I'here may be c.'i&es, as.wheie theDefondant 
cuminiis an injurious act on niy land, in which ajury may 
possibly be warranted in giving prospcctivf dupiages, for 
the Defendant cannot enter iiiy land to redress the itiis- 
cliirf. but if the damage be occasioned to me by an act 
which tlic Defendant commits on lua own land, no pros- 
pective damages cun be given; fur the law intends that he 
will n‘p.nr the c\il. A jury would not be warranted m 
presuming that die conmiissioiicrs would not thumbrii'cs 
rcmcxly tins evil, bclbre turlher iiiibclnef accrued. The 
doctrine tends greatly to jjromotc litigation, that the 
Pluiiitill'mnst sue upon the fiist perceptible injury; and 
that if, as in lliib cubo, he ffrbt takcb time to expostulate 
with the Defendant, lie loses ins remedy. Every lepe- 
tition of the daiTiagu ib a Iresli iftisaiice, and will supjxut 
a fresh action. But the Plaintiff may wave an injury if 
he Will, Without thereby giving future iinpuinty. 



Sinrov 


V. 

Cfciaxi. 


Xflu and Pell Scrjts. eorarH. i . The action is brought 
too late. I'liis IS no iiiisRiice, fur if it wc^e, the PlaintilF 
would have a right to abate it; winch he cannot do m 
this case. Where the injury is done by a private per- 
son, It may be waved, but agwust a public officer, either 
the party must assert bis claim within the limited time 
fiom Ins first perception of the miacbiei^ or rather, the 
incoiiveiiieiiccB which have been urged by the Plaintiff 
as resulting from that construction, shew the true line 
to be, that the party is bound to foresee and calculate at 
the vciy time of the act of the commissionen^ all its 
consequence^ and then instantly to take his remedy. 
The two ports of the statute must be token together. 
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If the trench werecut nt a time when there Mas no pro- 
bability that am flood would hnnpen williiii six nioiitlih* 
yet if there were a probable expectation ol a flood at any 
futuie and mure distant period, the jiction, ii it would 
lie in any ca-e, nOiild he 111 that, anil must be brought 
williin the ^ix months or the remedy loat for c\er at 
the same luae the termor may have the apportioned 
(lainngos,»noWfor his picsciit toss iiiciely, but for all the 
mischief to he dune withm the term, and the reversioner 
may have his action for all the damage winch may hap- 
pen to die residue or the iiilierilancc. It is \cry doubt- 
ful wlictlicr the cum in issi oners could now go tliiough 
another person’s land with a new watercourse, to relieve 
the Flnintifr’s closes: but if they cannot, the teimor 
and the reversioner may 111 their rcspcclivc actions re- 
cover an entire satisfactiqn for the whole injury. In 
The King V. The, Jii^ircs Sltiffo} ilshi) c {a) it was deler- 
mincd that where a statute dates hoin an act done, the 
Court cannot compute die time of limitation fiom 
notice of the act* and hert>, 111 like manner, the hiintn- 
tion must be computed lioin the d..te of the act, nut 
from Its Inanitcstiiig injurious cfTccls; 01 at all events it 
must beioinputed itom the first })erception oi those 
cfR'cts. Tlicicforcthc riauitdl has i<ol within due time 
availed himself of the full and speedy lemedj' wlinh the 
act gave him, oi wailing until it was seen whether any 
iiijiiiy Wvic occasioiuil, and then forthvtith suing. 
JtolKits V. Jhad lb iiiapjili^able, for from the natiiie of 
die dung it could not there be foreseen whether the 
icniuvul of the earth would cause the wall to fall, and 
until that was seen it would evidently he premature to 
sue (li). The luird'-lup is mutual of toiifiiiiiig to the f'li st 

SIX 


(a) 3 Eojl, ija. 

(i) Upon this part of tl'C 3i> let the phintifT loore from the 
pument GMj C J. cilxervetl, very preat diflltiilly iiii|ifl*rf 1 liy 
that the caw of KoierU v.JUad the words, (which, it nnglit be. 
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ux. months after the act, the option ot suing. Unless 
the limitution U to take effect, at tart best, from the 
cunnncnccnieiit of the injury, ilie liability is perpetual. 
An action .nui}' be brought loi* a daiuage wliicli may 
50 years hence be uLcabioiicJ In thi>> K’lise. But -luli 
it biibilitj itauUI d ‘ter all persons fi opi Hceejiliiig public 
lnist‘«. Si^coiully, If a person 111 a public situation docs 
an act iMlhiii his jurisdiLtioii, and i/iilhout uialtce, even 
tluiiigh It occasion tlainuge to anotlici, no action 11 ill 
lie, and tins, uii thegeiieial piintiplc that the statute 
uidiTS the till no to be done. In the cast* in Wihoii the 
comnnssuMicis giossly exceeded ihcir jurisdiction. In 
tlie case 111 4 7 '. Ji, l^ord Kt hijoh C. J. thought, mde- 
pciideiitl^ of the compciisiitioii daiise, that the action 
would nut lie. He says, “ If llicie be no powei 
(to tJie coniinissioiieis to a\t.pd satistactioii,) the piii- 
tics aic without remedy, pnnided tli{; coiiunissioiiers 
lio not CNCceil tlicii juiisilictioii.’' The piiiiciple is 
tills that when a party aits as trustee, it the act done 
is wiiliiii his gciieial jiiiisdiilioii; it is siilliiient, though 
lie pill sue an ciioiicous mode ol executing it. But 
here, too, the Deieiidaiit is not alTi'cteil witli any pii- 
suiial knowledge of the tiaiisuLtioii. A suney'oi is 
appointed, who perfoiins the woik without the iiiter- 
icreiice of tlic Dcleiidant; and it is an .idditioiial Iiani- 

s 

Filip, that the yiuintiff selects, this one cuinmissionei 
only. 'I'Jiis IS distiuguishiibleiioni the case put 111 argu- 
jiieiit, of the proprietors oi w'at^‘rworks being aiisw eruble 
for ibu bin sting of one of their pijK's, which tliey iniglit 


were very a^^surd and unjust,) of 
making the act done, and not, aa 
in the statute ai Jac.t. r 16 , 
the cause oF action, the cnterion 
of the tune The Court of 
King’s Bench had got over tlut 
diffiiulty, and attained the justice 
•f the case , he should have had 


great dillicnlty in coming to that 
dciiuon, but thought the Court 
ought not to recede from it, be. 
cause It favoured the atiaiiiment 
of ju'tice. But the Court ulti- 
mately retrained tram expressing 
any opinion upon this \ery im- 
pOTtant question. 
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under a Ic^ authoiity h^vc l-uil doi n in tli.'* soil of 
anothrr; for tliero iIk* paily liiin ii IxMii'ni, in respect of 
whjc]i lie IS iiiiblc. Here the DcLiidaut is u mere 
trustee for tlic public. , r 

'* Cttr. adv. vulU 

% 

Gibbs C. J. on this day dehveied the opinion of tlic 
Couit. • • 

This is an action broiijrlit by tlic PliiintilT against one 
of several trustees undci a turnpike act, who had joined 
111 an order made by the trustees tor cutting n dram 
through ccTtaiii lands, the coiiscqiienct' oi which dram 
B'js, though not foreseen at the time of making it, that 
coiisulcrulilc flamage was done to the Plaintiff’s estate. 
The triistc'es, nho were guilty of no excess of jiiiisdic- 
tion, informed tlicmsclve» ns well us thej' could, by tho 
opiiuon oftheii'-survcyor, how this might be done with- 
'out injury to the surrounding gi uiinds. No iinpiitation 
of negligence rests on them, and they did the act in the 
manner, which, according to the best information they 
could obtain, was the best miKle. Nevertheless it did 
produce this consequence. By the statute, no action 
can be brought unless wiUiin biy months next after the 
doing the matter or thing for which such action shall 
lie brought. This trench was cut more than sre months 
before the action, and tlie first injury felt by llic Plain- 
tiff occurn>d more than six months before the action , 
blit another injury was il.'k-i wards siisUiincil, for winch, 
within SIX months lifter, this action k bi ought. Three 
answers arc at' Mnpted to be given to the Plainlifl'’s de- 
mand ' first, that the other trustees ought to liavu been 
jomed. On that {Mint, and supposing that to be the 
only objection, it is clear that the action is niamtain- 
ablc. Another objection i% that the Defendant was a 
trustee under an act of pai'liouicnt, cxecutmg duties 
imposed on bun by the act, and deriving no emolument 

5 iirom 
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from wliat he did} acting to the best of his skill snd 
judgment at the time, tskiiig the bc^t adnee, and doing 
only that which it was his duty to do; and tliat it such 
was his conduct, ho unsnot answeiable lor the subse- 
quent conscquencen. Upon, the discuslion ot iliis point 
two eases were cited, cue of which ms supposi'd to be a 
dear authority for the Plaiiitili^ and the other, it is ron- 
teuded on the other side, ].> an equally clear uvlS>ori(y 
for the Dctend.iut. The first is the ease of Leath'r v, 
XtJifxoH. That was an action against cominissioDers for 
so raising tiie p.itcineiit, ns to obstruct the njintiil ’s 
doors and wiiuluvij. The coiiimissioneM did not evcecd 
their jui Jbdiction, and iicrc e::eicibiiig powers given 
them by an act of p.u liainent ; but the Court thought 
they wcic acting in a most Uiannical and uppre&uva 
manner, and that though tlicy.had a right to )ui\c, ami 
perhaps to raise the iilroet, they had actud so aibiliai ilv, 
that they were uncueiablo. With that judgment this 
Court entiicl}' agioes. II commjs<)toners acting uiihin 
their jurisdicUoii, act uantoiily and oppressively, they 
are responsible to any individual for the injury they do 
liun. There tlio injury iiught have been avoided by 
doing the act in u difibrent way : here tlie conunissionei s, 
at the time of doing tlie act, took every precaution to 
prevent injury to tlie surrounding land. . The other 
rnst» IS tlint ol T^e Gwermtsani Campanif Ike Jhtti^ 
Cast Plate Mam^aUttrets v. Mtredtik, Goinniissioiicrs 
were directed to pave, ic|iair, ^aiM^ sink, or alter, and 
lender sccuie a very abrupt uud dangerous place in the 
rood, and they had, iii so doing, raised the ground 
opposite to tlie gateway of the PlaintifTs, lo that they 
could not enter the gateway. The commibsioners were 
directed by the act to make this a gradual descent ; and 
tlie case reserved stated, that it could only be done by 
making it a regular inclined plane from the top to the 
bottonii which they had done. The act, therefore, which 
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prcscnbotl wliat slinii]c] be done, in effect prescribed the 
mniincr of doing it, because theie was no other manner : 
that, then fore, docs nut come up to the Defendunt's 
ease . here the act prescribes what ishall be done, but 
not tfic manner bf donig it. This ease therefore is to 
be determined on'O-inciple alone, and upon pnnciple, 
we arc of opinion that the Defendant is not aiiswciuble 
in tli's licliAii. This ease is pertcLtly unlike that of ail 
individual, who, foi his owm beiicAt, in.'ik>'s an improve- 
ment on his own land accordini; to his liest skill and 
tliligence, and not foii%ceing it w'lll produce any injury 
to h IB neighbour: if he thereby unwittingly injure his 
neighbour, he is answerable. Tlie i esemb' ru e 1‘iils m 
the most important point of compni i>-(iii, that In') .ict is 
not done for a public pui pose, but for pr,vate einolii- 
ment. Here tlie Defemlaiit is not a voliiateor. he 
executes a duly iinpusi'd on him by I he legislaline, 
which lie IS bound to cxcciue. He pvc'rciscs Ins best 
skill, diligence, and caution in the I'xcciilion of it, and 
we arc of opinion that he is not liable ior an injury* 
which he did not only not loicscc, but could not 
ibrcscie. He luis done all tliat was uicinnbcnt on him, 
having used his best skill and diligeiiLe. Anothci point 
was made on the limitation of the time; but liuving 
disposed of tlie ease in favour of the Defl'iulant, and 
decided that tlicrc iniift be a iiuiisuit upon the scloucj 
point, it is unncccsEiiry for us to decide on the other. 

* Rule absolute., 
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PniN'CE 4'. Nrciior sox. 


Jan. 23 . 


Judgment in tins c.isc having bei'n for tlic 

Dcronilaiit in Tiiiiit^ term last, ii}fou .1 (U’liuiiicr to 
the l^efcncliuit’s jilca juusdannn ton/iuiianct of 
ments iiguinst the I )cfcni1aiit, ns cxi'cntor, ni ilelit mi 
Niniplo contrails of tlic testator, iccotreieil since tins 
nitioii cuinmonoeil, SJifphvtd, Kolioitoi-Gcnei.il, fin the 
PlniiitiiT, now pnijeil to lie petniittcJ to wilhdiaw that 
ilemnner, and take judgment of asacts quando acci- 
dirnit. 


Til" Court 
u illnotaincncli 
to tlic preju- 
dice of ait eice. 
riitnr, a JUiIg- 
inrnt wIiilIi 
two tiniis 
sinm |i-itwl 
for Iiiiii on ilc- 
iiiumr. 


But ’Che Com I refusetl the apphcMtion. hceause no 
piccctlent was cited, and thcji were .iMan‘ ol none, 
nlieien judgment ngniiist an o\ecutoi hail liis'ii nineiid- 
tid to Ills prejudice alter the term in nliiLh it was giien, 
'and ills rehaiite on fins pidgiiieiit jnight, in the iiileival 
tvljiih Ii III eJap-ed. h.i\. I'l iterialh alli-iled hi» dispoai- 
titiii of iJie as^iots 

liiile refusi’d. 


SruRA Aiid OthiMS t. Wright. 


lei 6 


TJEBT on bond, the condition of which, on ojer, 

reciting that }V. Bcghe had been np(Kiiiitcd col- Jhaf a'c"|^ctor 

lector ol the poor-rates for part of the pariah of St. Jbt- nf poor raiis 

sliall rcnilcT aii 
account of 

monies received, after general performance pleaded, in at.igning a In each iliat lie did 
not render an account, femblt that it is neieuaiy tuaier that he received monies to 
he acLounted for. 

To a voluntary office and not cast by law on the parij , it is necessary to avsr 
net roly an appointment, hut an acceptance bv the per.oii appointed. 

drew. 
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Sehra 

V 

Wricijt. 


d/cTo, 'Uolbom^ and GeorgdSg Blooms&tiry, purauant 
to a local act of parliament, and that thu Defendant 
was to be his surety as long ns he should continue col- 
lector, and untd all accounts should be settled, was, 
that Bcgbie shculd from time to time deliver to the 
governors and di^ctors of the poor an account of all 
monies received by him in his office, of all monies out- 
standing, aud from a lioiil due, and ptiy over, when I'c- 
nuired, all monies remaining 111 his hands, and in all 
other respects justly and faithfully discharge his office. 
The Defendant pleaded general performance by Beg- 
hic at all time’s aficr the bond made, in all things. 
I'lie Pliiintifis replied that Be'gbte continued collector 
from the date of die bond, {Oetedm 1810) to Febma}^ 
1812, and was then requested by the diiectors to de- 
liver an account of nioiycs received, and hum whom 
received, and r^ifused. The Defendant demurred, fiA* 
that the Plaintiffs Iiad, in their bicach, alleged that 
Bcgbte did not dclivct an account of monies by Jiiin 
received in his office, but that it was not stated, nor 
did it appear, that he had received any monies by 
virtue of his office, aud that diat breach contained a 
negative pregnant, iu alleging that Bcgbit had not de- 
livered ail account of the inonies received by him, 
without overrijig diat lie had received monies, and diat 
by I'cason of the oiuissioii of such aterinciit, the Dc- 
iendatit was precluded fioin tiavcrsiiig the receipt of 
monies by Begbie. . ■ 

Vaughan Serjt., in support of the demurrer. In 
Jones V. WiUtams (a), it wras not only held necessary fiir 
the Plaintiff to aver that the accountant had received 
money, but also to shew the specific items w Inch con- 
stitued the sum received by him, and how they ciimc to 
Ills liiinds. 


77 ie 


(a) 
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’Hie Court, mtcrposinnr, called on Shepherd, Solicitor- 
General, to support the breach against this objection, 
vho relied on IVdcoc/a, y^nii^Js{a), where TPhodB. 
held that q similar u'^signinunt of breach necessarily 
implied that money had been collected/ and the Court 
lield that it came within that clu<«s of,ca«% where it is 
sufficient to assign the bioach in the woids of the con- 
dition, which arc here pursuer]. ( 6 ) , . 

The Cota I iiitim.itcd that they thought the breach ill 
assigned, and that the declaiation was also defective in 
not averring the acceptance by Bughtc o(‘ thu, which 
was meicly a voluntary office, and so therein rlistiii- 
guishabie from an office cast on liim by law. They 
oHered. however, to the Plaintilr pcriiiissioji to amend, 
which iS/ie/iAri'i accepted. , 

( a) 1 Ptitr, IC9- (A) Co. Dtg Pteadtr, C, 45 


1S15. 

Sebha 

V. 

WaituiT. 
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Fft. 7. WniGiiT t. The Honourable and Reverend £0- 

At^iiiD Leggis, Clerk. 


A private 
act annvxcil 
the rcctorj' of 
H to the ilran- 
eiy of IVinii- 
jort aiiJ re- 
cited that the 
necessary resi- 
tleiu.e on ihe 
dcaiieryi and 
the dean’s at- 
tendance on 
her Majcstyi as 
registrarof the 
order of llic 
garter, wnuhl 
oblige linn to 
be often ab- 
sent from II , 
and the art 
compclkd him 
to appoint a 


wna on acliini ft»r non- resilience* upon tliP 
scvtral* licneHccs of IjewnJiam 111 Kent^ Hasrltj in 
the cuiinly and dioccsc of Oxjbid^ and tlic deanery of 
Sit. Gco%gds. chapel, JVindiOi, in the county of 
nnd ilioccsc ot Sanon. The Defendant rcl}in^ upon a 
noti/iciition of c\.cniptioii, had befuie tijiplicd that tiic 
action might lie diM:ontiiiiicd .i-, to the doaiieiy and 
Hasclij on the usual terms; uhich rule tlic riaiiiliir 
had discharged, upon an undci taking under 54 6'. 3. 
r. ^4. V. 8. to admit tlio noti Heal ion, .and dispute tlic 
dctcndaiit’s tide to the exemption. Lcn^ berjt. had 
since ohtajrKxl a rule n/u iur <Ii '-con tin uiiig, ‘ts to 
Lewtsham and llavlift uhcieto CapUtf Seijt. for the 
Flaiiilin*, on tins day consented so far as rcLitc'd to 
Lexpishani, but shcwcil cause as to Tlaschj^ that by a 
private statute 7 //»«. r. 38. the rectory of Haielj/, the 


stipendiary cii- advowson nv hereof was then sesU'd in the dcuii and 
resiJen”at Canon# ofher Miycsti's free chapel of Si. George witliiii 
femble, ilat her lastlc of irm/soi, was “ pcriictually united to tlic 

this, without said deanery to be held and enjoyed tiiercviith bv the 

more, con- ' 

ferrvcl an cr- 

ciisr 1 ir non-rcsiilencc at A, although in ilie nibsequent act 4*1 C 3 c. S4 imposing 
residence on all benefices not therein esLcptcu. this is not eiiumeratLil. as a ground of 
exemption or of licence. 

Where a private act united ” and ** annexed ” a rectory in the diocese of O to 
a deanery in the diocese of S. and dispensed with any presentation to the dean, but 
left insiitution and induction still necessary, held, that a licence from the bishop of 
O. for non-residence on the rectory was necessary, as well as a licence for non- 
residence on the deanery from the bishop of S. 

Wheie the defendant had first rul^ the plaintilT to discontinue an action for 
nun-Rsidcnce on a notification of exemption, which the plaintiff had agreed to 
admit, and trai'ersc tlic title, held, that the defendant might aftei wards have another 
ndo to discontinue as to the same benefice, if he couhl sliew a sufficient ground. 


/ 


1 


dean 
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<Icaii of the said free chapel, for the time being, for 
ever tlicrcaftcr, for Ins bctt'nr support." in another 
passage it was declared, that the odvowsun, rectory, and 
parsonage of Haxljf was, and should be lor ever there- 
after annexed to the deanery ; and it u as enacted that 
the present dean, and all other 'persons whom her 
majesty should thereafter nomiiuite to be dean and 
deans of her said chapel, was and were empowered to 
apply to the Bishop of Orford for the time being, for 
institution to die said rectory and parsonage; who 
should, by virtue of that act, (without any presentation 
tlicrcunto,) be obliged to institute the then present 
dean, and such person or persons to be nominated to 
be dcuii or deans, unto the stud T«*ctury and parsonage, 
in such manner ns is usual to ot rectories and par- 
sonages. And that such dean and deans so instituted 
should hold and enjoy the said rectory nhd parsonage 
of Ilasdift and all lights, pro/lts, and udx'antages 
thereunto belonging, in such manner os the rectors or 
parsons of liascly hud theretofore held and enjoyed, or 
ought to have held and enjoyed the same; and it was 
provided and enacted that the then present dean, and 
nil future deans of the said chapel dS St, GcotgCf within 
the said castle of tVnuhatf who by Mrtuq of that act 
should be iiititled to tlic s<iid>rccluiy and parsonage 
of ITaseb/, iii regard that his and tlicir necessary resi- 
dence, at or upon the said deanery, and his and their 
attendance upon licr mafcsty in the honourable office 
of register of the most noble older of the garter, would 
oblige him and them to be often absent from tlic said 
panah of Hasch/f and the pcrfoimance of his and their 
duty in the same, the said present dean, and nil other 
future deans of the said cliapcl, should be obliged from 
time to time to appoint one curate in holy orders (such 
as should be approved of and licensed by the Bishop of 
G^Jord for the time being,) who rhould be constantly 
Voi. VI. E resident 



WniGHT 


V. 

Lisggiv 

Clerk. 
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re«JcTcnt Pt and in the snlil pnnsh, and be ready on all 
OLcasiOMs (in llic absence of tiie dean) to perlbrni divine 
service, and to discharge nil oilier offices nnd duties 
expedient nnd ncccbsaiy within the pnrisli of Hasely^ 
wJiidi oiiglit to be done and pcrlurmed, according to 
the ecelcsiastiLiil lawS, by llie icclor or niiiiister ot the 
said parish: and to allow out of the profits of the 
rectory to such curate the3ear]3r stipend of do/., pay- 
able as therein mentioned. And tlie nets iurthei made 
it lawful fur the then existing luid future deans to ac- 
c^'pt, take, hold, retain, and enjoy the rectory of Hasdy, 
with any other benefice tn hviiig with cine of souls, nitli- 
out nnydispensatioii lor the snnio,nnj ‘-tiitute, hawicnnon, 
or custom to the contrary iiotwitiistandiiig. L’lider these 
circumstances Cojtlcy **Lritcndcd, that llasely was still, 
as heretofore, under die' rcclesiiisUcuI disiijilinc and 
( oiitroul of the diocesan ot Oa/oi d, bj whom therefore 
a licence must be granted, in order to exempt llic 
llefundniit from the necessity of residing there: the 
licence whkdi had been granted by the Bishop of 
Sariaa in respect of the deanery, coiiM not operate as 
to this benefice, winch was out of his dioccsc. The 
licence, too, was only for seven inonllis out of the 
twelve for which the action was brniiglit, leaving a 
non-residence of five months unanswered ; with respect 
to which the fact was, fhat the Defendant had resided 
in the parish of I^fsas/unHf but not in the parsonage 
house, which tlicrefbre 'was not such a residence as 
satisfied the law. 'Fhe Defendant had, moreover, bdbre 
applied to the Court to discontinue as to Jlaseljfy and 
ns the FlaintifFhad undertaken to admit hia notification 
and dispute his title, the matter transicrtU tn lemjudi- 
calam, and the Court would not now again entertain 
the same subject. 
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LmSi in support of the rule, urged, i. That the re- 
sidence at Leaais/iam for the fiv'* months woa sufficient to 
Satisfy tlie statutes as to that part of the year. 2. That 
though tile private act had not made use of the word 
incorporated, it had the word ** united,” vhich was 
equivalent tlicruto : if the word “'annexed” only hail 
been used, a doubt might remain whether Has/’ly and 
the deanery were not still two benefices, Hht os it was, 
the licence from the Bishop of Sanaa fur non-residence 
on the dennciy was substantially a licence for non- 
lesidcncc on If this were not so, the act of 

j4K»e would have no effect. 


1815. 

- — ^ 
WnioiiT 


V. 

Lbcg^ 

CIcik. 


Ginns C. J. The inclination of the Court Is, that 
the Defendant has conceived he had two defences, and 
il lie cannot here avail hinfself of that which he now 
sets up, he nowhere can he first puU forward his no- 
tification, and the Plaintiff controverts that; and that 
question is to be triiil at the assircs . he then puts for- 
ward the otlier, of which he can avail hiiiibeif only 
here ; and we cannot vay that it is just for us to de- 
prive him of Uiat, because he first endeavoured to av*ail 
himself of the other. 


IIeatii J. T}iis IS not an union accdiding to the 
pcclf^insUcal law, for in the case of an union there is 
but one institution. 

TAe Cotert enlarged the rule as to Ilaseljf. 

In this term Ijens contended that the clause lor ap- 
pointing a stipendiary curate, taken togcdic»‘ .with its 
preamble, was virtually a repeal of the statute against 
non-rcsidcnce, so far os it affected this benefice; upon 
which the Court threw out for his consideration, whe- 
ther, if that argument were well founded, it did not 

E 2 afford 
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Whight 


i>i 

IjKXiGEf 

Clerk. 


aflurd n good defence on the trial, and « lictliei in that 
ease tlic Defendant could take advantage of it in tliig 
form of proceeding. 

On this day, the Plaintiff having considered die 
point, abandoned die action, and pci nutted the De- 
fendant to make his rule 

Absolute. 


Feb. 7. WlUGlIT V. I'j.AMVNK, Clcik. 


Ituna ground '^HE Defendant was ctirnteofthc ro^ jl doiiutive perpe- 
within tual curacy of IJanhi/tft oCy and prebendary of the pi e- 

e. 19 tor a li- bend of ITeredam Marna^^ founded in the chiiiLb of 


cence of non- edrUtoiiy both in the county of Corunutl and diocese of 

rector of Odditif^emy and of Glympion, both 


one diocese, m the county and diocese of Oj^otd. 'I'hc Plaintiff had 
thermo- ® declaration for non-resIdcTicc upon the'-c four 

cesehasli- benefices. Hie Defendant liad 111 Tiimtif vacation ob- 


censed the in- 
cumbent’s 
non-residtnce 
on a benefice 
vrithin that 
diocese, be- 
cause ’■e Iiad 


toinctl upon summons a percmptoiy nidei foi discnnli- 
nuing tbe action as to his prebend and tlic cur.>cy oiUan~ 
hydroc, upon payment of tlie costs up to the time of the 
ajiphcation, under 54 G. 3. c. 54. s.^. and the Plaintiff 
hod undertaken to admit the Defendant’s notification of 


no house on exemption as to Glympton and Oddin^ony and to dis- 
tliat benefirc* 

and lived withm two milgs thereof, and did the duty. 

And a licence granted on tliac ^ round, would not be valid mitliout tlie allowance 
of the Archbishop, under /• ao. 

The iKin-iesidence on one benefice under a licence from the cLocesan tliercof, is 
not equivalent to actual residence thereon, so as to excuse the incumbent’s non-resi- 
dcnce on another benefice. 

Therefore a bishop’s retrospective certificate that he would have granted a licence 
of non-residencO because the incumbent was perfomiing the duties of another Iienefice 
within two miles of which he lived by licence from another diocesan, not being 
nllowcd by the archbishop, is void. 

But is good with the archbishop’s certificate, though the latter be granted after 
asl Juij 1814. 

pute 
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]eutc lii~ title tliereUi. /.nvjr Serjt. in Michaelmas tenn 
last olitaiiiL'd u rule r.i’ti to cliscoiitinue upon the like 
terms as to iiUjnpton uitd Oddtngtw : with respect to 
Crlt/Hipton ( the eas^ w .is this. On the 1 31)1 of June i 1 4 
the Bishop (it (hjjid certified, that* “he would h.itc 
grniiied to the IX'leiidfliit Ins license fur non-roiidc'iics 
on hi*. bci'L'ficc .u Glj/mpion from 1st Juli/ to 20tli Aa- 
vcmbei during the List year, if proper applicntlori had 
tiucn made to him in due time for tlie same, on account 
of ins having the royal donative of lAanhydtoct 111 the 
diocese of/Ire,Vi , Ins actually performing the duties of the 
parish hiiiise'l, inaving applied for a licence from the 
Bishop of A'tr/iv to leside at BodmUt three miles di— 
taut from LianhjdKx^ there lieiiig no pnrsonage-honsc 
in the jinridi, .and performing the duties of the parish 
cX Uanliifdioc regularly niul«propcily during siicli his 
absence^ and that his lordship was satisfied that the 
conditions had b(H.'ii complied with.” No confirmation 
of ih.s ccitifieatc bj the archbishop had been obtained, 
'llic Bihho}] of Bxctei by an instrument dated on the 
3cth of Jtaie 1814 expressed that he ** thereby licensed 
the Defendant’s having been absent from his benefice of 
Uanhjfihoc from istJubj to 20th November 1813, on 
nccuiiiit of there not being any parsonage-house at 
UanhpdroOj and the Defendant having been actually 
resident at Bodilbn wiUiin two Btiles of Uan^dioCf ami 
actually eiuployc'd in tlic duties of his benefice;” luid 
on the same day he annexed thereto a certificate that he 
was satisfied that the cause of granting the annexed 
iicciice ically and truly existed, and that lie would have 
gr.'intcd the Defendant a licence of noii-residcncc on 
JJanhydroe from 1st July to 20th November 1813, 
if proper application hod been made 111 due tim^ 
for the some, and that the conditions had been per« 
fiirmcd.” 


181;. 
s — a 
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V. 
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Clerk. 


Copl^ Scrjt. on tlila day shewcfl cause against this 
rule. J-Jc first applied himself to the ease of Glifmptptim 
The statute 54 G. 3. c. 54. ft i. gives to the liihho|i’s 
retrospective certificate the like cllicacy, but i;n grciitcr, 
than a hcence giauted iK'lure the fuett, would Imve h.id. 
The statute 43 G. ^ c. 84. s. 19. cuiiincratCB the cases 
in which the bishop nuiy grant a licence for noii-rcM- 
deuce; but ^hc circumstance that a spiiitual pnsnii, 
having a plurality of benefices, is Jiccnsc'd by one of ins 
diocesans to absent himself from one of them, is not 
among the causes there cnunicrntcd. It is true, that 
by s. 20. the bishop may also licence a non-res idence- 
for special causes, and peihaps tlic pedbrinincc of the 
parochial duties of IMinhifibcc under such ciicuni-. 
stances might have been such a cause, but such a 
special licence is of no evuil, unless iilfoiveil by the 
aichbishop: this ceitificatc of the Bishop of Osfmd 13 
therefore in hkc manner incfTectual, unless alloweil by 
the archbishop, which in this cose has nut been done. 
The only other mode fn which this cci tificale can be 
argued to take effect, is, if a non-residcncc upon one 
benefice by virtue of a licence fioni one bishop, can bo 
considcred'as on actual residence upon that benefice. 
But to hold this, would go to the root of all chuich 
discipline, since, if a pluralist could obtain a remission 
of his duties upon one benefice fiom one lax diocesony 
none of the other diocesans to whom lie was subject, 
would havc^tin their power to enforce the performance 
of his duties upon any of his other benefices situate 
within their jurisdiction. So, under the provisions of 
the stamp acts, it is necessary, if a person had twenty 
benefices, that he should have twenty distinct licences 
of non-rcsidciice; but if a licence not to reside on oni^ 
were considered as an actual residence on that one, 
only one stamp and one licence would be necessnn', 
and the revenue would be defrauded. He deferred to 

5 trouble 
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trouble the Court with the ease of (Mdtugtoay wliitJi 
cmbrnml the same iiiul ulhci objcctioiiSj uulil that of 

Gljfoijdon bhould be dibposcd ot. 

• 

Zjrn^f contia^ contended tliot tlie Ri>>hop of Oxford* % 
certifie.itc, rcfcrniig to the Bishop *0! A'jt/n’b hccncc 
Jiid lerlilieate, and tliuH involving tlie factii, that there 
uas no parsuringc-house on Uanhtfdtcct and 'that the 
Detordaiit liad actually performed the duties of that 
henence for the period to t\hich the ccrtilicate rclerred, 
and that the latter dioceban litul thcniuie dispensed 
witli iieliial rcbidcnce, « ns, for the purpose of this action, 
ei]iii\ulciit to nn actual lesuience at UarUnjdtvc during 
the same peiiod ; and taking it ns such, the former ccr- 
riiiL.ite Was a siillicient ground to support this npplica^ 
tiun, a conteniporanroiis h«.*nce, given m tlic s.imu 
teriu‘<, and foi the same cause, would hare been good. 


1815. 

b— V--J 

WniciiT 


w. 

Fl/iUAMt; 

Clerk. 


Giiibs C. J. llic argnnient reverts to the question 
whether the licence so given would not have required 
the Loiirniiuition of the aiilibiJiup; and that bungs it 
back to the torincr question, whether the Defendant 
lias slicwii a ground tor granting a licence, contained 
within the 43 fi 3. c. 84. s. 19 , and wdiethcr the Dc- 
lendant’s residence at BodmiJiy whicli is by the bishop's 
licence, excusing him for Ins iion^rcsidcnrc at lAcrnhy^ 
dioc, IS to all intents and purposes equivalent to a rcsi> 
deuce at Llanhijdrccy and puts the incumbent in all 
rcbjiccts ill the same situation as if he liad been cnipo* 
rally resident at UUtiihydroc. Hie statute 43 Geo, 3. 
C.84. v.,2. subjects a spintual person to the penalties of 
that act, who without suflicicnt cause, os in some of tlie 
therein lecilcd ucta is spixified, or such other sufficient 
cause ns would exempt him fiom the penalties of those 
nc‘b, .and who shall not have such hceiice and exempt 
tion as in tliat act is mentioned, shell absent himself from 

£ 4 hw 
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liiM bcncfioc, and make liia residence and abiding at any 
other place except at some other benefice, of which he 
may be possessed. Hio Defendant has the rectory of 
Glympton. he docs not reside on k: tliat‘‘is 'pnmA 
jnete an oficiice. Has lie an excuse ? lie sayn, 1 have 
a licence to excuse )ny non-rosudence at another of iiiy 
benefices, Liatikjdt oc^ and that is equivalent to nil ac- 
tual rciidench there. This pioposition is not tiue to 
the extent to which it is intended here to be applied. 
Look to the purpose of that licence : it is to excuse the 
Defendant from non-rcsuicnce at ULanhydtoc^ in respect 
of the duties he has to perform there; but it goes no 
fiirther and if the DciencLuit wished (or nn excuse for 
his non-residence at GlpmploH^ he ought to havcup]}hed 
to the bishop ot the diocehO wherein it lies, tor the other 
species of licence which is*' pointed out by iny llrother 
Cojdnji ns adverted to in die 2oth section of the net 
43 Cf. 3 : and .ls he has not done tluil, he cannot excuse 
himself. The rule thcrcfoic must be dischaiged. 

Hide dibehniged. 

The ease of Oddingiotif which would otherwise have 
followed the fate of thi% stood over iiiitd the present 
term, when Lens again moved to discxintinuc as to Od- 
dtnglon upon n certificate granted on the 15 th ot Decern^ 
ber 1 8 1 4 by the bishop, lihd confirmed by the archbishop 
since the ist oiMp 1814, viz. on zulDecefnber. 

The Comt referred to Wynn v. Kaye[a\ as having 
determined tha' tlie limitation of time in the act was 
applicable only to the licence, and not to the certifi- 
cate, and granted a ru)c mst. 

Coply for the PlaiutilF stated, that his client con- 
ceived that the 4tli section applied only to notices of 

/ 

{ a ) s Taunt . 84J. 
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V. 

Flamavk, 

Ckrk. 


exempdon. 
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exemption, not to all iiciticcs, and that the act did not 1815 . 
warrant this application ' but hf* did not, upon further 
considci atlon, find that point tenable, and on tliis daj', 
no cause being shewn, the rule was made Fi^amank, 

Absolute. Clcik. 


Butt TON V. HiCKr.Y. 


Feb. j. 


JN replevin, tlie Defendant avowed for rent .11 rear; 

tlie Plaintiff duiniirr«l. Jiulgtneiil w.i>. iherton 
given fui the avowant. On tl*c 4th of Jantiaiif the 
Defendant gave notici* of executing a wiit of inf|uiry 
on the I2tli JaHuarjft which was accordingly executed. 
Leas Serjt. htul obtained a'* rule »is/ loi setting aside 
the execution of the wiit ol jinjtiii^ Vith costs iipon 
the ground that the notice w.>s insullic'ent, the statute 
17 Car. 2. c, 7. j. 2. rcqiiiriiig fi'‘?en dnjs’ noUci’. 


riftivn itaj*’ 
iiotu.c IS rr- 
qiiiied of llic 
csK tiiKin nf a 
w riL (il cii- 

111 rcjilc. 
nil, .itur 
ji on 

dvinurrei for 
the avowant. 


Best Serjt. on tins day sluweii cau-c. 'Piie writ of 
inqiiiiy after judgment on deiniii 1 or in rrpletiii, is 
gi\en by the 3d section, which prescribes no pailiruLu 
tune for the notice, therefore thia notice must fall with- 
in the geiicml rule of reasonable notice, for winch eight 
days IS sufiiaciTt. 'llie 2d scAion, rerjuiring 15 dii3K* 
notice, js confined to the case of a writ ol' mt|iijiy u]xni 
a suggestion aller nonsuit in the conits at irami aster . 
and there is » reason for a longci notice in that (ase, 
because in the suggestion the whole facts winch consti- 
tute the cause of action arc stated ; it is nut a commoq 
Inquiry of damages. 

Zicnf, in su])poit of his rule. The two sections 
ore not separated 111 the parliamcut-rull, though they 
arc in tlie printed editions of the statutes ; the icason 
p^signed for the supposed distinction is ill founded, for 

nonsuit 
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Burton 


IliCKIV. 


nonsuit may be after avowrj^, and in that case, no sng^ 
gestion being necessary, there is as little cause for a 
prolonged notice, ns there is after judgment on de- 
murrer. Therefore the uimc notice Is rrqiiii'cd in the 
one ease as in the other. Iliis is a special enactment 
for the benedt of fhc Deibndant, and he must take it 
as it is there given; for before this statute there nas 
no writ of inquiry in replevin, and the statute mentions 
no other notice tlion the 15 days; therefore, if this 
he not the notice intiiidcd, no notice at all is necessary. 
Tlic books of practice treat all the notices to be given 
of the writs ot nnpiiiy under tlint statute, as subject 
to tlic same 1 iilc. 


Gibbs C. . 7 . We aie not fiirinshcd nith any cases 
on this subject : it therefore is a matter of practice, and 
we certainly should abide by the practice which has 
prevnilctl. These arc not oitlinary writs of iriquir}', 
but given bj' a pnrtici.;,ir statute ; and it seems not iin- 
leasonablu that the st.ituU‘ having presented in one 
cose what toe notice shall be, the like practice should, 
by parity ot reasoning, bo cxtendc>d lo other c.tscs un- 
der the statute. It licing a questionable point, the lule 
Plight to be absolute without costs. 

" Rule absolute. 

a > 


At. 7. UABTKAii, PlaintifT; Townc and Another, 

Deforciants. 

The C«*urt JJLOSSJi'T Sent, moved to amend this fine, which had 
Will not amend Jj . , , , ■ 

a fine by so passed in the last term, by increasing the quiuititics 

increasing the cQuiptizcd, to 40 acrcs of laiid, 40 acics of meadow, and 
number of 
acres of the 

several quahties of land therein comprized, u to comprehend the whole of the preimsea 
under each quality. 


40 acres 
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40 acres oF pasture; it now comprized 30 acres of land, 1813. 

12 acres of meadow, and 2C acres of pasture. I'he deed ^ 

, , ^ BAmiiAv, 

conveyed all that dose called B/itt Close^ as now fenced ofl, piaiDiilT, &c. 

containing! 25 acrc^ 2 loods 3d perthus, s.il Wont any de- 
scription ot it>i quality- but it urns 111 Ikd now pa'^ttirt', and 
conveyed another close dcsci ibccl as mcaduv , uunt.nniii^ 

9 lieu's z roods and 12 perches: the wlnde, iheu-foie, 
amounted to 75 aiies 12 roods and £ peuhe& -■ ‘o tW..t 
the entire quantity of tJie estate we... .n tail ealtt by 
5 aere.s 2 roods and £ perrlies tluu the quantity com- 
prized 111 tlie hue undci ti^e name ct land, and the 
quantity which ill fact was pasture, watgioatoi by 2rocd. 
and 36 perches than the jin-ituic computed in the 
line. Dili the pai ties weie dc&ireus to comprize :J 1 the 
acics of which tlie estate consiatrd. under each o( the 
drscnjitiuiisi ; for, uiile'-iiit wmo-iO, d the quality of the 
land sliould be changed, the [ui ty W'ould lose Jus evi- 
dence of the identity of the htiid. It was bworn lliu 
whole was in the paridi, and was intended to pavs It 
was loi the ailraiit.ige of the* diliie to insert ns in.i.iy 
acres as post>iblo. and the party hot’, in the last leiiti, 
when the fine was levied, a light to iiibcit so iimch as 
he now piayed fur. he ought indeed then to have enu- 
merated the whole extent undei each quality, but al- 
though be had omitted it, the Court would slili grant 
him the same idflulgence. He*wus at all events ciilitled 
to amend as to tlie pasture, which was shorlei 111 the 
fine than in the deed to lead the uses; for even if it 
passes by the deisciiption of laud in the fine, tlie p.iit/ 
is ciiUtlcd to base aho a description ul it as pa^lurc^ 
hulficient to coser the whole. 

Giuds C. J. That close of land, the nature of which 
is not dc'scribcfl in the deed, must be taken to fall 
under the description of land, and tlic hind being 30 
acres Ul the fine, the party has no occasion for any 

amend- 
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JIaiitkam, 
Plaintiff, Ac. 


amendment of that ; if the nnmlier of acres in the fin« 
described ns land had not t‘qiiidlcd the number of acres 
of which that close consisted, the surplus might have 
been added. No ground » shewn, tor incGcasing the 
number of acres eitliei of )ne.u]ow or pasture ; there is 
a number of ncres«of meadow in the hne, sulIiLicnt to 
cover the iiiiniher that exists. We cannot, after tho 
fine IS )iiisiiO'I, go beyond what tlic deed to lead the 
uses will justify us in. The Court cannot proceed on 
the principle, tluit because the party who conveys 2g 
acres, might, if he {ilcaced, have put in 30 or 40 acres, 
therefore die Court will now raise the number lo any 
a>iiauiit he wishes, and winch he might formerly have 
inserted. The 25 acres of 'pasture must not he altered 
4t all. 


JMvsicf look nothing b}’ his motion, 


Fii (/. 


Temple v. Brow v. 


ngi ee>v 


St mill tl’it ^SSU^IJ^SJT fbi noii-pcrfbnuniicc of an 
thc owic-ot incut, dated 3d .Vwy 1814, whereby the Defendant 
10 gran: a agrccil to grant to the PlaintiS a lease 01 a pubhe- 
lia«f, dues net boiise in D/wy-/afir^ in the uccujxition of C. Btngley, 
for 21 years from Midsummer 1814. The PlaintilF 
agiced to pay Cool. ft>r tlie lease and tradi^ subject to 
70/. rent, w itb a covenant to keep the premises in re- 
pair, and other usual covenants, and to take the stock 
in trade by guage and valuation. And the Defendant 
agreed, on being paid the sum of 600/. for the term 
therein, to execute a proper lease, and transfer to the 
Plaintiff the licences to sell liquors. The expences of 
'the lease to be borne in equal proportion between the 
parties. And for the performance each bound himself 

ta 


ttiLreby un- 
ji'iull) L linage 
lliat he liai a 
good title to 
tiir fre iimplrt 
aiul that he 
wil] iltiliicr a 
writtea ah- 
(tract. 
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tb the other in lOoZ. ponnhy. The Plaintiff nverred in 
Ills first count, tlmt the Dcfuiulaiit had i eprcbentcd to 
to him tlint he lind good and suflicient authority to 
grant liini'a IcnbCalur 21 }ears of the premises, and 
nvcri-cd as brcacli, that at the tunc of the contract the 
Defcnilaiit had iio title. In unothci *0011111 the Plaintiff 
ni erred an undcrtuking by the Defendant to pnxluia* an 
iibsti act of Ills title to make such lease, and aitrrcd .is 
a bleach, that he liad not done it. There was also n 
count lor money hod and received. Upon the trial of 
tlic cause at tlie sittings after Mic/iaglinas term 1814, it 
was proved that in May 1814, the PJaiiitiff having paid 
a deposit of 32Z., was let into fiosscssion. No evidence 
was given of an}* promise, either to make n good title, or 
deliver an abstract. There was a dispute between the 
attoriiics of the respective parties who should prepare 
the lease: the Ploiiitiif's attorney required an abstiiict; 
the Dcfendiiiit, at a very late peiiod of tlic dispute, fur- 
nished an abstiact of a conveyance to himself in 18 to 
from IJaUingXLOi/Ay who wa:. not pioved ever to linio 
been in possession of the pi enuses • he objected to ile- 
liver any further abstract, 011 account of tlic expcnce, 
but ollbred the Plaintiff’s altorucy permission to in- 
spect, in the Defendant’s custody, Uic eailier abstract by 
which he had himself purchased, and compare it with 
the prior deeds* of which ofitfl' the other did nut niuil 
Inniseir. The Plaintiff contciidcil, that if not entitled 
to a verdict on the special counts, be might .*it least 
iccover buck tlie deposit. Gtbbs C. J. thought that 
the Defendant was not bound to deliver an .abstract 
under this agreement : he went much on the .authority 
of the case of OtVillint v. Sfojie (a), n hicli, as it appeal ed 
to him, went the whole length of this case, 'iliat w'us 
on action on the case, and the Hainti/1^ in liis ist count. 


Tsmplk 

v 

Baow'w. 


{«) 3 Taunt. 433 * 


dcclariol 
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declared on an agreement very like the present, and 
stated os n hKnicli, that the Defendant had not made out 
or shewn tlint he had any right to grant to the PlaintilF 
such a lease Ob he had agreed to grant. TheCourt held 
that the FlaintifFVos not entitled to a nonsuit, because 
the Plaintiff had proved all that he h<u] stated; where* 
upon the Defendant conceived he nas entitled to move 
in arreatf of 5 udgmcnt, bocaiisr the Plaintiff had shewn 
no cause of action. The 2d count was for not do* 
livcring an abstract; and iMwrence J. says, “ the alleged 
agrecnu'tit to deliver an abstract is all poetry, the mere 
fancy of the special pleader; thcic is no trace in the 
evidence of any such contract.” Tins ease then de- 
cided ; that it was not on implied part of such iin agree- 
ment to deliver an abstract; if so, the iion-d.'hvciy of 
an abstract was no breach of such an ag> cement ; and 
if the agrccmcilL were not broken, on which the mo- 
ney was paid, the Plaintiff had no right to recover 
back his deposit^ as money had and received. Upon 
tliis ground his Lordship directed a nonsuit. 

Best Scvjt. in this t^m moved for a rule nisi to set 
aside the nonsuit, and have a new trial, on ivhich occa- 
sion Heath J. instanced the ease of leases for three lives, 
granted some years since in Devonshire by a Duchess of 
Boltofif who was mere ^>nant for life,' but assumed to 
have a power of leasing, and received fines to the amount 
of 2p,ooa/., ncverthel^s it hod never yet been heard of 
that a tenant for life was asked to shew his title to lease. 

Shepherd^ Solicitor-Genera], now shewed cause. No 
defect in the title was here imputed or shewn ; it w'as 
not a cose of fraud or concealment; the Plaintiff might 
have inspected the title if he would, and the title was 
unquestionably good, therefore the point, whether a 
lessor is bound to have a good tid^ did not even arise. 

Tins 



IS THE Fiptt-fistu Yeak OF GEORGE III. 


<»3 

Tins case IS distiiiguisliablc thcrcllirc fiom that of 1815. 
Uayd V. (a), because thciu t!‘e title was clearly 

bad; if there were any reaboiiubic giuuiid of subpiciuiii v. 
the case noyld be dilterent. 'L'his was ineiely a ques- Bhown'. 

tiuii, Mhetliei ii pcihoii engaging to grant a lease, iin- 
phedK engaged, there being iiu expij^ss btipulatiuii, to 
ddii ei .1 i\ rittcn abstract oi Ins title to the lee siniple. 

In the case ul 11 cuntracl for the purchase ot i^fccbsimple, 
tlieic is, by the practice of convey .uicerb, an iiiiplied 
stipiilat.on that the vendor shall make out a goudtitlc 
and deliver a written abstract, but not so upon a con- 
tract for granting a lease, ^o hnidsliip ensues from 
tlic lulc, fur if a poison applying ibr a lease is solicit- 
ous about the title, he may make tlie title and abstract 
the subject of an express stipulation. 

• 

Jtt'sl'i in support of his rule. The vveight of autlio- 
lity, as well as ut reason, is witli the PJuintiil; It is 
said, there is in this ngreesnent no express supulation 
for an abstract neither is there usinilly', in an ogreu- 
nient for the purchase ot the fee simple of an estate of 
the largest size; but it is, as much in the one casc^ as 
in the other, implied. The duel Justice truly observed 
at the tiial, that the offer oi seeing the abstract is no- 
thing. An attorney would be even liable to an action, 
who should taka on himself iqMm his own view and 
judgment to decide on the title to a large estate . he 
has a right, tlierefore, to a copy of the abstract, lliut he 
may lay it before a conveyancer. If this were a pur- 
chase of a freehold interest, thcic w'ould be no doubt, 
bill that the PlaintifT would be entitled, not only to re- 
quire a good title, but on abstract which he might take 
away, and lay before a conveyancer. Here tlic Plain- 
tiff’s attorney', though shewn the abstract, had no oppor- 
tunity of shewing it to any learned person, or taking it 

(a) AH$ei V. 349. 

away. 
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Bway. A person selling a par^ however smally Qf the 
propeity, is bound to give on abstract. A particular 
interest, as for years, is s part of the estate : this, too, is 
not on agreement lor n lease at rack^ent, but the Flain- 
tiff is to pay 600I, for it : ho u to have it for 2 1 years, 
and to keep the premises in repair. A peiwn taking 
such a lease os this, is not to be considered as 111 the cose 
of a common rack-rent tenant. Can it then be said, 
tliat though a purchaser has a right to an abstract on 
the purchase of a single rood of land in ice, yet, that 
when the whole of a large estate is granted lor a long 
term, leaving in the grantor i*n interest far less iti value 
than that which the grantee takes he is to have no ab- 
stract ? Tlie ogrceniciit to grant a proper lease, means 
not any parchment that the lessor may sign, so that 
the IcBscci, after paying hundreds and expending thou- 
sands!, may be told, ** tlierc is no title, that lie may go 
out, and has nolliiiig but his parchment and the lessor's 
covenant.’* JVAtfe v. Fuljanbe{a), fVaiing v. Mack- 
reth, there cited ( 6 ), and Kerch v. Hall (c), are in point* 
In the last. Lord Mans^ld takes it fur granted that a 
person who takes a lease, has a right to inciuirc for and 
examine the title deeds. In the case of lAoi/d v. O tspe. 
Monoid C. J. was of opinion, that as it was known to 
both parties tliatthe lease could not be assigned without 
the licence of the landlord, the party cwiti acting to pur- 
chase the assignment took it on himsclt to obtain the 
consent of the Inudlurd ; but the Court liekl tliat tlie 
vendor was to obtain tliat coiisciit. 

'JTte Couit seeing that t)ii:> was a qnebtion of immense 
magnitude, at first asked, wlicthci the pni ties would put 
it on the record, in the shape of a special verdict; lor 
when Lord Chaucellor Eldon hod said (c/), tliat lie would 


(a) iires.sAX, 
(c) J}ttSg» SI. 


(6) Formt Excb Rtf, 13 7. 
11 r«j. 346, 7. 
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not decide the point in equity, nithout tlic aid of the 
judges of the courts of law, this Court would be sorry 
to take it on themselves to decide it, without' .liForduig 
an opportunity !(»■ 11 review of their judgment. There 
was no doubt ot what Lord Mans/teld suys iii Keech v. 
HaUf that a pcr-oii almut to take iv lease may leluse to 
take it, unless the lessor will satisly him tlmt he luis a 
goiKl title, just ns any jicrsoii may refuse antei inlo 
uny agreement wliatcvci. unless on the terms he slinll 
prescribe*. 


1815. 

"V— ■ 

Tbufu 


V. 

Brown. 


The Coint ufterwaids considriing lliat ihe eause hud 
originated in a dispute licl Aoeii the two aKnriiies, ,in\l 
lhat the tlicnts hnd nutliiiig ro gun by the doeision ol 
ibis inomentoiis question, desiied the eouiisel to » ons.iler 
what coiir*^* would he i’i'''t lor the ml lest nl tin* p.ii- 
lies, and iul|oiii ii(*iK .ind the 1 1 '* i.as i'e\'T alt ’ odt 
argued. 


SiirhMis 1’ D'.vis. 


/ 


9 * 


m 

'^MIS was nw aclioii foi iiA'ight upon the tinphed 
contract aiising upon llie Delemhim's acceptance of 
ccrt.nii c.isks of buttei deliieied to him bj tlio I’JaieUfi; 
w ho was the muster, bu* net the owner, 01 :i le^'C*, iiiulei 
the bill of lading, wliic.h made the ilohveri. touditienal 
on payment or freiglit. 'Hie delence wa«., that I he 
biittcis well* iiijiiied by the negligence of the Pluuitdl^ 
and that thcreiore he couid i;eeo\ei nothing. Tliejiri 
however found a \eidict ioi the I'laiiitill 


Tf the coii- 
I gnec ot good* 
j' 1 1 i'*s my be- 
nef. by the 
I rrcjrc, he 
r:^iiiiot tie fond 
Inn. so'' frcni 

IJ ' I It IllCIlt 

ct 'e 'lit oil 
llie ground 
time th-' gsod* 
]i i.e iioi n da* 
iii..?cil Ijv the 


nij lur 111 tirriing them. 

'I'liough the djm.'ge evreed the .imnunt of ilie A-eight 

The master has a sperijl [irnne-ty iriih- \c stl, and mat thilarc I'tn the traightsf 
foods as Larru'd in Ar >eisc', l''nugli hg bu not vtvnr'. 

Voi. VI. r 


2icit 
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lit’if Scijt. ill thi'j tmn, moved tliut eidier there might 
be a neiv Inal, or that the judgment might he arrested. 
TJic tii<<t, ii|)on the ground that the Plaiiiliif’s light In 
fi eight nttuched oiiK on the bale dehvoiy ol' the goods, 
'iiiul il, thoiigli dclr'eiwl, they weie not safely cleliieieii, 
h<‘ could nut leco^ ei the ficiglit. lie ihei efore uiiglit to 
have come to tiial prepaunl to shew that tlie goods 
wuic safelj liehxeied, and conbeijiieiitlj the iintinc ot 
the dek-iiee could be no sinpii/we on Inin. At all events, 
111 this ease, mIiciu the extent in the damage done to 
the butter v\.us gtettei than the wliole ninuinit that 
i^unld liave been due tin the lieiglU, tlie IMiniiliir eoidil 
letovei nothing. I'mus-xottli Gailaml^a). And tlie 
reason given b\ C/iamhr X. in 'J'niij'lr Mac Luiuh- 
there cited, is, that smh m |nincji)le pie\eiiti 
iiiiiltiplicily of actions. 

C/Jiiiis C. J. Tiic .ngnmcnt piotecils on the wip- 
positioii that Ins dchvcij of the goods in good coin 
dition lb a condition p.ctedent to his cl.inn lot lii'ight. 
Conbcipiently, li the innstci had been in any deg m* 
jicghgeiit, he could icemer no fieight at all He is 
iiubic to a ciobb action. 

Hi Aiir J. . Here the innptei has .iicepted the goods , 
and the piinciple is, lliat if hi iius lecenc'd aiij’ heiiefn 
whateier by the luniage, he luiniot set up this deteiice. 

Best grounded his iiiotioii in nricbt of judgment, .is 
to the first count, upo i the iircuiTistaiice tliat the uoids 
«erc oiiuttedj ivliuh contained the coiibidciation of tin 
Defendant’s piomise, \i^. “ that tlie Phiinti/I' would 
deliver the bultei.” The second count alleged that the 
Plaintiir hud cnriicd and convejxd certain butters to 

(a) I Ca^;/. AT, a JVrtv 141. 

be 


1815. 


SlIlELllS 

Vm 

Davis. 
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he delivered for certain freight, whereof the Defendant 
had notice, and in consideration of the premises, and 
that the Plaintiff noiild deliver the butters to the De- 
fendant, ‘the Defendant promised to pay on request, 
and avcis tliat the Plaintifl' coufidAig, did afterwards 
dehvei the butter to the Defendant^ and that the freight 
amounted to a certain sum. TIic ground of objection 
to this count uas, that at the time of thcaupposed pro- 
mise, the fi eight as of no amount, for it was to acci tie 
theieafter, but was not then, as yet, in existence, bccniisc 
the dehvei y had not taken place. In the third count the 
go<Kls were statotl to be can led in the Plaintiff’s vessel, 
.111(1 it uas objectc'd tliei'e nas a variance between the 
r\iileiice and this count, for that the Plaintiff was only 
the mastei, and the ac^scI (xiiild not properly be called 
his. • 

• 

SJicpJieult Soluilor-Gcneral, on tins day would have 
shewn cause, but the Court, hjiiiig called on Ursl to 
siqipoi t Ills 1 ul(’, held that the 'second count w.-is to be 
lend, not as .i )irotnisu to pay tlut whuli did not exist, 
but to pnj till* ii eight when it should tliciooftei become 
due, and so was good. As to the lliiid count, the 
iiiasiri h.id a special projici ty in the ship, becnuKC he 
had the cuiitiunl of it, not a nieic chiiigi, os a servant. 
Ho might bi iiig tiesp.iss. Tliey were nut piepured to 
“siy Uic Plaintiff might not enter liis verdict on that 
count, whicli sLited it to lie the ship of tlie Plniiitiffl 

Ilulc absolute to ai rest the judg- 
ment on the fiist count only. 


i8ry. 

- — y~ — 
Shields 


w. 

Oavb. 


F 2 
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9 . Green v. Rot41< Exchange Assurance Com- 
pany. 


If, pending was an action upon a policy of insurance al 

on f'cig^tl'and Aoiii,tlu* ship’s port or poits of lading in the 

a cargo ship- (.'atuiiif islands la Lumlon, to return four cent, li 
the ><lijp itaited witli tonvo^ and arrived, on Ircight by 
the ship Tlie JMaiiUiIT declared lor a total loss 

bj perils of the se.i. L'pon the trial of this cause at 
Ciuild/uUlj beluie Gthb\ C. J. at the sittiiij^s after 
Michueluiai term 1S14, it ajipearetl that the ship, uhich 

bound, tiircpair ^1,^, liunlien nl 200 toils, took in a full caigo al 

hci , and earn ’ " 

wlut lie can Puethi J'cntiua loi [jmf’ony .ind proceeded to Lan- 

zmctlOi Mheie. 'ii coriseijtioncc ot sca-d.unage, she was 

obliged to iinsliip her caigo. her slate was sudi, tliat 

It would have been impossible to bi mg hci home 111 

tliat condition, or get hei ioni|)leteIy lepaiicd iheie, 

so as to bung home tliat cargo. She was tlicrc^loie 

survoyeil and sold to liedjwdt who within live or six 


pcd. the \cs- 

SlI bCLOITlCSI 

incapable of 
bunging the 
cargo liiniic, 
the nia<:tcr 11 
bijiind, or not 


on the liomc- 
ward voyage, 
as a aal/igc 
tor the under- 
w'liteia on 
freight, accord' 
mg as a pru- 
dent owner. 


to stated wrecks piiitiall^ repaiied Iier, and •■nfely brought home 
his ship, but in her 96 tons of goods. He sold to the I’laintilf, the 
master ol tlie a vessel cidlcnl the Ann of fio tons. 


without re- 
ference to any 
insurance on 
the freight, 
would pur'-'ie 
or not pu sue 


in which the lattc'r brought home soiric -oiis ui barilla on 


freight. For the Defendants, it was contended, that 

the PlaintilT was not entitled to recover a total loss, 

that counc for because tlieie had been iiu abjiiduiiiiient, and the case 

hifownadvaii- V. TodhwUo {ji) was cited. Gibbs C. 3. 
tage. ' ' 

Semble,thAi thought nbaiidoiiiiiciit wa<< not iipccasary, for he could 

an aband^- understand what w'as to be ubaiidonc'd. Tlie ship 

mentoffteighc » ,■ , i , , , , 

to the under- was fully laden, and os soon as she was laden, it became 

wnters on an insurance on tlic freight ol the particular caigo that 

posulile'a^* board a ship, which became iiicapublc of bring- 

unnecesory. 


(a) 1 Camfbrn 541 . 

*5 


uig 
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ing it home. Keverthcless he reserved the point, subject 
wheieto the jury Ibunil a vciilict ibi the PluintifF. 

Skeplierdf Solidltor-Gciicral, m this tenn moved for a 
noiihuit, or a new trial, coiitcndui" that this was not a 
total loss, Aist, because there hua been no abandon- 
ment ; secondly, because if the He fiance could nut lie 
so repaired as to bring home the «lwlc cargo, she could 
have been so repaired as to bring home at least as much 
us licdjunl actually brought. 3dly, 'Hint a part ot the 
voyage having been pcrfuriiied, it. was the I’laiutilF’s 
duty, uixni the failure ol this vessel, to liavc transhipped 
the cargo into some othei vc«>&el to peifurm (lie remain- 
der of the voyage ioi the benefit of the iinderw'i iters. 
(Upon this ]K>iiit the Coiiit intimated, that so very mi- 
nute a portion of the \o3'age*h<ul m this case been pei- 
forintd before tlie loss, that the cjiu'stioii made could not 
be eunsidcred to arise ) 4tlily, That llie Plaintiff^ in- 
stead of selling tin* vi’ssel, ought to have jiartially re- 
paired liei, and initde what freight he could by other 
goods on the homeward loyagi', to be applied m reduc- 
tion of the loss of tlie anginal freight, ns a salvage for 
the underwriters. If the muster had power to earn any 
fi eight, cither nith the ship originally intended, or with 
the caigo by another ship, he ivos bound so to do. 
Hveiih V. The CoTiit gi'niitcHl a rule msi 

upon the first gioiiiid as a point reserved, and upon the 
others, which hud not been stated at tlie trial ns objec- 
tions of law, ns shew ing that the verdict was contrary 
to tlie evidence, which went only to prove on average 
loss. 



Green 


V. 

RoYAn 

ExellANGE 

Assurance 

Campanf. 


Hens and Vaughan Serjls. on this day sliewcd cause 
against the rule. 2 Ma>sh. on Ins. 562. and Valirif and 
Pothier, in the passages there cited, all speak of abnn- 


(a) 3 Mauh CsT Selw. 378. 

F 3 


donment 




GilBEN 


V* 

Royal 

ExciiANoe 

Anurance 

Compiny. 
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donment as applicable only to the facets insured.’' 
But though freight has of late years been held capable 
to be tlic subject of insurance, it does not fall ’withiri 
the common category-, dint there maj* alike bo a partial 
or a total loss of the subject insured : it cannot be said 
to be effects : it is not a thing which can be savctl out 
of the general wreck and handed over to the under- 
writers. There is at no period of the voyage any v isiblc 
substantive thing, tliat can be abandoned. The ease of 
Paimctci r. Todlamta' does not explain whiit tlicio is to 
be abandonctl upon an insurance on freight, and it ih 
extremely difficult to discover. In the cose of abnndoii- 
nicnt of ship oi goods, if any damage has hnppenetl 
short of the absolute destiuctioii of the subject m.atter, 
there is the \ isiblc and tnjigible relique of a substaince 
which has corporeal existence. But that proccH>tIing is 
wholly inapplicable to ii eight. Tlic vojngc is totally 
destroyed and gone. Abandonment in this La.se liiii 
only be by giving notice to the uiidenvriteis, tliut by 
pursuing <i ccitain course, they may take up an aiKeii- 
turc which is suspended, and earn lieight which other- 
wise nevei will be earned: it could only uinoiint to 
this, that the underwiiters may, if they please, speculate 
on leduciiig their loss by siiiiling over other ve<...i‘ls to 
bring home tliese goods but no authorUics lay it dow'n 
that such a notice is necessary ; none counteiiuncc the 
Buppoaed necc'ssity of abaiuloiimcnt ot fi eight, except 
Parmetei y. Todhmitet, Thompson I {a\ niid 

Jjeaiham v. Terry IV). In the two lust cases there was 
on actual declaration of abuiidonineiit, and the Com ts 
put them both upon the plain and intelligible gioiind 
that the assured had received freight, which they had 
previously undertaken to give up to the undunMirers, 
and therefore were bound to pay it over. Everth v. 

(m) 4 Emu 34* (A) 3 Bot, PuL 484> 

Smilh 
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Smith is iiinppljiiible, because that n.is an Jiisuraiice on 
tix'iii/lit geijcially, .uicl not o > the frcijrlit of any particu- 
lai (.11 g<), .iikL the ship ciirni.d fieiglit on the voyage, 
and so, no loss. * In l*mmetci v. 'VodhimUt the point 
.nose only iiRidentally. 2. There no obligation on 
the assiiiod to loiiii u new coiitrncf foi bringing home 
i1k' goods iiiiothei vessel, winch is at least ojiuilly 
likely to be piodiietive ot evpmee, .is of Beneh% to the 
luidi'iv.iiU'i. It the assured cnteis into tliis specula^ 
tioii. and It fads, and the iindei writers disavow the con- 
tiait, he eaiiJiot compel them to adopt it, or to ludenuiiiy 
hull ioi the cxpences. 3. Neither ls there any autho- 
]Jt\, that where 11 vessel is incapable ol being completely 
iep.iijed, the .issiiied is coinpeliablc p.irtiiilly to repair 
livi, .'.al to make hci, iiiste.id of a ship of 200 toim, n 
shi]i lit ()6 toils. whuL law is the nssined bound to 
cniv'i into a s]>( cidaliou for the bdie^t ol the undci- 
V i 111 is, which he would not think it pioper to engage 
in loi his own * W'ln is he to be lesti ained hom selling 
Ills i^ssel, il he finds it most (bnducnc to his mtciesif 
'I he nuislei too had otiiei rights and iiiteicsts to pio- 
ltd, besides those oi the uiideiwiiteis on height, the 
iiwiieis ol, uiid uiideir.iileis on the goods, might object 
to the goods being ics-shippeil bj so impel lect a coinej-. 
aiue. The inulei wiitei on the ship might objcirt to the 
bimg .igaiii exfioscd to the probable iisk ol n total loss, 
after so hea\y u>ciuge losses had Ixnn mcuri(>d. lu 
Punmli} y.Todhuntct it was iicvei suggested that the 
ii^suK'd niiglit have sent hoinc his goods by another 
ship. The Plaiiiliffis therelbic entitled to recover as 
for a tul.d loss w ithout any nbandoiniicnt, but if the 
C'oiiit shall think lii-> light does not extend so lar, he ia 
at least entitled toictani liis verdict to the amount ol’the 
a\eiagc loss. 


]8iJ. 
s- ^ 
Giuun 

Vm 

Royac 

Exchange 

Assuranca 

Companjt 


'I'hc Soiicitm-Cctieiali Best, and liosanqt4it Serjls. 
coiihttf contciidctl they were entitled cither to a uuiisuit 

F 4 on 
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iSij;. 

Giccen 

V. 

Royal 

Exciianle 

Assurance 

Company. 


on the want of abandonment, oi a new trial, lliis in- 
surance had not attached on the freight of tins specific 
cargo, iind tlic ship might possibly liavc earned some 
^thcr height liome. They were pi occediiig to recapi- 
tulate the giouuds* on which the iiiotiun w'as made, 
when 


TA/r Cot/t/ interposing, e\j)rc«scd their opinion that 
this case ought to be ic-coiisiderc‘d by thejurj. They 
saw no gioniul lui s.iying tli.it theie ought to he an 
abandoninent in litis La^e, but it the slii]) had hi ought 
lioine aiiotlici cargo fioni the Cinuntei^^ and eaiiicd 
fren/lit tin leon, that would h.>ve been .i xiilvage on the 
fiv’ight ot her oiignial caigo; tbi tliiit, when the hist 
Citigo was once on ho'iid, the ])olicy .ittaehi'd on the 
Irciglit ol th.1t spec dll e.itgo, hiit it the e.ipl.iin, being 
(iij\Lii back iind niiahle to proceed vith the oiiginal 
t.iigo, W’as jet able to proceed with a Ic'.s c.irgo, on less 
freight, ot tins the underwriter ought to li.ne the bene- 
fit. The assuicd ought to pioceed as it he was not 
infilled; and il, not being insiiiet), he for liis own 
piofit, ni coninion prudence /nuts it c\prdu‘iil to iep..ir 
the vessel .ind proic'cil on the \oj.nge, then he ought to 
do It tor the benefit of tile niulerw’i iteis but li • must 
not sell the slii]i, winch olheiwisc he might ]irotit ably 
to Iniiiielt liaie lejMincd, and llirow tfie lo*>s on the 
underwrite] s. It ought therefore to he left to the jiiiy, 
whctlicT .1 ])rudent roan would have sold the sliip in 
these cireiirastancc*, oi haw repaired her, and pro- 
ceeded with her U cam wh.-it she <ouUl. The ease, 
thcrcioic, ought to go to a new tu.il, and the costs of 
the former trial ought to be costs in the cause. 

Rule absolute. 
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1815. 


Anonymous. 


Peb, Xo* 


J)EST Sprjt. had no other cause to shew against a 
rule winch had been obtnincit by Rumttngtmi Serjt., 
thiui u pielmiinnry objection to the ndmiss^ili^ of the 
affidavit on which the rule was moved) that the Defendant) 
who swine ii, was therein only designatcti by Ins name 
and place of abode, and the predicament of Ins being 
1)( tend.iiit 111 tlici cnu«e, w'hercus contended tiuit 
the uKlition of hit- dcgiiH.* uus neec^sary; for which he 
cited the pi.ictiee of the Xing’s Renclt, excmpliAed in 
the last of Jan ell \ ]idlon{a). But the Court ob- 
bCMCil that the leasoii of tlint peso was, that the rule ot 
Court ^lafi 15 Cat 2. sjiecially requnged it, but that 
in this court there was no such rule, and they held that 
heu' .1 Dileiulnut in the cause, making an affidavit, is 
sufficiently iiititlecl by his place pf abode and reference 
to Ins quality oi UcfcMidaiit, without slating the addition 
of Ills clegiec. 

Rule absolute. 


It IS not ne- 
cessary that an 
affidavit made 
by ihc Defend- 
antinthe cause, 
stating his 
abode, anil 
styling him 
Defendant) 
should also 
contain the 
addition of hu 
decree. 


(a) I £ajt, iS. 



llovLiii and Another v. OnuLiiVR. Frb.it. 

J^LOSSET Seijt. moved to umund a fine of Hilary Court 

tciiii yGcYi. 3. by iiniertiijg the parish of * 

Barton^ 111 which n small part ot the prenitses was situ- amended by 
Bled, as being warranted by the dct<l deckrirg the uses jeed 
of the fine, which bore date the ^iXxJuly 1767. All the uses, 
tlie parties were dead. In practice, the deed to load 
the uses of a recovery commonly precedes tlie recovery, 

but 
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RoWLITi' 


V. 

OlILESUUU 


but die deed dcctaiing the uses of :i fine is almost n 1 > 
ways subseijucnt to tlic fine; iiovoi iholcss nmeudiiiciits 
have been made by the deciLs dcclanng the uses of 
lines; niid tlierolore, though their relative d.itcs ai e not 
slated, il may be presumed tlie deeds were in those 
instances subsequent to the lines. Anon, i I A. liaijm. 
aop., wliere tlie learned editor of the 4lh edition, in a 
jnaigiiKd note, say's that it is every day’s practice in 
this court to amend a line by the deed declaring tlie 
Uses ; and Manh tf v. Tallei <tal (a). Tlie pai lies to tJic 
fine and tlie deed aie the same, and the dc*ed recites 
die dne, wheieby the identity appeal s. 

Fiat. 


(a) 4 Tmiut 257 . 


Pei. 11, 


Smidt and Another t>. Ogle. 


Tills Court 
siill not stay 
proceedings m 
an action com- 
menced here, 
to abide the 
event of an 
action in the 
mayor’s . -nut, 
where it is 
■ought to try 
in a foreign 
attachment the 
title to the 
same propeity 
which IS in 
tuit here. 


^ERTAIN persoi!"* having commenced tlncc actions 
in the may 01 'b ctmit 111 1 /ondon iigiuiibl fimidt and 
Co., and attachcfl them by the debt Mippused '■<> be due 
to them from Ogle (ii), and SinnU and Co. liat mg also 
coiiiiiu need tins action against Ogle, ' to recmei uliat 
he was indebted to them, Vanghan Serjt. now nio\ed 
tliat all further jirocccdings might be «-tayeil 111 tins 
action till tlic mayor’s court should lane dctei mined 
whether Ogle w le or were not iiidebloil to Smitlt and 
Co. in die sum ibr which they w'cic attached in that 
cuiut. 

Gibbs C. J. Wc never can consent to stay pnv 
ceedings in this court, 111 order to await the event ot* 


(fl) Antet V. 75 gi 

I 


a dcdbion 
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a decision in die mnjoi’a court. Tins is somethin^r 
like the attempt that was made in the ease of Nathans v. 
Gtles. {a) 

Heath J. It is a roninion law iiglit of the Pluin- 
tilf to sue here, and we shall not icstrain it, 

• l\[ilc jcfiiscd. 


1815. 

' 

Smidt 

V, 

OaLE. 


(a) 5 Ttniat.ssS. 


Wool, COT f. Leicester. 


Ffi. ij. 


^JiST Soijt. had on a formci dii3' ohtaiiied a rule 
n/j>i for enteimg an etotu'ic/iu on tlic bail-piecc in 
this cause, upon the giouiul tli.it (he f)crencl.iiit had 
become btuikiupt and obtained Ins certiHuite. 


The Court 
SI ill not exone- 
rate the bail 
Utinii the De- 
fciidanr having 
bei-inne bank- 


Sln'phndf Sobcitor-Geiici .il, shewed cause, on a sur- tained"hi» cer- 

niise that money had been paid to several crciiituis ot nficate, iwth- 

tlie Deleridaiit tor signing the certificate, and that after op- 

thc certificate obtained and befoie intei locutory judg- portumty of 

iiient signed, the Plaintiff had given die Defendant no- ™ 

” " , issue, whether 

tice ot his intcntiou to contest the certificate, and that the certificate 

if he intended to rely on it, he might plead it puis dor- fairly ob- 

retn continuance, svhich he had declined ; and the Court 


would not now relieve him on motion, widiout giving 
the Plaintift an opportunity of trying whether die cer- 
tificatc had been fairly obtained. 


The CouH directed an issue to tiy the validity of the 
certificate, to which Best, on behalf of die bail, con- 
sented, luid the present rule -was enlarged until after 
the trial of that issue, with a stay of proceedings in the 
mean time. 


Rule enlarged. 
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Smith and Others v. Mercep and Another. 


I 


The De- SSUMPSIT for money Iiail nml rcceivcdi and on 
ba"uacMpted* other luniiey counts. At the sittings in Lon- 

payable at the don Mtchaelmas tcim 1814, before Gtbbs C.^.t a 
Plaintiffs', who ygrtijct fcjund lor the Flaintiili. for 120/., subject to 

drawee’snank- a case: The PlaintifK, were bunkcis 111 Ij»ulon^ with 


ers, and iii- 
dor<cil It to 
thiir, the De- 
fendants’ 
agents, to 
whom the 
Plaintiffs paid 
it when due, 
and seven da) s 
after sent it as 
their \oucher 
to the draw ic, 
wlio apprized 
them that the 
acceptance was 
forged. Held 
hy three against 
Chambre . 1 . 
that the plain- 
tiffs could not 
recover from 
the Defendants 
the amount 
which tlipyhad 
thus pa I .hem 
on the forged 
acceptance. 


nhom ATaut icr I’h'ons Vcfit cash the Deieiulaiita vrcic 
bankers at Tunbiidgi\ and wcic bond^/idc holders, for a 
valuable const delation, paid by ihcni to Petn Le Stm^, 
of a bill of exchange, draiin on 15th Vfb. iSi 1, by Tho. 
'Jonplf, .at 65 days’ date, 011 Alawice livati'!, for 120/., 
payable to the diawei’s order, and indorseil by Tnnple 
and P. IjC SotitJ'. Tho bill, when it came to the De- 
fendant’s luintls, iipj-ieaiod to be thus accepted . “ Stnitbf 
PaynCy am\ Smit/is, Alawice I'lx'aos” Tl'liis acceptance 
was furgt'd. Refure the lull was due, the Delejulaiits 
indorsed the same, and sent it with then ludoisement 
thereon to then corresponding bankers and agents in 
London^ SjKJOncr luid Co , to be reecivtsl loi them at 
maturity. Upon the bill being pieKentMl by SiMtincd 
and Co. lu the Plaiiitilfs fui payment on the 23d of 
April, when It became due, tliey imniedi.ately p.ud the 
amount to Spoona and Co., who paid the amount m 
account to the Defendants, all the parties liemg at the 
time equally Ignorant of the lorgeiy. Tiic Pbintifls 
sent the bill to i ixtns at the usual time, with Uie other 


vouchers of payments made for him, and Emns imme- 
diately returned the same to them, as forged, and ro- 
fuseil to allow the payonent thereof as a payment made 
on Ins account. The Plaintiffs, upon discovering the 
forgery, on the 30th of April 1814, gave notice to the 
DeionduiiUi tliat the acceptance was foigcd, and re- 
quired 
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qiiired the Defendants to rqiny tlic money* nJiicli they 1815. 

refused to do. - ~ ~ ^ 

Smith 

V. 

Lens Seijt., for Jific Planitrffk. No circiimstnnccs of Mercer. 
tins ease take it out of the general ruh*, that the PI.11U- 
tifls have paid to the Defendants a sum of money iijioii 
a cousiderution ivliicli has failed, and are therelme eii- 
litlcil to iccovt't It back. Tin* Pl.iintifis lifiietlone no 
act tending to gi\e uiitlicntii.i1y to tUu fmged instm- 
iiient, they have merely paid it vhen it w is piC'^entei!. 

Tills ease is goveriietl by those, wherein llie i|iiestu>!i 
was fully consideied, of ./««<•.* \. and 

lirme («), partitulaily bj tlic I is>t oI them. [G?Ws C. J. 
obseivcnl tliat the l.ictei cn‘<< coidd i<or I.e used as an 
aiitliOiity in tins, to the extent niteiuied . iL was theie 
held that hiiice the V'iLtuariiuP;-olh(e laid reeisved the 
money back fioin the Ikink of and the Hank 

of Finfilund had teceeed it hael tu.i.i the Pleiiilifis (he 
i’huntiils rniglit ucovei liom the Ih'iendniit^. The 
Defendants’ atgiinieiit llieie was, itiat tJu PlamtilT', who 
laid iinpiovidently Mihimtted to .1 d nnand which could 
not have Ijeeii (.iiloiccd .igaiiist liiiii, did nut (heieby 
acquire a light to sue the Defendant. Tin answer 
•riven was, that the lull was still to be eoiisidi-ri’d in 
the light of an iiiipaitl hill, winch the Dufendant had 
put off on tlie Prnntilf as a goofi bill, but which pioved 
to be foiged. Thcic weie .dso some ca cunistaiiccs 
which made the Court doubt whether that cuae fell 
witliin the ge'iieiid law, and which made it distinguish- 
able fioni l*m.e v. Neal (eh 3 Tills case also is dis- 
tinguishable from Puce v. Neaf, in which the judg- 
ment proceeded on the gioiiiid taut tlic Plaiiitifl* liad, 
by his own act in paying the first bill, poiitoely en- 
couraged the Defendant to take the second as genuine, 

(a) jlHte, v. 489. (i) Ibid. 49J. 

(r) 3 Burr, X3J4.* and i 3 /. 390. 

and 



78 


CASES IS HILARY TERM 


1815. 

Shitii 


V. 

MEltC'EO. 


and tliercfurc hud precluded liimsolf from rccorcriii" 
buck the money. But in tins ease the Fluintids me 
not dianors, nor do they accept the bill, or add any 
credit to it, for it is not negoeiatetl beyond them ; f liev 
iiiercl}' pay it i/heti presi'iited, -nliuli is fur slioit of 
hnj'ing that it na^ the nLceptnnce of7'i7ron;. and then 
act in liayiii" it, bciii" long siib<,c(|iient to the Deleiul- 
aiits* tvkiiig the bill, could have no Jiiflueiice on their 
minds. 


Tji’s/ Seijt. fiir the Defi.*mlants. The c.ises at Jnnrs 
V. Jiijilcj and limre \. Ilnur, do not tnnfl’ct mill Pnir 
V. ycat. And this c.ise luiiin's ilsell" \Mth tlie latter. 
It was the |)e<.i:Iiar diityol the I'l.nadifs, as« the bankcis 
of Kvaus, to be conversant with Ins signature. 'I’lie 
Pefeiidanls had no iiu'uii'' of becoming aiqiiaiiiU'd with 
Ills haiid-wi ilnig. In Pinev.Srtil, the jiidgiueiit of 
the Cuiiit did not liiiii upon tlie encoiii ngeinent givin 
by tlie Phuutifi to thcciiculatK.ii ol the bill, but on the 
mere fact oi his paying it, tin the Pla'iitifi' iieicr iic- 
ccptcnl the fiibt bill, biainciely sent ills seiviint, upon 
notice of the bill being due, to take it up oiid pay it, 
wliicli could not operate ns an eiieonrngemcnt to the 
holder’s pi 101 act ot taking tlie bill. Tlie ci e on the 
second bill, .which the Plaintiif actually uccepteil, was 
abaiidoncfl bv the PliuntilT’s counsel, and Luid Mans^ 
Jietd'A ohbci'valioii, that the PlaiiitiiTlind eiicuiirnged the 
Defendant to take it, applies to the second bill only, 
which IS wlioll^V dirsimilor to this case, lii tlic report 
in Blackslone, tl jCouillaj's sticss on tlie cu'cunistaiice, 
most aiipropriiitc to the jirescnt case, that the Plaintiif 
IS the only poroun w ho knows tlio draw ci ’s hand- w ritiiig. 
There is e((iial hardsliip on the Ploiiitills and on the De- 
Icndanta, but the n^ligence is in the Plaintdrs, not iii 
the Defeiidiints, and w'herc the negligence is, whether 
more or less in degree, there the loss ought to fidl. The 

Court 
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Cuiiit ^\ill iiol nicusiiic ilc^rccH of «e"Iif^ncc ; if tlierc 
be jii} neglignicc in ihi* J’laiiitiffs me precluded 
fioiii u‘(.c)viTiiig; but It 1-1 iioloid^ M^iue, but an extreme 
degice (•[ negligence in a bnnlvci, not to know tlicband- 
iMUiugot 1 ii! 3 ciistoiiieiii. lleic then,, .is in Pi tee 
2\e(il, ii> ail adiiiisMun ul the geiiiiiiiepeos of the lull by 
.1 person (oinpetent and mpuri'd tr> know tlie Imnd- 
Avming, .iiid (he ctuses oiil^ diiler iii (be imigaleiutl cir- 
I iiiiistaiice, that in tin* one the dianci’s, and in the 
othei the ateeptoi's hand is loiged. Tht* peisun i%ho 
I ikes a lull lieluie it Jb in.itiiie, diK‘s not, by taking il, 
rivligniAc It iis a genuine lull, not is it niLUinbent on 
hiin betoie its iii.itniit) to enijiine ot the payee a^ to 
its aiitiK uticitj , but the peisoii who delivers it oier 
(o hull, dues lepieseiit aiul wnuaiil it to be a genuine 
lull. 


1815. 

Smith 


Muicbi. 


lu.ts iw. I' ply. In /*>/<.«’ t. JN'tw/ the Plaintiff's coun- 
sel aigned lui his 1 ight to reemtr on both the bills. It 
t iiMiot be deemed cxticmc iR-gligencc that cvciy 
b.’iikei’s i lei k d^A's iiui know how to iliscover all fiii- 
geiies, many oi whieli aie not without gicat nicety and 
tbilieidn discerned. In Jona \. JtijiJc tlic forgery wiw 
easy to be diseovcieil, for llic words “ eight hiiiidrctr' 
111 Ictleis weic Iclc unalteied. 'i'lierc was no inode of 
diseo\ernig tins till the vonchirrs were returned to 
J'hvitis by the Phuiitiffi. Hut neitliei has theie been any 
negligence lieie, nor liiivc the Dcleiulnnts lost any thing 
by the delay ; for it tins foigery had been sooner disco- 
Tcred, the Defendants w'oiild have hud no ci\ il remedy 
Against the authoi of it, for the debt would be merged 
iu tlie felony. Nodiing winch the Plamtiffs have done, 
has deteriorated the cuiulition of the Dclciidants, w'liei^ 
iii is n strong distinction lietwccu tin's case and Pnre v. 
Nieal. Here is only the bare act of paying the bill, 
which la yory abort of accepting it, or of icpresciit- 

ing 
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ing, for the gaidnncc of another, tlmt it is genuine. It 
will not therelurc militate with the cose of Price r. 
Nealf to decide this in iurour of the Pliunti£&. 

Cur. adv. vuU. 


On this day the Court delivered their opuiions 
seriattm. 

* t 

Dallas J. recapitulated the facts of the case, aller 
which he thus proceeded. It is stated in the case that 
all the parties at the time of payment of the bill were 
equally ignorant oftlic forgery; and the qucslioii is, on 
whom the loas ought to ivdl f And ihoiigh tlie facts are 
not procibcly the same, 1 think the rnbo of Piuc v. 
Neal [u) furnishes a rule which ought to govern the 
picseiit. The lasc Neal was in siibsLiiiLU 

tills 'IVo biljs hiul been diawri, the fiist was only pn> 
seiitcd when due ; the second, driiwTi some tin e ultei the 
first, was accepted, and paid when due. Both jirovcd to 
be torgeiies ns to the haiid-wiitnig of the diiuvei ; and 
the I’laintifT who hail paid tlieni, contended, that having 
paid by niistukc, he wms entitled to lecover back the 
money lioin the uidorsee, who was an innocent and 
bond Jidc bolder. As to tlic facts oi tins case, it iiuiy be 
iieccssniy to disliiigiush, bcluic udvciting to the jmlg- 
inent ol the Court. ^The first lull hntl not derived 
additional ci'cdit fhim the acceptance, lin it had not 
been accepted ; but the second bill bad been accepted, 
and was tlicrcfore different in tins icspect. The action 
was brought to recover buck the amount of both bills. 
For the PlaiiitiH^ tlic argument at the bur proceeded 
on tbe ground of payment by mistake ; but the first 
bill was said to stand u])on ground even stronger tliAn 
the second, inasmuch as when ncgociatcd it hud not 


(a) 3 Burr. 1334., aad i Bl. 390. 
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been uoocpted; and dierefore waa not taken iqMm the 
credit of the acceptor. In the judgment of the Court 
the two bills arc also distinguished, but the distinction 
does not lead to ^ny iliflerenoc of conclusion ; for the 
Defendant was adjudged to retain as to both, and, as 
It seems, partly on two grounds; ist, of neglect in the 
FlaintifF ; zdly, that supposing no neglect, the loss ought 
not to be shifted from one mnocent man upon another : 
with the latter ground I shall not interfore upon the 
present occasion, for the former goes the whole length 
of reaching this case. And to see that it does, it is 
only necessary to ask what was tlie neglect ? The an- 
swer must be, the having paid when due caution would 
have prevwted such payment. If an acceptor is tlien 
bound to know the drawer’s hand-writing, is it less the 
duty of a honker to know the liand-writing of his cus- 
tomer ? In degree, it is more so ; for he s6es it, probably, 
every day. 1 consider therefore the payment of this bill 
as a want of due caution on the part of the P lai ntifR. 
But to distinguish it from Pnee v. Neal, it is said, 
payment by the bankers, after it bef»me due, did not 
add to its credit or negotiabili^ : so it was with the 
first bill in the case of Price v. Neal, yet this made no 
diflereiice. Is it however |iroductive of no injury to 
any of the parties on the bill ? Suppose S/mth and Co. 
had not paid it, if would have been immediately returned 
to Spooner, and by him to Ijc Sow/'tlie indorser, and it 
might have been recovered, or put ui suit. But the 
cllect of the delay has been, to give him an extended 
credit^ and how am 1 able to say, tliat his situation in 
the intermediate time may not have undcigone such a 
chiuige^.as to rmider him incapable of paying what he 
could hove paid upon proper notice and demand. Nor 
do I think it will be an answer, to observe tliat nothing 
of this sort is stated in the case: for the Pbuntifis had 
no right to coa upon the Defendants the burthen of 
VqIh VI* G such 
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such proof, which, iii point of law, if the lact had cn- 
Jtted, and could have made any difiiTeriLc, it uas lor 
themselves to produce. The giuund, therefore, on 
which' 1 rest my opinion, and to which 1 wish to cuiifine 
it, is the want of due caution in having ]>aid the bill, the 
effect of which has been, to give time to different par- 
ties, which the Piuintiffs were not authorized to do. 


Chambre J. I think the Plaintiffs are in this case 
entitled to recover. The bill appears drawn in the 
name of Thomas Temple, payable to hiinsclt or order, 
directed to ]ilaiince J^jvaius, and inilorscd by Temple. 
The next indorser is Petet Ije Sgu^, and it appears 
tliat the bill hud the forged acceptance on it when it 
was in his hands, and in that state he indorsed it, and 
the Defendants received it liom him for a valuable con- 
sideration, bona Jute jioid to him by the Ddendaiits. 
The ibiged ncccptanec put ported to make the bill pay- 
able at the Plaintiffs’, who were the bankers of the sup- 
posed acceptor in ImjuIoh. The Defendants, in older 
to receive the money ibi which tlic bill was given, in- 
dorsed It, niid sent it to their bankers in town, who sent 
It to the Plaintiffs, and they immethatcly paiil it, under 
the supposition that tliey wcic directed so to do by 
Pvans. At what particular period the foigcry was 
committed, and who wiU then the huluer of the bill, is 
lint stated . but it is stated that the parties at Uie time, 
lucniung, I suppose, the Plaintiffs, the Defendants, and 
their bankers, were equally ignorant of the forgery. 
About a week aferwaids, the Plamtifis sent the bill as a 
voucher to Evans, and he, finding out the forgciy, refused 
to allow the payment^ and sent bock the bill to the Flain- 
tifls. The PlaintifR Ulen gave the Defendants notice thui: 
the acceptance was foiged, and required the money to be 
yc^iaid. Upon these facts the present action is brought, ' 
and it is brought on the general principle that when 
'7* mon^ 
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Bon^ not really due is paid by mistake, it is recover- 
able in this form of action. In this case the mon^ has 
been paid without any considuration,, and under a mis- 
take; and not only under a mistake, but under a rqire- 
sentation made to the Plaintiffs by the Uefendants, who 
indorsed the bill with tliat forged acceptance on it, that 
the PlaintifR were rcquireil and directed so to pay it, by 
the person whose agents they were in iifone^ transac- 
tions. Cases undoubtedly may exist, tliat form cxcep- 
tionq to the general rule. Such are coses respecting 
bills of exchange, under circumstances wherein the dfic- 
triiie might produce injurious consequences in that 
species of negotiation, and particularly where the party 
clmming restitution has himsclfj tliough innocently, 
given credit to the instrument by his own previous ac- 
ceptance or indorsement. "There the party who wants 
to recover back hia money, has himselt* given a kind of 
warranty to subsequent takers, and will not bu permitted 
to recover against those who have innocently received 
the money claimed to be due on such bills. Ihe case 
of Jniys V. FmUer (a) is alluded to both in Blaclaton^t 
and Burrenfi reports of Pi ice v. Neal, That was a 
case where the acceptor was not permitted to prove the 
foigery of the bill he hod accepted, for the reason given 
by Lord Saymond C. J. that it would be dangerous to 
negotiable notes. Blaekstane wys, the demand on tlic 
accepted bill in Prtce v. Nealf was, on the authority of 
that cas^ given up by the Plaiuti/F's counsel, and 1 can- 
not well understand why the reasons which relate 
thereto are introduced into the consideration of the 
Court on the other bill in /Vice v. Neal but the other 
part of that case, which relates to the bill not accepted, 
-was there the subject of the decision of the Court, and 
is relied on in the present ceoie, ns an authority for the 
Defendants. Blaekstoae J. has in hia report rather 
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jnmbled together the obserratums applicaUe to the caM 
on one of the bilU with those applicable only to the 
other. Among other things the acceptance is relied 
on as qiplicaUe to both. All that he makes the Coort 
eay respecting the unaccepted bill, la, ** The neghgence 
in the Plaintiff (whd had taken up the forged bill,) is 
greater than can possibly be imputed to the Defend- 
ant.” That ik a ungolar subject of calculation. He 
says, ** where the loss has &llcn, there it mast lie : one 
innocent man most not relieve himself by throwing it 
on onothcr.” So 1 should say here. Tlie Defendants 
have paid their money for that which is of no value; 
th(^ have thereby sustained a loss, and th^ ought not 
to ne permitted to throw tliat loss upon another inno- 
cent man, who has done no act to mislead them ; and 
still less ought they to be so permitted, where, instead 
of bemg misled by any act of the Plaintiffs, they them- 
selves have given the appearance of authenticity to the 
instrument by their own indorsement, which was a sort 
of warranty of its genuineness at a time when the forged 
acceptance made a part of the instrument. The report 
of the case in Star, is fuller. It speaks of the liberality 
of the action for mon^ had and received, and puta the 
case upon the ground, that the Defendant might con- 
scientiously rctaiii the moniy, not because it was his, 
but because he has hold of it without any fraudulent 
intent. Hew he can satisfy his conscience keying 
that which is not his, I cannot tell, but it is better not 
to enooumge too fer this latitude of consdence. The 
matter however Los been lately discussed and decided 
in this court in the two cases of Joritf v. iZjNfe and 
Bruce V. Bnue, (Here the leamed Judge stated the 
case of ifofies ▼. XUfde,) A great port of the doctrine ai. 
Price V. Need seems in that case to be wholly repudi- 
ated by the Coort. Pmn ▼. Harriton (a) waa tbeM 


(•) I T.Jt 7sr. 


cited; 
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dted; and my Lord Chief Justice sayi^ ** it is troe^ that 
if he who negotiates a bill does not indorse it, he doeA 
not subject himself to that responsibility which the in- 
dorsement wbuldrbring on him, viz. to an action to be 
brought against him as iudomer, but he does not get 
rid of that responsibility which anSes irom his passing 
oiF an instrument of no value, and reectvin^ value for it;f* 
and he compared it to the case of paying away foiged 
bank notes. My Brother Heath there adverts to what 
is said by Lord Ket^Ut that the person paying under 
such circumstances is entitled to recover back the 
money, and he refers to Cnpps v. Reade (a ) ; and my 
Brother DaUas refers to the same casc^ and concurs 
with the rest of the Court. Bruce v. Bruce is a still 
stronger cose. There the bill was actually pud, but the 
Court said they could not Jistmguish it from the case 
before decided. It is said in this case the n^ligence 
varies it; what was the negl^fencx ? How perfect the 
forgery waa^ we do not know. ^ l^me foigeries will de- 
ceive the party whose name is foi^^. Did the Plain- 
tifis omit any degree of reasonable diligence whiifo lay 
within their power? BvaaSy whui the bill was sent to 
him, could not be deceived : he must know : he detected 
^the forgery, and gave immediate notice : where then sa 
the negligence 7 The bill had done its office, had ceased 
to be negotiated. It is not like bills which have to go 
further in circulation. I cannot therefore think this 
was a case of gross negligence in the Flaintiflk Hie 
situation of the Plointiffi is extremely materioL They 
are no parties to this bill, neither drawers, acceptors, or 
payees. Th^ are not purchoaen of the bill; they never 
had any property in it; they ore mere servants and 
agents of the payees; it is, as to them, a payment under 
a supposed authority, which does not exist. It fells 
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within the general principle. My opinion tberefiire itfj 
that the PlnintiiE) arc oititled to recover. 

Heath J. I nm of opinion tiiat a nonsuit ought to 
be entered. I agree that this is a case of money }iaid 
without consideration, and I agree m tlie general pi in- 
ciplc, that money paid, without consideration upon an 
'instrument which proves to be of no value, may be rtv 
covered bock ; but there are particular circumstances 
in this case which materially alter, and take tliis case 
out of the general principle. If Hoang had paid the 
bill, it IS clear he would have been bound. Can an 
agent lie in a better situation than bis principal ? As 
between Evans and the agent, it may be a question, whe- 
ther the hitter kept within the scope of his authority ; 
but as to the rest of flic world, it is the same thing 
whether it be the act ot Evans or of his agent. It would 
be strange, if in an .iction by Evans himself he ought 
to be nonsuited, and that if the action be by the agent, 
he should recover. Tlic situation of bankers is most 
peculiar : they are bound to know the hand-writing of 
their customers. If the law were otherwise, merchants 
making their bills payable at their bankers, would have 
this extraordinary .advantage', that if n forgery be im- 
posed on tli&ir bmkenH the }irinci|)aLwoijld not be the 
sufferer by it,* vrhereas, if it were imposed on them- 
selves, th(^ must bear the loss, and so would exempt 
themselves from fJiat liability which would rest on 
them if they themselves transacted their own business. 

Gihbs C. J. I conenr in opinion with my Brothers 
Heath and Hallca. A narrow and particular ground 
IS with me conclusive on this case. If the acc^tance 
hod been genuine^ and the Plaintiffs !had refused pay- 
ment, the Defendants had their remedy against the 
supposed acceptor; or if th^ foiled to obtain die 

•mount 
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'amount from LiiUy they liad their remedy against the 
prior parties on the bilL The acceptance carried with 
It an order on the banhers of the supposed acceptor to 
pay the money : *it purported to be an order of EoanSf 
whose bankers the Plaintiffs were. It was incumbent 
on them to see to the reality of that order before they 
ob^ed it; and by obeying iti they are suf&rei!% 
they ought not to throw on anotlier u *lus/ accruing 
without fault of his. See the circumstances I The De- 
fendants present the bill for payment, and it is paid to 
them. The money remained in tlr'ir hands without 
demand made on them tor it, fiom the 23d of AptU to 
the 3otli of April, the forgery being then discovered, 
the Plaintiffs demand it back from tlic Defendants. If 
the Plaintiffs had orJgiiiiilly refused to pay this money, 
the holder would immediomy have given notice to the 
drawer and to the immediate indorser, which would 
have been transmitted to the first iudorbcr imd drawer. 
In consequence of the bill being paid, the Defendants 
continued to have the money in their hands till ihu 
30th of April. I tbmk it was then too late for the De- 
fendants 'to give notice to the prior parties ; and by not 
haidng given such notice they lost their remedy against 
those parties. 7 f a person liable on a bill docs not 
receive notice within a reasonable time, he is ihs- 
charged for wont of such nbtice. Here Temple was 
dischaiged : by whose default ? By the Plaintiffs’ I 
tlie Defendants, while the bill continued paid, could 
not have given notice to him ; for the bill was not tlien 
dishonoured ; and as the Defendants have Inst that op- 
portunity the negligence of the Flaintiifi, tlie latter 
cannot recover back the money from the former. 1 
have put the cose on the express pomt that by the acts 
of the Plaintiffs the Defendants ore put in a worse 
situation; but 1 do not mean therein to express my 
diaMwit. from the loiger ground on which the case has 

G 4 been 
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bcfm put by my BrodimB Heet^ and Dallas, but 1 
think the ground on which I have put it is alone a 
sufficient answer to all the arguments that have bemi 
used* and is sufficient to warrant us iti giving 

Judgment of nonsuit. 


fet. 13 - 
May 31. 


Tremajn V. Baurett. 
Same v. Faith. 


■ ffATi!*”* Defendant Fatih was owner of A ressc)» which 

put into HedifiUf in ^oas Scatiot and was there 

a foreign repaired by the Flointiffii. The Defendant Barrett, who 

master,^ gave the Flaintifis bills for the amount 

timony in an of their charges, drawn on the Defendant Faith, in Lem- 

intenM ac- which the latter refused to accept. The Plaintiffs' 

tion, though ... , , . 

the writ ia not agent m this country thereupon, having previously ac- 

•lied out und cpiainted the Defendant Fatih that in the event of bis 

”®u-paymcnt he should be under the necessity of 

tiff ia entitled bringing a witness at FaiWa cost from Naoa Scotia to 

prove the Flaintiife’ case^ upon his refusal, in August 

1814, wrote to the Plaintiffii to send over a witness 


Lee, who could prove their demand against the De- 


is that cauae 
to the coata of 
bringing him 
over, hia sub- 

cMn^au^ fendant Fatih, and Lee having arrived on the 2d of No- 

fer hia loM of vember, for the sole purpose cS proving the tHaintiffe' 

pendn^Th^" demand, on the following day an action was com- 

•uitferthe menced against for work and labour, and mate- 

purpocM there- furnished, and money paid. But the Defendant 

tfp to tfco , 

eosu of hia Barrett also having arrived in En^and, the 'Plaintiffs’ 

■wm. aiient sued him on the dishonoured billsL for die 

But if the . ^ 

witneta being aent for to give evidence in ooe setisn, the Plaintiff iiaea hia tead- 
. mony in another action agaiaat n diflemt pnrty, and rdana hia diligenca in the 
firat^ he ia entided in the aecond aetieo to the cotta only ef the w i weaae t’ rab- 
riatance and detention be the puipete of the aocopdaetiwi, but qpt of Ida voyage 
hithert or of hn letum. 


amounly 
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f amoant^ with exchange^ chargeo, and Interestf and ap- 
pming the Delcudant FattA that it was not intended 
to press on the first causes except for the costs, hut ext- 
pediting the last, Recovered therein by Uie testimoi^ 
of LeCf who was a material and necessary witness 
therein, a verdict against Bmretf. He afterwords 
consented to on order to stay proceedings in the action 
against Fatth^ upon pajrment of nominal ilami^ges and 
die costs. Tlie prothonotaiy first taxed for the Plain- 
tifis their costs in the action against Barrett^ and al- 
lowed them therein the costs of subsistence and 

detention her^ including his expence^ and a reoom- 
pcnce for his loss of tune, and the costs of his return 
to Hahfax, but not of his voyage hither. 

Vaughan Scijt., in Htlanf term 1815, moved that the 
prothonotaiy might review this taxation, upon the 
principle which he conceived to be established by the 
cases of SchtmmeU v. Lamada ^a), aud Stunfy v. An>~ 
drewt (A), that if a witness is brought hither firom a fii- 
rdgn coimtzy before the writ u sued out, though 
hroof^t bond JUde for the express purpose of the action, 
in which he is afterwards examined, yet the costs of 
his return shall not be allowed. A Jbrttortf they ought 
not to be allowed in this instance, where the witness ' 
was brought to this country fiir the sole purpose of an- 
otlmr oause^ viz. against Fmth, between whom and 
Barrett there was no unity of interesL The same reason 
which shews that the prothonotaiy ought not to allow 
the costs of bringing him hither, ■operates with equal force 
againvtallowJng the oostsof his return. And even if the 
wjlpess being finiud here, and examined in the second 
the costs of Usxetucn ou§^ to be allowed, yet, 
rinoe he was a witness in two causes, only ludf those 
‘ onsts nt the utmost ought to be allowed in this action. 

(>) Hut. 697 . 


(a) jdnt^ ir. 695. 


Kmel 
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181 ;. Blotset Seijt. ahewed ‘cause instant^: he ui^ed that 
' 't— sup^iosed parity of reason would not discharge the 
^ Defendant from the costs of the witness's return ; for,' 
BAUunr. he contended, that the Flaintifis irere entitled to re- 
ceive in this cause the costs also of bringing him hither. 
The question wai, whether a person having resolved in 
his own nund that he has a clear right of action, and 
that it is clearly necessary to. bring a witness from a 
distant countiy to prove it, if in sending for him he 
anticipates the sumg out of the writ, is therefore not 
entitled to his costs of bringing him, and of his return. 
This is not, as in Schimmel v. Ijousada, a case where a 
person has brought the witness hither in order to try 
whethcr upon examination he could find ground to 
support an action. Mansfield C. J. in thiil rase pm- 
ceeded upon tlie supposed result of inqu.res inio llie 
practice of tlie Court of King's Bench oa to allow iitg 
the costs of n witness coming hither (a), and a 
statement that the costs of his coining are nut allowed 
if the witness come bcfiire the suit commcnccil, but that 
even in that case the costs of Ins return arc allowed in 
the Kmg's Bench. Mansfield C. J. adopted the former 
part of the practice, but not approving the distinction, 
rejected latter, and held that if nothing was allowed 
for his coming, neither ought any thing to be allowed 
fbr his return. But hot only does the practice of the 
King's Bench as to the costs of return, steadily f»in- 
cide with the practice now adopted by the prothonotaiy, 
but even the practice of that Court os to the coats of 
coming is the contrary of that which is supposed to 
have been reported hither in Sehtmmdl v. Uousada j fer 
to a query put in writing to the master of the King's 
Bench, if mie who ha& a clear right of actimi^ and 

(a) The produmoUiy here- caming were to he allowed, when 
npon stated to the Court, that the witnesa was brought fiit file 
die enquiiy to which the mas- purpose of irrinj vdwther the 
ter's anawer waa given id that actioa vfould lie. 

•eai^ yni, whether the costa of 

is 
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is determined to sue, before action brought) sends for *^> 5 *. 
a witness fi oni abro<Kl in urUcr to support his cause, Trkm A m 
whether he is entitled to the costs of bringing over the «. 
witn'-ss,” the Master answers in writing, th»t he is. BabReit. 
In the view takeu by the prothonptary, the circum- 
stance of the writ being sued out or not, is immaterial, 
for there are many matters necessary to ||he jiltimate 
success of the cause, the costs wiiereof arc allowed, 
though they are incurred before the writ sued out, as 
the preparing of affidavits, of a special declaration, and 
perhaps even of the brief for trial ; so, of the warrant 
of attorney, and of a '<pccial original. Many of the 
former distinctions on tins subject are now done away. 

It ibrmerlj' was laid down as a general rule, that no 
costs of a witness could in any case be allowed, except 
for the time during which he was withii\ the reach of a 
subpeena.' Thellusson v. Stajtlea. Hagedotn v, jill- 
mttt (o), was one of those anomalous coses. 

• 

Gibbs J. observed, tliat the practice of the Court 
of Kin^s Bench as to the costs of the witnesses’ 
return, was clearly ascertained to be such os was 
tontended for the Plaintiffs. The reporter of the 
decision in Scfanmell v. Ldmaada^ h^d omitted there to 
•tote one part of tlie practice in such « case in the 
Court of Kiitg’S Bench, namely, that in that Court the 
costs of his return were given. Tlicir practice was cer- 
tified to h^, that thci'c the costs of bnnging a witness 
over were not to be allowed, the costs of his detention 
were to be allowed, and the costs of his return were to 
be allowed ; but the Plaintiffi were met by the decision 
in this Court, that the costs of sending bock the witness 
ore ,not here to be given. Hus action against Fatffi 
for mon^ paid is wholly n diffirent action fiom die 
ection against Barrett on the biHs of exchange. 'U’hile 
the witness Is here, the Plointilfii, finding Barrttt here^ 
sue him on the bills, on which they could not vaaFaiOit 
•. (ft) AftHt in. 379. 
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who had not accepted them, and they use the wilnes* 
who Jb her^ as a witness in that action. The di&rence 
between the case of ScktmmeU v. Lousada and this case^ 
is, that there the witness was broiiglit for the purpose of 
tiiat action ; here the witness was not brought over with 
a view to this action against Barretft who was accident^ 
ally here, but with a view to the action against Fatih, 
The rule therefore must be absolute for the piothono- 
tary to review his taxation, and ho must grant costs for 
the detention of the witness here for the purpose of this 
action for a reasonable time^ which is, (to use tlie lan- 
guage of the lute Chief Justice,) “ from the time of its 
cximmencenieiit," pending the action, and certainly 
until the witness could reasonably get out of the coun- 
try again, but not of his return. 

Rule absolute. 


In the action ngximst Paith the prothonotary after- 
wards, upon an affidavit that Lee was a material and 
necessary witness in the cause, and the only person who 
could prove certain of the &ets, and that he was ex- 
pressly sent for, for the purpose of that cause, allowed 
the Plaintifis the costs of his voyage to England, of his 
subsistence and detendmi hen^ (except of such time for 
which he had awarded the Plaintiffi the costs of his 
subsiateBoe and detention in the acticni against Barrettt) 
and of his vt^age back; considering that as the Haiii- 
tiff had B clear ground for this action, and hod sent for 
the witness for the express purpose of bringing it^ not of 
judging, (upon which circumstance Mansfidd C. J. ap- 
pesued, as well hy the report (a) as a note of that 
«*«»» token by the prothonotary himself to have sop- 
ported the opposite practice in Sehtnmdl v. Lmaadh,) 
whether an octiem could be brought ou his testimbny, 
thene was a material dutinctioD between the two -eties 


W thatni^ect. 


{«) dntt , iv. 695. 


I ' 

Vatighan 
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Vaughan ,SerjL in Easter term moved that die pro- 
thoiiotary might review hia taxation in the action 
againat Eatth, contending upon the authority of Sehms- 
' metl V. Lomada, and Sturdif v. Andrews^ that inaamuch 
as the witnesa was sent for, and landed in this country 
before the writ was sued out, tlie cojta of hia coming 
and of Ilia return ought not to be allowed, and there 
was no precedent wherein that practice had p&vailed. 


1815. 

* in,— • 

TaxiCAnr 

«• 

OABHEtT. 


Gibus C.J. It appears that the prothonotary has 
allowed nothing hero, winch has been, or could be 
allowed 111 any other quarter. If there be a strict and 
rigid rule that nothing shall be allowetl in the costs of a 
witness who is sent for, for the purposes of a cause, un- 
less the writ is sued out before he is sent for, then, 
indeed, the }>rothonotary musk review his taxation. 
AV’e decided the case of Schimmetl v. L/msada^ princi- 
pally oh an apprehension that there was a strict and 
rigid rule in tlie Court of King's Bench, that nothing 
was ever allow eil foi the coming of a witness previously 
to the writ lieirig sued out ; but the prothonotary states 
to us, that he has spoken to the master in tlint Court, 
who docs say, that under such circumstances he should 
Jiavc no difficulty in allowing those costs. We think, 
however, the Defendant may have a rule to ^ew cause, 
because the case «f SchimmeU v« Jjousada seems, as 
now reported, to run counter to our inclination. Upon 
the discussion of the case of Tremain v. Bartett, last 
term, and upon a note which wc received from one of 
the Judges of the Court at that time, we were induced 
to doubt whether the role was otartly that which was 
proceeded on in the case of Schintmell v. Zourada, as 
it is represented in the printed report; and therefore 
thu case should be heard, and time should be token 
for making enquiry into the practice of the Court of 
Kinj^s Bench in such case. 


Rule a»f 
Ou 
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On this day Gibbs C. J. reported tlie practice of the 
Court of King’s Bench to coincide with that which 
the prothonutary had m the present instance adopted* 
and the 

Rule was dischargedt 


Fei. 6. Gretton, Isaac Andrews, Jane Ha- 

ward, and Georgl. IIaward, James Hawaud, 
Edward Ha ward, Avn Ha ward, and Jane 
H AWARD the Younger, Infants, Plaintiffs ; 

AND 

ELiZABErii IIawakd, Glorge Gardner, Wil- 
UAM Hawajid the Younger, Benjamin Pace, 
William Watson, and Robert Langley 
Applevakd, Defendants. 

'^HIS was a case directed for the opinion of the 
Judges of tins Court by Sir WtUiam Grant, M.R. 
the material parts whereof were as follows : 

Searle Hdniai d Ma'wai d, being at the renpcctive times 
of making Ins will, and of his death, seised in fee of 
certain freehold messuages at Charing Cross and in Saisit 
Martin's Utne, Middlesex, mode his jrili, bearing 
the 18th offline' 1747, duly executed to pass freehold 
estates^ in the following terms : » 1 give, devise, and 
udih.iie«like bequeath unto my loving wife Ann Howard, all my 
one^Md in personal estate of what nature or kind soevw, 

defsnlt oF Miue she first payiiij all my just debts and funeral eiqiencea, 
t^iuiTy decease to the heirs of her body, gbare 

me, to be at ond share alike if more than oni^ and in defeult of issue 
to lawfully begotten by m^ to be at her own dis- 
posal;” and he appointed his wife his sole executrix 

of rbe testator 

end hii wife, held, that the w fe took onlf ut eatate for life, with temainder to all 
the djMrta sa teasiMi in common io fee. 

and 


Devise to m j 
wife A. of all 
my real and 
personal estate, 
she first paying 
my just debts 
and Funeral ex- 
pences; and 
after her de- 
cease to the 
hen of her 
body, “ibare 
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and residuary legatee. The testator died in I 77 < 5 | with- 
out having revoked or altered his will, leaving ^in Ua- 
mard his widow, and six children l>y her, him surviving, 
VIZ. Edward Howard his eldest child, Ann Howard the 
younger, afterwards Ann Gardner^ mother of the De- 
lendaiit George Gardner, liis second cliild, the Defend- 
ant Elizabeth Howard his third child, WiUiar^ Hffwai d, 
the father of the inGinc Plaintifts and of the Defendant 
William Howard the younger, his ftiurth child, Franeis 
Howard Ins fifth child, and James Hawat d his sixth 
child. Ann Howard the widow, upon the death of the 
testator, cntcied into possession of his freehold 
by virtue of the said devise thereof to her, and conti- 
nued m tlic receipt of the rents and profits thereof until 
her death. On the 8th of September 1 807 Ann Howard 
the widou, by deed of that date, covenanted to levy a 
fine star conusance dc droit come eeo of tlie premises. And 
such fine was duly levied accordingly us of Tnmtjf term 
47th Geo. 3., and proclamations were duly made there- 
on ; and the fine was, by that df^xl, declared to enure 
to such uses as she the said Ann Howard should by 
deed or will, signed and pubhshed in the presence of 
and attested by three or more credible witnesses, limit 
or appoint, and in default o( and subject to such li- 
mitation or appoivtment, to tlie pse of herself for life, 
sans waste, with remainder to the use of William Ha^ 
waid her son, Elizabeth Heeward her daughter, and 
George Gardner her grandson, as tenants in common, 
in fee. Hiat fine was passed, and the deed to lead the 
uses thereof was executed by the said Ann Howard 
without the knowleilgc or consent of W. Howard the 
son. Ann Howard the widow, after the death of Wm, 
Howard the son, who died in 180;^ by her will, da ffu l 
die 7th of As^iust 1809, signed and published by her in 
die preseilce of and attested by three credible witnesses 
directed, limited, and appointed that the estate devised 

to 


181^. 

Ohrtor 

Vm 

HAWAne. 
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to her hy the will of the testator S. E. Howard should 
thencefortli b'e and remain, and that the indenture and 
fine before stated should enure, as tp one moiety of 
parcel of the premises, to the use of her grandson the 
sold George Gardnet, lus heirs and assigns ; and ns to 
the remaining moiety of that parcel to the use of Ben- 
jamin Page, Wtlltam Watson, and Eabert EangJLey Ap~ 
their heirs and assigns; and as to the residue 
of the premises, to the use of her daughter the Defend- 
ant Elizabeth Howard, her heirs and assigns for ever. 
Ann Howard died on the loth day of February 1810, 
without having revoked or altered her said will, leaving 
the 'De&aaAant Elizabeth Howard her daughter and only 
remaining child, and the Defendant Wtlltam Howard 
the younger, her grandson, and heir at law as well 
to her, as to the said & E. Howard, and the in- 
fant Plaintiffii, who were also her grandchildren by 
her son f^Utam Howard, and the Defendant George 
Gardner, her only other grandchild, her surviving. 
Upon the decease of the said Ann Howard, the said 
FltsdbHk Howard, and George Gardner, and the said 
Robert Langl^ Appleyord, on behalf of himself and the 
said Beitfomin Page and WtUiam Watson, respectively 
entered upon the estate and premises late of the testator 
S. E. Howard, and have ever sinf» received the rents 
and profits thereof claiming to be entitled thereto, or 
to certain parts or proportionB thereof respectively, 
under or by virtue of the will of the said Arm Howard. 
This bill was filed by the Plaiutifls, who were devisees 
of the said WU^tam Howard the son, against the de- 
visees named in the will of the said Ann Howard, and 
against William Howard the younger, the heir at law, 
fawiarin g that under & E, Hdward*a will, she the said 
Ann Howard took only an eatate for life in the devised 
estates, with remainder to the heirs of herAbody os 
tenanta in common, ather in toil, or for life only, es- 

lo* pectant 
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pectant upon her decease end that in eith^ caa^ whe- 
ther the respective interests of her children were to be 
estates tail in their several shares^ or estates £or life 
onlj, still JV. Howard the son, as the heir at law of his 
&ther, the testator & E. Hcnvtirdt must have taken the 
ultimate remainder or reversion in fee in all the shares, 
and consequently must have been absolutely entitled to 
his own one-sixth part or share devised to himf and to 
the shares of such others of the said testator's children 
as died without issue in his lifetime. The Defendants, 
on the contraiy, insisted that the said Atm Howard 
took an estate tail under the testator's, S. E. Haward\ 
will, and a question was made between them whether 
or not the fine levied by her was effectual to bar that 
estate tail ; the infant Defendant JVdham Howard the 
heir at law contendmg that the stud Ajtn Howatd took 
such estate tail by tlic gift of her husband, and was 
therefore incapable of barring it; and tliat by force of 
the stat. I ith Heti, 7. c. 20., the fine levied by her was 
void. The pther Defendant on*thc contrary contended 
that the fine was good, and claimed under the deed 
daring the uses thereof, and under the said AnnHaward’a 
wilL The questions fer the opimon of this Court wer^ 
ist, What estate Ann Howard the widow took uudesr 
the will of S. E. Howard her late husband ? 2d, In 
case she took an 'estate tail in the premises devised to 
her by her husband's will, whether she did by any fine, 
deed, or instrument her such estate? 3d, In case she 
took on estate fer hfi^ or an estate tail, and did not bar 
the some, then what estate each of her children took 
under&E, Hdfpard** will? 

Seqt. fer the Flaintifis, who were the devisees 
under the will of WiUum Howard the son, admitted 
that the charge fer payment of debts which accom- 
panied the devise te the widow Arm Howard would 
Voi. VI. H have 
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have given her a fee limpleb had it not beiai qualified 
tlic succeeding devise “ to the heirs of her bodjt 
share and sliare ahke if more than one;” but by those 
wolds the devise to her whs restricted to a life estate. 
Uhe words ** hears of the body*' might be uscxl eitlier as- 
words of liiiiitotioDi or of purchase; and in the present 
instonccy dicy were used ns wonls of purchase, and the 
terms of tlie"devi8e, “ all niy estate,” vested in the chil- 
dren an estate in lee siinpli. as tenants in common, expect- 
ant on their mother’s decease. Jiatlis v. Gale (r). Ilie 
doctrine tliat heirs of the body might be uords of pur- 
chase, was rccoginzetl by Lord Mardwiike m the case 
of Bagshavi v. Sjitna'i (A), and by the Couil of King’s 
Bench in Doe, on the demist of Jjon^, v. Tjnmttig (c), and 
Doe, on the demise of Strong, v. Goffe (d). Tlie words 
*• share and share alikt^” found in this devise, indicate a 
dear intention that the eldest issue should not take all, 
but that the estate should be equally divided amongst 
all the (hihli< ti. and aic therefore incoiibistunt with an 
cctato tud. Besides the iiuinemns autlioiitics fully con- 
sidered in Doc s.Gi^e, the case Doe, on demise of 
GtUman, v. Elvcij{e), is an authoril; not only that issue 
of the body” might take purchasers, but that the 
words ** his, her, or their heirs, equally to be divided 
if more than onc^” convey an estate in lee to the dul- 
dren as tenants in common. The fintd clause too, 
** and in defanlt of issue lawfully begotten by' me, to be 
at her own disposal,” shew by the strongest infi'reiice, 
that if the wife luid issue by the testator, tlie laud wan 
not to be at her disposuL 


Lens Scijt., on behalf ot tlie Defendants Eltea^h 
Husward, and of Pc^«v fVatson, and jfygdejfordf the. de> 


(a) % Ves. 4S. 

(A) I Fes i4Sk 
(cj aAfirr«ijoo. 


id) si £ast, 669. 

(v) 4Atf/,3i3. 


visees 
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tisees lUKler the will of Am Haaatd{a)y contended that 
Arm Haaxard the widow took by the devise in her hus- 
band's will an estate tail ; that -he had barrel! the re- 
remainder in tall by her fine, and had well appointed 
the premises to those Defendants whom he represented. 
The words “ share and shore alike,’* on which the 
Plaintiffs lely, have in many caises been made to give 
way to a general intent of the testator, and an estate 
tail has been decreed notwithstanding them. Lord 
FAlenhotoii»k C. J. acknowledges die will in the case of 
yjoe V, Gaffe to lie very singular, therefon' it establishes 
no precedent for other coses. In tlio cose of fJor, d. 
Candlei, v. White {b)y a particular intention, though 
clearly expressed, was made to give way to the general 
intent of the tostatoi, and the.worcb, “ heirs of her botly 
lawfully to be begotten tor over, ns tenapts m common, 
and not as joint tenants,” did not prevent the ancestor 
from taking an estate tail. In the c.ise of Doe (e)y on 
demise iff Cock, v. Cooper, LonJ KenyonG, J. obseived, 
that the general intent of the test ilor that all the issue 
of the devisee* should inherit liefbre the estate went over, 
could be fulfilled only by construing the dcsisc to give 
ail estate tail to the first devisee, though thci e svas ex- 
pressly given him only a life estate^ and after his decisase 
to his issue as t^ants in common. Pieisoti v. F/cXms{d) 
is to the same effect. Doe v. Oq^ does nut militate 
against this eonstructioii, for Lord JSllenborotqrh C. J. 
expressly determines die case on the pardcnlar circum- 
stances, giiardihg his judgment by declaring that the de- 
cision Will not break iii upon any of the cases then* citnd. 



Greitom 


Vt 

HawabEs 


(i*) ShifberJt Solicitor Gene- of the other defendants, only 
lal, appeared for the Defendant Zau was heard on that side. 
George Gardfuri whose case and (A) jT.R. 341 . 
queitionbeins identical withthose (c) ssq. 

s Auf, 548- 


H 2 


Secondly, 
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1 8i Secondly, if the widovr Arm Havxtrd flid ti^ an estate 
tail, she had barred it by her fine, notwithstanding the 
^ stat. 1 1 H. 7. c. 30., which apeahs of the cases, where a 
Hawaiib. woman hath any estate in tail to hersd^ or to her use, 
in any hereditaments of the i^eritauoe or purchase of 
her husband, or given to the husband and wife in tail 
by any of the ancestors of the husband, or by any other 
person bdiscd to tlie use of the husband, or of his an- 
cestors. This statute is confirmed by the stat. 32 H. 8* 
c. 3d. 5. 2. II1M act was made for the protection of tlie 
husband; it does not apply to the case where the hus- 
band, after marriage by devise gives an estate to com- 
mence after his own decease ; nor, as a husband could 
not at common law convey any estate directly to his 
wife, could the statute apply to any other than cases ot 
a provision made by the husband before marriage. The 
disposition too, which Uie testator has enabled his widow 
in certain cvenlii to make of this estate, is wholly beside 
tlie purpose of this statute. In the case of jFoster v. 

it was held that a devise by the husband to 
the wife in tail, though within the words, was not 
within the intent of tins statute, the meaning of which 
was, that tlie wife should not prejudice the heirs of tlie 
baron, that the land should not descend to them. 
Hughs y.Ciubb{b) is a similar deasion. Bio.Abr.{c) 
A devise of land by the husband to the wife by his will 
is not pleadable in bar of dower, ibr it is a benevolence^ 
and not a jointure, which note, by all the justices ; and 
6 Ed. 6 . IS cited. Tins decision is recognized by Lord 
Chke{d)f andPyer.(e) 

As to the third question, the counsd for all the De- 
fendants agreed that if the widow todc only alifeestafo, 

(o) Cro.ELi. 8.C. \ Lem. (d) Peram^i eaie 3 4 Co. Jh 
a 6 j. (e) Betwea Demu and STa. 

(A) Com 369. /ibaw, 348. 

(f) Jro Abr^Dewert ig. 


the 
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the chilfiFen of the testator S. JS. Hamard took estates i 8 i;. 

in fee in common. ' 

Gretton 

Blosset Serjt., for the Defendant Wm. HmfaMtrd, the Htw Amv 
heir at law of the testator S. M. Hcewardt and of the 
widow Ann Howard, and of thitw of their sons who 
had died intestate and without issue, being the eldest 
son of their eldest son Wtlham, contcncfcMl first, that 
fer the reason stated by Liens, the uidow took an 
estate tail, and that her fine was inoperative. In 
furtherance of the first of these positions he urged 
that this was an estate in toil special, viz. to the heirs 
of her body begotten by the testator S. Hmoordt 
which materially distinguislicd this case from those 
cited by Lens on the ad point. The distinction taken 
between Doe v. Gqffe and Doe v. Coojfter is the motciial 
distinction which has governed all the cases, viz. tliat 
in tlie case of Doe v. Ga^, the event on which the 
estate is to go over, is not in dcfeult of such Issue, but 
if such issue shall depart this life under 21 years; it is 
quite consistent with this provibioii, that the word 
heirs may mean children, and upon the death of somc^ 
their shares may consistently go to the others. Doe v, 

Lamtng~is entirely consistent with Doe v. G^e. He 
also cited Camden v. Clerke (a). In Doe v. Elvt^, tlie 
question was not, whether the first taker took an estate 
for life or in tad, but whcdier the limitation over was 
a contingent remainder or an esecutory devise, and the 
Court, in awarding the postea to the Flaintifl^ say, it is 
immaterial whether the first taker took for life or in 
tail- As to the ad point, it was apparent that the 
sole intent of the statute was to protect the issue in 
tail of the marriage^ so chat it might not be in the 
power of the wife to prevent the land from descending ' 
to them. 'When the statute first passed, it apphed, in- 

fa) Hobm 49. 

H 3 deed. 
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i8l5« deed, to fewer coses dian now exist, but as the new 
coses arobc^ of estates tail created fay devise of the 
husband, and otherwibe, the statute applied to them. The 
HawABib cose in Jtro. Abr. arose on a question of dower, which 
is governed by another statute, viz. 27 H. 8. c. 10. and 
arose too upon a gi& by a stranger to the husband and 
wife joindy, which, as it was held in (a) Ward v. Wal- 
theaif is not a jointure within the statute 1 1 H. 7. If 
any of the coses cited ore of devises in toil by a husband, 
the distinction is, that they are devises to ilic wife in 
tail general. It cannot be contended that a devise by 
the husband for the benefit of the issue of any future 
husband, is a provision fin llic istiie of his own marriage; 
but in this case the devise is in tail special, which can 
be beneficial to liib own issue only, and to such cases 
the statute applies. There is no ground for the dis- 
tinction token between a devise and any other form of 
conveyance, llie case of Hughs v. Clubb is very 
material for this construction ; for Pt att C. J. determined 
that ** the intent of the statute extends only to coses 
where the husband settles lands on his wife by way of 
jointure, to which the issue between them shall be in- 
heritable,” and the statute takes notice of a sole estate 
in the W'ifc, as well as of a jointure. 

Beitf in rejily, mainly relied on thcyudgmeiit of the 
Court of King’s Bench in Doe v. Gq^. In that case, 
ns in tins, the testator’s main intent was, that his children 
should be provided for, which could be effi.'ctuoted only 
by giving his i^ife on estate for lifi^ not by giving her 
an estate tail, which would enaUe her to alienate 
the property from his children. The principal case 
materially di&ra from those cited fisr the Defendants. 
If there aie children the testator at any time of the 
widow's life, her power of diqootftion over the fee ia 


(a) Cro.Jae, I74> 


gone. 
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gaact die estate vests in the children'in and does 
not remain subject to her oppoiutmeiit in ftyodhr of any 
chiJdreii whom the widow mey have by any other 
husbond. As to'the second point, the words of the 
stat. It M. are large enough to embrace not only 
the modes of conveyance known at tiie time of passing 
that statute, but any which have been subsequendy in- 
vented or created. The words 'of the stattite oliene, 
release or confirm with warranty,” apply to all species 
of olienatKin ; and though alienation by will was not 
then known, yet this is a case within the mischief and 
the sciiuid way of interpicting all statutes, is to expound 
them so as to comprehend all roischieib that are within 
their scope. Hard. 211. ** Things consdtuted dir now 
have ofixiii been construed to be within the meaning of 
former laws,” and he cites several instance^ (0) and the 
Court adjudge accordingly. If therefore the widow took 
an estate tad, her power of barring it was restrained by 
the statute, because the entail was special. The cose 
of Utighs V. CltM, and the ease in Cj 0. El and 1 Lean. 
were both cases of tail general, and decide nothing on 
this case, winch is of an estate ui tail bpccial ex provmone 
vtrt, for whether it be created by devise or otherwise^ 
is iinmatcriul, and that point is never mooted in cither 
of the decided cases, although it must ^vc been suf- 
ficiently obvioifi. • 

Cfo . adv. vult. 

The Court ofterwards sent to the Master of the RoUs 
the following certificate : 

We liavc heard this caso argued by counsel, and 
OFO of opinion, 

, ist^ Tliat Himard the widow todt under the 
will of SerU Edeoard Howard her late husband an 

Co) IS B/w. Jiferi aSB. 6 . 19.; Bre.Par/iaineHt,pl.AO »d 

Kihopaf J[>«ri&am*scac^isA9. P/ow. Com. 467. 

H 4 


*•» 
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V. 
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estate 
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estate fior life only in the devised premises, and con> 
sequently the second question proposed does not arise. 

3d, That each of her six children took under the 
said will a fee simple in remainder c^pcpcctant upon his 
mother’s life estate, m one undivided sixtli part of the 
said premisGSy as tenant in common with the other five 
children." 

. • V. Gibus. 

J. Heath. 

A. Chasibre. 

R. Dallas. 


END or UlLART TERM. 



CA S E S 


ARGUED AND DETERMINED 

IK THK 

Court of COMMON PLEAS, 

AMO 

OTHER COURTS, 

IN 

Easter Term;, 

In the Fifty-fifth Year of the Reign of Geosob IIL 


Ex parte Corpus Christi College. 


AfnI i». 


J^EST Seijt. in the last term moved Fryt an 

attorney, ^ho had been emplojed as the steward 
of CorjMs Christ College, Oxford^ might pay over the 
sum of 260/. of rents which he had received for their 
use, and might deliver over the court-rolls of the manor 
of North Grave, and all muniments and papers, with 
costs. Hie Court, after some hesitation as to their juris- 
diction to order the payment of money, granted a rule 
msi to the whole extent prayed: the rule was drawn 


The Court will 
entertain a 
summary juili- 
dictien over 
one of its oL 
&cers who it 
employed aa 
stewarief a 
mauer,toniake 
him dehver np 
conrt.iiolla 
andmunimenta 
of his cm. 

* flhyee. 

And alto, at it teemi, to c ompe l him to pay oeer rentt nceited. 

Aa attorney hoUuip over nala leiei ted, is mt compelbble to pay intemt on 
them. Stmbhrn 

up 


«!a 
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1815. up in terms which rcqaired that he bhould pay interest 

also on the sums detained. He hod since paid oi'cr 
Ex parte Cor- , . , . ^ 

PDS CiiRisTf the money, but had not paid the costs or interest : 
CoLLKBE. wherefore Best now moved to moke the rule absolute 
as to the residue of the relief prayed. 

Per Ctartam, We cannot make Mr. Frtj pay interest, 
nor, according to modem decisions, is it due to him, 
and the rule ought not to have been drawn up for pay- 
ment of interest: but If he docs not shew cause, he 
must pay the coats. 


April ij. 


Stevens v . Jackson. 


If a dienff ’• 
officer, lia\ing 
anvated a De- 
fendant on 
awam process 
in his own 
house, who ia 
dangerously 
ill, leaves him 
there m the 
custody of a 
follower not 
named in the 
warrant, until 
he is recorer- 
ed, this IS such 
aleg^lii'.tedy, 
thatif anini- 
pruoninent, of 
which this is a 
part, he con- 
tinued for two 
months, it will 
conetitute ao 
actof banh- 
nptey. 


was au action brought by the Pluintill* for the 
purpose of trying the validity of a commission of 
bank] upt which had issued against linn, dated on the 
28th of October, and at the sittings after Hilary tcim 
1815, before Gibbs C. J. at Gmldhally a verdict was 
found for the Defendant, which 

Sfi^^crs^^jlpl^tor-General, now moved to set aside, 
upon the growd tliat the fiuits proved <did not amount 
to on act of banknqitcy, which the Plaintiff was 
supposed to ha\c committed by lying in prison more 
than two momha. The evidence was^ thiit. a warrant 
having iasuedr on mesne process, diiectiog Wtthen and 
WeUemt two sheriff’s officers^ to arrest the Plaintiff 
Wkhm found him in his house dangerously il4 end in- 
capable of bi^g temoved to a place of closer custody ^ 
he left the FlaintilF there under the core of Joaes and 
Bretiotit two ot his followers^ with whom the warrant 
left, and wha Anag that tUM umaHy had die 

It of 



IN THE Fifty-fifth Yeah of GEORGE 111. 


107 


of die Floinliff ’b house, but somediDes tlie PhuntifF's 
own inaid-'icrvaiit liad it : after some noeks, Uic Plain- 
tiff having rccovci*cd, \ia» on the 3d oi Sejilentber re- 
moved, fii-st to a lotsk-up-liousc, mid thence ufterviaida 
to the Flat prison. Sluphetd ubjci,ted, fust, that 
tha s could not delegate the power ofc impi isoninent to 
Jonc^ and BrfUo»i and that therefore, during tlic tune 
the Pluiniiff nns 111 his oun houst^ he \vnsmut*iii pri- 
son ; and that os only 55 days hail elapsed between the 
time of his being conducted to the lock-up-house, and 
the date of the loin mission, tlie coiuiiusbion u’us prema- 
ture. It u.ib not necessary, he said, to contend that 
the I'ln iiiiistaiici's amounted to aii cscupe^ it sufficed if 
the Plaintiff h.ul not been continually ibr two months 
in leg.il custody. In the ease of Benton v. Hutton (a), 
F.yteQ J. takuh the disiinctioii betn ecu the custody of 
a sliuriff'b offieui and ol his follower, tliough he is not 
supported tlierein by cither of the other three Judges. 
There may be cubcs wliere liuinaiuty requires that the 
Dcleiid.uit bliall not be iiisinutly'rcinovctl, but the per- 
son left to detain liiiii, must be legally authorized so to 
do. The wairant to Withers and JVeldon was 110 au- 
tliorily to JoTtes and Btetton. But, at all events, dm mg 
those times when the Plaiiitiirs own servant had the key 
of die house, he was not in legal custody. , 


i-8iy. 

anvBia 


V. 

Jacwcik. 


Ginns C. J- Ouo consequence of thia doctrine would 
be, that if a sheriff’s ufiker, having a prusoner in a lock- 
up-house^ dijould go out ^otd leave the key of his house 
with his own servant, the pruKHim:, though continuiiig 
in the ofheea^s house, would have escaped. 1 cannot 
help tbinkiug this was a legal custody. The wai rout 
VQiild not have authoiiaod Jones and Bretton 


(a) 1 Bum & Pidf. 


to 



io8 

Stevens 

V. 

Jacxboh. 


April ts* 

In every con- 
tract to fui iiish 
manufactured 
goo«l«p how- 
ever low the 
price. It IB an 
implied term 
thar the goods 
ahall be mer- 
chantable. 

A contract to 
funuafa 

with a certam 
latitude aa to 
the priccf aa 
saddles at sa-r- 
« a&i. may be 
described aa a 
contract to 
mah them at a 
ceaaouable 
price. 


CASES IN EASTER TERM 

to arrest tlie Plaintiff; but he being arrested, they were 
sufficiently authorized to detain him. And see wiio it 
IS that 19 Insisting on the want of .mtiionty. The 
infant bankrupt himself, who has beuefiled by tlic offi- 
cer’s humanity I 

Heath ^J. I'licrc is iioUung in the point. The 
Plaintiff w'as carried to prison lu coiivciueut time. Even 
if he had been a prisoner taken in execution, the cir> 
cumstances would not have amounted to an escape. 

The rest of the Court concurring. 

The Rule was refused. 


LAlNjB V, FiDGEON. 

Plaintiff declared that in consideration that he 
would buy of the Dcti'udant divers goodis. to wit^ 
(amongst other artitles,) 46 saddles, at and foi reason- 
able prices, to bo paid by the Plaintiff to the Defend- 
ant ; the Defendant undertook to sc]l and deliver to 
the Plaintiff such quantity of such goods of a good and 
merchantable quality, and to charge fair and reasonable 
prices for the some, luid averred a breach that the goods 
delivered were not of a good and merchantable ^uahty. 
Upon the trial of the cause at Guildhall at the sittings after 
Hilarif term xS.;, before Gtbbs C. J. the evidence waa^ 
that the Defendant having previously sent to the Fiain- 
tiff a sample of tlie saddles that could be furnished at 
the price aftcrmentioned, the Plaintiff gave him an order 
for ** goods for North Ammeut 3 dozen single' flap 

16 saddles* 
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saddles, 24s. a 26s., Ritli cruppers, &c.” It was proved 
that die saddles delivered were of very inferior materi- 
als and workmanship, and useless and unmerchantable^ 
and they did not oorreapond widi the sample. After 
verdict Ibr the FlaintiiT, 

• 

Faujjhan Serjt. now moved to set it aside and have a 
new trial, uiion the ground of a variance between the 
contract averred and the contract proved: for diat. 
first, there was no proof of any contract that the goods 
should be merchantable ; and the price fixcnl being so 
low that a good saddle could not be made fur that 
money, the PluniLiff' was thereby sufficiently apprized 
what species of goods he was to expect, there was no 
warranty in fact, niid the law did not, under these cii- 
cuiiistaiiccs, imply a warranty that the goods were mer- 
chantable. In respect to the piico, he iifgcd that the 
proof was, of a contract to sacll them at a price varying 
from 24«. to 2<S.f., without reference to the question, 
whether that price weie reasonable; and a reasonable 
price might much exceed 26s. The Plaintiff ought to 
have ileclared on a contract to furiuah them at 245. 
or 26s. 

TJie Court held, that us to the fiist objection, al- 
though thcic was* no express coiitiacl that the article 
should be merchantable, it lesultcd fiom the whole 
transaction that tlie article was to be merchantable ■ tlie 
Defendant might have rejected tlie older, butha\ing 
accepted it, he ought to funnsh a meichontable article. 

It was objected to the form of the declaration, that 
It averred a rantract to sell at a reasonable price, 
bu); that the evidence proved a contract to sell at a 
stated price. Looking at the order, the Court thought 
it was not a contract to sell at a stated sum, but at a 

price 




cAsfis i» Easter term 


tio 


1815- 

Laikc 

V. 


(irice ilcar about those sums ; and that it might well 
dt-^cnlicd as a reasonable pnee; and tiny 

Refused to grant a Ru 1 p< 


^fri/ IS’ 


tf an insurance 
ttroker debit 
the under- 
wnlur with a 
loss, and take 
his acceptance 
lor tlic lialuiiLC 
of account be- 
tween broker 
and under- 
writer, pay- 
able at a later 
date than the 
tune when the 
loss « oulti be 
pavabk in 
cadi, the aa- 
•ured may 
maintain an 
action against 
the broker for 
money had and 
received 

Thi ugh the 
Bcreptu ICC was 
dUboiiourcd, 
and the bicker 
tiever rcicived 
any money. 


WlI.M^^oN and Others, Assignees of Gw’Ynne, 
a Bankrupt, v. Clay and Otheis. 

W.1S sill .itrioii tor money iiod siiul received. 

Upon the tii.il ol the rniise, at Ciiuldhallf ut the 
sitting*, siftci hldaty term 1815, before C. ,T., it 

.i])peaic(l tliat the l)efi.‘iul.inLs store insiirsmcc brokers, 
siiul h.id e/feclt'd loi Gs who li.ul siiiec bcLOinc a 

bsiiiki upt, a pohry on the ship Harnett srhith Aguilar^ 
an iiiitleriviitoi, hud suhstribotl lor 500^, and had 
.ailjiihli'd u total Joss thereon; he lintl not ])nirl tlic 
niuMCj to the Ueleti(L|iils, and his name, though struck 
off the policy, still iciiiaincd on tlic adjustment; but in 
an acrounl which was cm rent between him and the 
dofciidants, tlic defendants htid dcbitetl him with the 
amount of tins loss, and had witli know- 

ledge diiiw 11 a bill on him at three iiiuiiths' date, payable 
to their otvn order, ^fbr 41 pA is., being the general 
bidance iluc to (hem u|)oii their own account with him, 
in Avhidi .accoimt this debit of 500/. was included. 
Tlic iMial ]}Ciiod foi psyincnt of a loss on a jxillcy is 
one month offer adjustment. Agmlat having *becomr 
a bankrupt, tins bill w'as not paid ; and the Defendants 
prosed the then balance of tbeii account^ 308/. 3s., under 
Ins roiiiinishinii, and received a dividend thereon which 
they' paid over to the Plaintiff^ who now brought tliis 
action fur tlic residue, The juiy found a vcidict fiir 
the PljintifT's, which 
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Bea Scrjt. now moved to set aaide, insntiog, first) 1B15. 
tliat as tlie dcfcadontB had Dev» reoNved tlio money 
from Agtulat, they were not Imble for it to the Hsaiired* ^ 
but he, whose nante stiH continued on the policy) or Clat. 

rather 011 the adjiistiuent, was the pomoii liable; 

^Secondly, that as tliu Defiaidante hod obtamctl an ac- 
ceptance only, and not money, the action for money 
had and received could not be sustained. • • 

77 /e CouU held, that inasmuch os theie was a loss set- 
tled with the uiidcrwiitcr, and a bill of exchange ut 
three luniiths’ date aciepU'd ioi the balance, ut a time 
when the aMUietl was entitled to iinmedioto payment, 
winch W.U) at a month, the Defendants thereby tictl up 
CliMM/ittif's hands, which they had no right to do. It 
wai Sind they took the bill for tjhojpin^s benefit, but if 
so, they should have trnii&fenod the bill to lam. Thu 
last objection was disfiosed of in the case of AvdtfM v. 

Robinson (a), cited ut the ti lal. 

* Rule refused. 

(rt) 3 Camp 199^ 


Rogers v, Daj^imore. * 


j1/ril s6. 


F. this cause the I^laintiff had sued out Ins w/rit Ibr *I*hL Ootirt 11 
the purpose of having a cause in court on w'hicli to 
ground an order of references and a judge a order to re- ting aude m 
fei having been obtained, the arbitrator in Au^pist 1814 award founded 
made his award for 41IL in liivor of the Plaintilt He 

Court in an 

action pending, where there has been a plain mistake of the arbitrator, although 
the applicatkm be not made la the term next after the making of tliL award. 

But in ordinary cases the}' will look to the limitation cf iinic given by the staf 
9 & JIT, cmlg, as a rule to guide their discretion as to the i nir of review- 
ing aw'uds. • 


aitet- 
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1815. afterwarda discovered that he had made a numerkal 
' mistake^ and that the sum he ought to have awarded 
^ waa and he apprized the parties letter of 
Daixmoai; this mistake and requested the Defendant to reiitify it ; 

upon whose refiisal Lens Seijeant was In last Msehad- 
mas term instructed to move to set aside the award, 
but the order of reference not having then beCh made 
a rule of Oiurt, he deferred the motion ; that rule hav- 
ing been afterwards gotten, he obtuned in Hilary term 
last A rule for ^ting aside the award upon this pal- 
pable mistake of the arbitrator. 


BeU Serjt., in shewing cause against this rule, took 
a preliminary olgection, that the application was too 
late, for that it ought to have been made in the term 
next following after the making of the award. The 
cose of Executor f v. Jerootse (a), where the Court 

of King’s Bench set aside an award made on an order 
of reference at nia prtus^ upon on application in the 
second term, is but a loose case^ but at all events it 
extends only to orders of reference made at mn prntSf 
and not to other urden of the Judges. The preamble 
of die statute 9 & 10 ^ 3. e. 15. extends to all refer- 
ences mode under any rule of Court ; and the jurisdic- 
tion which the Court has to set aside awards, is given by 
that act, and is confined to the period of time therein 
limited. If the Court does not derive its jurisdiction 
from that statute^ it has no jurisdiction over the subject ; 
fer, before that act, the only remedy for any person ag- 
grieved by an award was to file a bill in equity, and if 
there be any cases not within the statute^ that is still the 
only remedy. It has invariably been considered that 
the time for setting aside awards is thus limited, and 
that oil these cases were within the statute; Zaelkay 
V. Shepherd (b ) ; and if within the statute the Plaintiff 
is too late. 

fa) tEojtpsCt, (i) t Term Reft ytu 

Lens, 
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i-enSf in support of his rule, urged lliat the practice 1815. 
had not been iinariabli^ lor the latest ense gave .1 
longer timcw vas luapplicablc, lor 

the question ihcjc nas, nlictlier the operation of the DAX.LUfOii& 
statute nns not confined to cases of coiruption and 
undue inflaence, and it luates t{^c presi'nt question 
untouched. There u ns uu pretence to say that belbi c 
the statute, the relief against awards, wiv ccvihucd to 
suit in equity. Tins act defines m what pnilicular 
cases awards made b\ virtue of Uiat statute only sliall 
Lie set usale, but it sa^vs nolhuig ol utlier cases. It is 
confined to eases of corruption ; and all the power of 
the Court to set aside awards upon any other ground, 
is derived from another souicc. The Court may 
refer to the statute, ns a rule to guide llicir discretion 
in the time of setting aside nwaids winch aie not within 
the act, but they will not adopt it as a positive lulo. 

Ill tins case there is no inconvenience in enlarging tJic 
time, for tlie rule of Court was not oblniiied till Jong 
after the award was made, aqd the PlaintiH^ who .is 
}et has levied nothing, lnakc^a tliis application m his 
own delay. Andason v. Coxetcr (a) is Ueated ton 
lightly, in saying it is not law. It Is not decided in 
Sytige V. Jervoise that references under rules of 7111,1 
prtTts arc the only cases not comprehended w itliin the 
statute; but only that they are one cxcqitiuii, .iny 
other order of a judge stands on tlie same Ibiiiidatjoii 
as an order of reference at tasi ptiiis. No order ot .1 
judge, unless made a rule of Court, is a ground of 
attachment. It is an inaccurate expression to say that 
an award is made under a judge’s order, for in fact it is 
to the subsequent rule of Court, that it owes all it*, 
authority. In DtAmis v. Medfyeott ($}, it was urgcxl 
that ** the submission being by bond, per statute v .S 
10 W. 3. no objection to the award can be made aftri 


(n) I Sir. 301. 

VOL. VI. 


(i) JSamfj, 


1 
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it4 


tlie Jint term; evidently pointing to tlie distinction» 
that if it had been a gubmismon in an action, the motion 
could have been entertained. And the Court there 
Daiximoue. decide consonantly to the effect which ivould be obtained 
by the distinction contended for. 



Gibb’s C. J. delivered the opinion of the Court. 

^lie Couft by no means intend to hold out to parties 
that applications to set aside awards founded on refer- 
ences which arc not made by bond, will be received at 
any time whatsoever; on the contrary, we think, that in 
most cases the Court would regulate the exercise of its 
discretion by the same rule which is prescribed by the 
ttat. fV, Sl M. with respect to cases th.it come under 
that act; but we do not think that this .ind similar 
cases arc within the act: \\c think it doc* not apply to 
awards made 'under the authority of a iiile of court 
made in an action pending. For those awards under 
orders of nisi j/rius, or of a judge at chambers, derive 
their authority only from the rule of court which is 
afterwards made, and therefore they are awards under 
rules of court. It has been urged for the Defendant^ 
that the Court has no jurisdiction to set aside awards, 
except under the statute, and that if the Plaintiff applies 
under the statpte, he is out of time. We thmk otherwise, 
and that the rule of cottrt whicli gives supeiintendance 
to the arbitrator, gives also to the Court a superintend- 
ance over that award, and fthat the Court have that 
authority in the present case. The question then is, 
whether in our discretion we shall interpose in the 
present instanc'', this being a case in wliich it would be 
too late to apply, if tlie relief depended on the statute of 
W. 4 * Tlie merits ore clear. The arbitrator him- 
self says he made a niUtokc^ and should have given 6jI. 
instead of 41/. The counsel for the Plaintiff was in- 
structed to more sooner, but from some furcmnstaiic^ 

16 he 
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he did not. Wc think tlierefore this is a case in which 18151 
tke Court ought to interpose^ and consequently the rule 
must be made absolute, cither tn set aside the award, or | 
what would be better, to send bark the case to the some DuniHOl fc 
arbitrator, or to amend die award by altering it to 61 2, 

We act on the authority of the ^case in the King^l 
Bench, supported by that case in Strange on whidi the 
authority of the former is founded, and ife abo think 
that the case in Barnes is an authority to the same 
effect. 


Best consented to make the rule absolute to amend 
the award, liy increasing the sum awarded firom 41A to 
6 \l. without iiiither expence. 

Rule absolute. 


Smith v. Fatten. 


April 19. 


'T^HE FlwntiiF*s attorney had addressed a letter to the Where s De- 
Defendant by the name of Joseph Patten, which 
the DcfeDjdant answered^ promising payment of tlie dobt^ na^mci omits to 


and not complaining of any misnomer:* tlic FiaintitF 

, ^ * nicnt, and suf. 

sued him by the same nam^ and served him with :i fen thePlauir 

notice of declaration, entered on appearance for him, ^ proceed 

signed interlocutory judgment, and executed a writ of 

enquiry, the Defendant dining these proceedings re- ver has ap- 

maimng wholly passive^ and having done 110 other act 

to countenance than. this Court will 

not intertbre 
to set aside the 


Best Se^t. hod on a former day in this term obtained procndiiigs. 
a rule msi to set aside all these proceedings on the 
ground that they were a nullity, tlie Defendant’s real 


I 2 


name 
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i 8 i 5 < name being ./o/m and netJosepA; he cited Greendadt 
V. I*rotken». (a) 

Smith 

V 

PaTTOff. Vaughan Serjt. now shewed cause bgainst tins rule* 
relying on the fact that the Defendant had misled the 
PlaintifF by not nothang the nubnoiiier in tlie letter ad- 
dressed to him. 

■ ft 

Best, 111 support of bis rule, relied on Cole v. Hind- 
son (b), distinguishing between a mere irregulai ity in pro- 
ccssf which would not make a sheriff' who cvecuted it a 
trespasser, and a process totally void, as he contended 
this was, and that therciorc laches was m this case 
no waver. 

TAe Court did not adopt the argument that the De- 
fendant by not noticmg the misnomer liod misled the 
PlaiiiLif!^ but tlicy decided on tlie ground that the De- 
fendant might have pleaded tlie misnomer m abatement, 
.'ind that not having^availcd hunsclf of that opjiortunity, 
he could not now come to set aside the piocccdings. It 
would be of the worst consequence, if d^endants should 
be pcmiittcd, instead of plcachng in abatement, to he by 
and increase cxpences, and thou to move to set aside 
die pi occedings ; they therefore refused to interfere, and 

"Discharged the rule with costs. 
{ti) 7 Ni it’ fifp. IT?. W 6 t'erm Kept 
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1815. 


(IN THE EXCIIEQLER-CHAMBER.) 


Mitchkll t'. Mi^iken. 


^n/ 19. 


^^ASELEF. moved fbi' interest on the^aflij^mance in 
eiTor of a jadgiiieiit, ^vhieli the Plaintiff liad ob- 
tained in an ai taon brought to recover the produce ot 
block, i\hic]i the Detendatit, holding the Plaintiff’b 
power of attorney enabling him to sell, had sold out 
without orders, and had applied the produce to his own 
use. He had for many ^ cars regularly paid the amount 
of the dividends to tlic Plaintifl^ but iit length, upon Lis 
failing so to do, the fraud was discovered. The jury 
had in then verdict taken the accoujit betwreen the 
parties up to tlie time of the tnal, including therein the 
amouut of those dividends winch the Defendant had 
i.iiicd to pay under those circumstances Gaselec prayed 
■hat the judgement might carry interest on such part 
'if the sum as did not consist of the dividends which 
were In arrear. 


The Court 
gave intcTPtt 
on afTinnance 
in error of a 
judgment for 
the proceeds of 
Block fraudu- 
lent!/ sold out 
b/ one holding 
a power of at- 
torney to sell. 


Gibbs C. J. Id recent case., in the King's Bench, 
where there has not been a sti^ulntcii tunc for payment 
of money, niid whore a Defendant is bound to repay 
money merely bccauwi he has received it, that Coiut 
has not given inicrcst. Ntwcrtheless I remember a 
case tiled at Exeter before Lord KenifOti C. J., in winch 
a person riding into the A'cii/A of Devonshtie lost his 
saddle-bugs with three hundred guineas in them, and 
he w'lio found the money used it in trade, and alter 
twenty years ventured to boost of it, and upon tiint 
boast he who lost it founded his action for money had 
and leccivcd, and interest, and die jury, under 1.01(1 
Ken 7 jon\ direction, gave interest tor the twenty yeai's,and 

I 3 the 
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iBif* 

Mixchhx 

v> 

MonKEtr. 


jifril 19* 

The tnding 
contract ot an 
infant u nat 
vmdy but he 
nuy enforce it 
at be election. 


the case never was questioned i but subsequent decisions 
have restrained this generality. We may presume 
that in the present instance the jiiiy gave interest, re- 
ducing it by the deduction of such dividends as the 
Plaintiff has received. This is not hke the common 
cas^ but we think it may be done. 

The rmt ot the Court concurred in granting die 

Rule absolute. 


(IN THE EXCHEQUER.CHAMBER.) 

Bbuce V. Warwick. In Error. 

s 

was a writ of error brought to reverse a judg- 
ment of the Court of King's Bench, which was pro- 
nounced for the Plaintiff below iqion a declaration in 
assurymtt whidi stated that the Plaintiff below, an in- 
fiuit, by his next friend complained of the Defendant 
below for the non-perfonnnncc of a contract fur the sale 
to the Plaintiff below of the potatoes growmg on three 
acres and b half of ground, and aiter part performance 
by the Defendant below, he averred on icierruption, 
wherry the Plaintiff below was not only put to great 
trouble and expeuce in and about the diggmg up of the 
part of the potatoes so dug up by him, but also therein 
be, the Plaintiff below, lost and was deprived of all the 
profits, benefit, and advantage which might and would 
otherwise have arisen and accrued to him frimi the 
performance of the said promise and nadertaking of 
the Defendant below. The Plaintiff in error assigned 
Jar error, that it appeared by the beginning of the de- 
daration, that the Plaintiff below was on infent undo: 
the age of twenty-one yeare, and by the severri counts 

of 
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o€ tlic declaration, that the contracts whereupon the 
Plaintift' below hud declared, were trading cuntructii, 
into which an infant waa not perouttctl by the Uw of 
the l.uid to entei^ or to aue any one loi the breocli 
tliereof. 


i 8 i 5> 

Baixv 


V. 

Warwick 


A. Moore^ foe the Plaintiff in error, contcndcil that 
It uppc.ired by the record ihat tliw was a*tiading 
contract, m which the Planuitlj being an infant, could 
not by luw Giignge for an miaul could not by law 
be u trader, it not being for hia benefit tlnil ho 
should engage in the rusks of trade. No uuthoriiy 
could be found, that an infuiiL was competent to en- 
gage in trade, though he admiftod that upon the dis- 
cu!)i>ion ol tliM case, the Court below had held that 
he was Lunipctcnt so to do. *(a) S*jdt'botham. 

Lord Hmitaick held tliat nil nilaiit liquid not be a 
bankrupt, and decrceil a coniniibsiou ogiiiiist Inin to be 
fauperseded; u|Jon the ground, as it may be presunxeth 
that he was incapable of being *a trader. (/>) Ex parte 
Mondcy Lord Eldon^ Cliuiiculloi, seems to have doubted 
whether a trading during infancy was sufficient to main- 
tain a coiniiubsion, and he dw'Llls much on the tradings 
though far less in degree, which took place after the bank- 
rupt was of full age. WiywaU v. Cfumpion^{c). Lee C. J. 
held that goods sent to an infaift who hod set up a shop 
in the country, could not be recovered for. For the 
law will not suffer him to trade, which may be Ins un- 
doing. If no persons can enforce trading contracts 
against him, and he can enforce his ti'ading contracts 
against those witli whom he deals, the consequences 
would be, tlqit he might obtoiu goods on credit to any 
extent^ and plead miancy os a defence to paying for 
those goods, and at the same time may sell those same 
goods to others, and enforce payment for them, or may 


(a) I Atk 146, (A) 14 60s. (f) ■ Str. J0S3. 

I 4 
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contract to scU them to others, and refuse with impunity 
to complete liis contract. Littleton (a) says, if any 
within the age ot 2i years be bayhfc or receiver to any 
man, &c., all serve tor nothing and may be avoided; 
and Lord Coke {b) remarks thereon. One under the age 
of ‘Zi years shall not be charged in any such account. 
And in another place (c) he says, an infant or minor is 
not capable of an olDcc of stewardship of the court of a 
manor cither in possession or reversion. If his infancy 
would be no bar to bis maintaining an action against a 
lord who had contracted to sell him a stewardship and 
lefiised, for not fulfilling his contract, the juilgiiicnt 
would award him a compensation for the loss of that, 
which, if he had obtained, he would'bc incompetent to 
perform. , 

Leexes, was stopped by the Court. 

Gibbs C. L The opurt are all of opinion that the 
judgment of tlie Court of King's Bench is perfectly 
right. It has been urged tor the Plaintiff in error, that 
it is incumbent on the Defendant in error to show that 
an infant can enter into a traduig contract. The 
general law is that the contract of an in&nt may be 
avoided or not, at his own option. As to tlic case put, 
the infant could maintain no such action ; for he cannot 
pcrlorni the duties of a steward, and the law would not 
•compel tlic lord to moke an unavailing appointment. 
If he had paid money fur such an appointment, we 
doubt not that he might recover it back. On the 
whole we arc of opinion, that this is in the some case 
as other contracts made by an infant, which he may 
cither avoid or enforce at his pleasure. 

Judgment offinned. 


i8ij^ 


Bruce 

Vm 

Warwick. 


(a) S. W9. 


il>)Co,litt.xja.at (e) Cothittijtit 
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Davison apd three Others v. Savage. *9 

HE declaration stated, that James SSavage was at- In pleading, it 

tachcti to answer lour persons named, of a plea of “1*^. 

trespass-, and tliat thereupon the said Plaintiffs, by after the par- 

A. tr. then iitiorney, complain, for that tlTc smd De- 

• • 1 oil, named, to 

fciidant, &.O. and throughout the residue of the dedar- dewnbe tliem 

atioii, the Plaintiff and Defondant were no otherwise bytheterma 
desLiihed than by the phrase, ** die said Plaintiffs,” and 

uid “ the said Defondant.” The Defendant demurred *< the nid De- 
sjiccinlli, niid assigned, amongst other causes, that fondant, 
die Plnintifls luid not in their declaration stated or 
allegetl that the said Jame^ qpmmitted the trespasses, 
but only that the said Defendant committed the same. 

Without slating that tiie said James is the person therein 
meant by the said words the said Defendant,” or in 
any part of the said dcclaration^calling^ or in any milli- 
ner describing the said James as being a Defendaiil- 
Thc Plaintiff joincil in demurrer, 

Ijens Serjt., in support of die demurrer, urged thui 
upon every occurrence of the parties on the recorc* 
tbi^ ought to be described by their names, not by the 
terms Phuniiffs and Defendant, It was better to ad- 
here to the usual form in dedaiing. 

77 ie Cmart intimated a decided opinion that the word'- 

Plaintiffs” and ** Defendant” in the record were a 
sufficient description. Gihbs C. J. said, that in a case 
of Heaton v. AJidcwn and OMeir, in which there were 
26 Defendants, he hud, while at the bar about 27 ycai- 
since, m drawing the pleadings, adopted a like de- 
scription, naming the ffr't Defendant, and adding tfie 

words 
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words ** and the said oilier Defendant^” and the 
propriety of it was not even then questioned; and 
Chmnbre J. hdd, that the present description was sulfi- 
9ATAG& cicntly clear. Upon the other objections to the de- 
claration the Court oSered BeA Serjt.j who was of 
counsel for the Phuntiffi^ leave to amend, which he 
accepted. 


Jtprii SI. 


Wynn v. Bellman, Clerk. 


APIuntifT 
who defers 
proceeding, in 
order to await 
the deciMon of 
the Court on 
a einiilar ques- 
tion in another 
cause, will not 
he relieved on 
that ground 
sgaiiut a rule 
for judgment 
aa in case of a 
nonsuit, unless 
he makes it 
appear to the 
&iirt, in VI hat 
cause the ques- 
tion viill arise, 
and what the 
point IS to be 
decided 


J N this action, which was brought to recover penalties 
for non-rcsidenM on the Defendant's benefice^ 
Bkutet Seijt. had obtainfd a rule nisi for judgment as 
m case of a nonsuit, against which CajAaj Serjt. now 
attempted to shew ceiis^ u|ion an affidavit thnt the rea- 
son why the Plaintiff had not proceeded with greater 
diligence in this action, was, because he bud another 
action now pending^ wherein the same point woald oc- 
cur for the decision of the Court, that would arise in 
this case ; and to avoid exjicnce, he had deterred pro- 
ccedmg, intendmg to abide in this case by the decision 
in the other : but his affidavit did not name the other 
causey nor state what the point was. 

Bloisett in support (ff his rule, urged that sufficient 
information was not laid before the Court, to indnee 
them to jirolong the causeu 


% 

The Court h.ld, that they ought to be apprised 
what was the cause pending and what was the point 
intended to be raised, for they might form respecting 
it a very di&rrait judgment from that of the Flaintifll 

Rule absolute. 
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Snqw V. Townsend. 


Afrit 94 . 


'^HE Plaintiff had. been diacluirged out of priaon 
under the insolvent act) anti hafl under that act 
assigned to the person who sued him all his property. 
Many persons were indebted to him before his Angiv> 
meiit) and his assignee refusing to sue themt he bad 
commenced the present action against one of bis 
creditors. 

Ulosiel Serjt. moved that either the proceedings 
might be staid, upon the ground that the right of suit 
was now vested in the Plaintiil's assignee only; or also 
that at least the Plaintiff might ^ve security for 
costs, which lie claimed on the authori^'of v. 

jyard. (fl) 


The Court 
will not pr^ 


Imi atugned 
hii prop ei t y 
under » » 
■olvent act 
from ■HHig' for 
a debt due te 
him before bis 
aisignment, 
the awigiiee 
Rfuung to 
■ue. 

Nor will the 
Court cempol 
the Plaintiff to 
give seciiriiy 
for costs 


I*er Cut tarn. Kilher the Plsuhtiff can maintain an 
action for tins debt, or lie cannot. If he can, there is 
no reason why the Court should interfere to prevent 
him from so doing . if lie cannot, it will be matter of 
defence. As to security for costs, the cose cited has 
been much questioned, mid besides, it materially di&rs 
from this. There the Plaintiff wdh suing fur the benefit 
of hib assigneos, who ought not to be permitted, if ud« 
auccessiul, to shelter themselvea from costs behind the 
bankrupt’s poverty; here the Plaintiff sues, because the 
assignee will not sue. 

Rulerafiisfld. 


(a) 7 TermA^. S96. 
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181;. 


Jlpril %$• 


Browne v. Rose. 


The mcmoiial 
of aji annuity 
iftated the 
namea of two 
witnesses as 
altcating the 
execution of 
an annuity', 
decdj who also 
attested the 
execution of a 
warrant of at- 
torney for fur- 
thc^sccunni' 
the annuity, 
blit that fact 
was not no* 
ticid in the 
memorial 
Held tliat tlir 
names of all 
the witnesses 
were sulhcient- 
ly stated. 

A memorial 
of an annuity- 
deed stated the 
contract, and 
payment of 
the price, and 
that for the 
considerations 
aforesaid, and 
for fur her and 
bette -I'unng 
the annuity, 
the grantor 
demised to 


replevin, the Defendant makes coginzanee ; and 
because the Plaintiil; for a quarter of a year ending 
on 25tli December 1813, and fiom thence until and at 
the time Nil hen, Ac., held the place in which, &c., as 
tcnnnt to Sir J. T. Wheatc^ Bart, tinder 8oo/. a year 
rent, payable cjtiurtcriy, for 200/. for a quarter’s rent, 
due on 25th Dtcember^ he acknowledges the taking. 
I'lic P].iintifl' pleads in bar, in substance as follows first, 
that li. IVatis Clerk, was rector ol the rectories and parish 
chill chc*i ol C. and B , and being seised in his demesne as 
of freehold in right of iliose lectunes in the set oral places 
111 'which, Ac. on 26th ymemba 1812, by indenture de- 
mised them to the PJaintifT tor the term of la jears, if 
ffW/i sliould SCI Jong Jive and continue rc'ctor that he 
entered and was possessed; and that the demise 111 that 
indenture mentioned ‘and tljc demise in the cognizance 
mentioned w ere the same that aitern ards, on 1 oth June 
181 3, by indenture betwc'cii C. JTffi"'*, 1., C. y, A. Uu^i- 
phrteSf 2., and SirJ. T. IVhtatc^i, it wr.'is expressed th.tt 
Walls granted to llumphnes for tlie natural life of WatUy 
one annuity of 8oof. payable as therein mentioned; and it 
was therein lurthcr I'xprcssc'd, that for the better and 
more cfTcctually securing the payment of that annuity. 
Walls thereby granted, bargained, sold, demised, and 
confimied unto Sir . 1 . T. Wheatey amongst others, the 
several places in which. Sec., for the term of 99 years from 
the date ofthat indcntiu'e, upon the trusts, and to and for 


J. r, W. upon 

the tniabi in the indenture cxpreised Held that it suflicieiitly appeared for 'whom 
J T IV was a trustee. 

The memorial of an annuity needs not to state the names of the attomies to whom 
a warrant to confess judgment is given. 

If a memorial of an annuity be defective in stating one of several sccnrities, 
semblt that the particular instrument only is void, and not the other assurances. 


tllC 
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the uses, intents, and purposes, therein expressed .uid 1815. 
declared. And that for the better scciiiuifr tliat annuity, 

IVatts then and there executed a pertain wairniit ol at- 
torney, n IiilIi n as executed in the pn-sence of and attested Rosa 
by one A, B. and one J. O. And tlut no iiiuinurinl of 
that indenture and wan ant ol altotney was iiirollcd in 
Clianceis within 20 days of the execution ihurcofi CX' 

* 4 • 

tepl a rertiiiii memorial, the tcrioi whereof the ifiiii set 
luitii, and of which the material paits wcic ns follow 
A memorial, &c of in indenture bearing date ioth.y/iMC 
I 1 3, made lietwecn B. t , f Al A. IJumphties 2., 

and the Rc\. Sir J T JVkialL i., (desciibing them by 
their additions,] reciting Miat J la'iip/tna hud iigreed 
With IVatff for the purcJiasc of one mnulty of 800/. to 
lie secured upon the rectorie*: ui C. uiul B. and llii> 
iMOssuages, 8 lC then unto lx longing, and to befiiitliei 
sfcurcti in the manner tliereinaitoi inenl'onod, and to 
hr payable to Ilitmp/n tt’i,. Ins cxemtuis, &i* dniiiigtli* 

'i.'t of fVo/iSt till* lln. costs of pio- 

'iiiiig the nione^ on tli a «cur>M. and ol piepuring 
Ih securities, and ol filine; .1 iriinoiui! thereof in Clinit- 
' y sliould be liorne lo and lliat HumpJtrirs 111 

parbuance ol that ngrccnieni had in poison paid 5200/. 
o fVaUs in person, in bank-notes, it was that inden- 
ture writncniKed, that in pursuance and peidbrmancc ol 
that agreement on the p&it oi if'fa/A, and in consider- 
ation ol 5200/. so paiil hy Ihanphries to fVatts, JVath 
granted, &c. to Humphries^ his executors, &c. for the 
natural liib of Watts, one annuity of 80c/. to be charged 
and chargeable upon the rectories of C. and B, and the 
glebe, &c. thereunto rc'-pcctivcly belonging, to hold 
the same annuity of 800/. from tliencclorth duiing the 
natural life of IVatts, payable quartet ly, at the times 
and with the usual powers and authorities for re- 
covering and receiving the same, therein mentionecl- 
And that it was by that indenture further witnessed, 

that 
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Browmb 

Ron. 


that for the oonaideradons afereaaid, and *for the 
better and more effisctuoliy securing the payment of 
that annuity to Hsumphries^ his executors, &c. during 
the natural life of as also 'jU consideration of 

ten shillings paid to PKii/s by Sir ■/. T. Wheate^ Watts, 
with the consent and approbation and by the directum 
of Humphries, did grant, bargain, sell, demise^ and con- 
firm, Anttf Sir J. T. W/teaie, all that and those the rec- 
tory ol the parish church of C. and the rectory of the 
parish church of and the glebe, &c., to hold the 
same to Sir J. T. Wlteate for the term of 99 years from 
the day of the date of that iudenture, upon the trusts 
and to and for the uses, intents, and purposes therein 
expressed and declared. And also of a warrant of attor- 
ney bearing even date witli the said indenture, whereby 
Watts authorized certain attornics of K. B. therein 
named to confess and enter up judgment in that Court, 
in the penal sum of 10,400/. as a collateral security for 
the payment of the annuity : and that it was by that in- 
denture agreed and covenanted that Watts might jnir- 
chasc the annuity for 5200/., and all arrears, on three 
months’ notice; and that on payment I hereof^ the in- 
denture, rent charge, .iiid annuity slioiild be given np 
to be cancelled, which iiidcnture, as to the execution 
thereof, is witnessed by A. B. of, &c and A. G. of, &c. ; 
and a memorial there/lt is heicby lecjuircd 10 be regis- 
tered pursuant to tlic act. JS. IVatts. liirollcd. See, 
xSthiAoie itii3« Which memorial does not nor did 
contain the names of the witnesses to the warrant of 
attorney. And that the Plaintiff did not at the said 
several times when. Sic. or at any other time, hold the 
several places in winch, &c. ns tenant thereof to Sir Ji 
T. Wheatc, otherwise tlian as in the plea is above stated. 
The Plaintiff, adly, pleaded, as before, the seisin of 
Watts, hiB demise to £. Watts, the Plaintiff the inden- 
ture of lotlit/ans 1813, and the demise to Sir J. T. 

Wheats 
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therein contained, upon the trusts and to and 1815. 
for the endi^ intents, and purposes in that indenture 
expressed, and the warrant ot attorney executed in the ^ 
presence ut and attested by A. S. and J. G,, and averred Rosb 
tliat- no nieinoDal of the ia<.tmcnti 4 iued niileiiturc and 
warrant ot attorney, conlaiiiiiig tlic inuneHol all the wit- 
nesses to llie exceiitioii thereof, was inrolled in C'hnncery 
within 20 days of the execution thereof according to 
the statute 1 7 Creo. 3., and that the Plaintiff did not hold 
the places in which, Slc. as tcnniit tlicrcfif to Sir,^ 7 *. 

Whfaitt otherwise than as m that jilea was stated. 

The Delenduiit deniurrctl geneially to the first plea 
in bar; and to the tfC'Cond ple.i lie teplied, th.it .1 iiieino- 
iiul of the said iiidcntuic ami w.'iirant of attorney in lliiit 
])le» inenluiiKHl, coiitaiiiing the iiauics of all the witnesses 
to the execution theivof, was* inrolleil in ('lianeery 
within iwoi Ly flays of the oxi.tiitioii llierctlf, accoiding 
to the dneclion of the .icl, which nienionnl he set out, 
bciug the siiinc ineiiion.il st.iCed liy the Plaintiff 111 his 
first plea in bai, us by the iiieeiori.it 1 eni.iiiiiiig duly 
iniolled in I lie High CoiirL of Chanceiw, more fully 
nppcorc'd, .uul tlic Phiinlilf aveiretl that tiie mcmori.'il 
did duly conl.iui tiie day of Uie inonlli, .nTid the year 
when the iniiiiiliire and warrant of .attoiney 111 the last 
plea in bai mentioned, bore date*, and the inuiics of all 
the parties, and loi whom any vf llicni were trustees, 
and of all the tritncsscs, .ind did truly set f«;rth the 
annual sum 01 sums to be jitiid, and the iiiinic nf the 
person and ]iei sons for whose life nr Ii\e^ (he aiimuty 
was grunted, and the consiileiations of gi anting tlic 
same, in inannci .ind form as ni .* ‘d by the statute was 
required, as by the inrolmcnt of the mcinonal remain 
ing of record appeared ; and tins he the I'liiintifT was 
ready to s'enfy by the iccord, &c. - wherefoie, as be- 
fore, he prayed judgment and a return. See 

The 
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The Plainti/F joined in demurrer on the first plea in 
bar, and demurred generally to the Defendant’s repli- 
cation to the second plea m bar, m which demurrer the 
Defendant joined. 

ZtOts Serjt., for, the Plaintiii^ made three objections to 
the vahdity of the demise in the annuity deed, founded 
upon %}jppf)sed defects in the mcniorinl, iiiimcly, first, that 
the memorial did not set forth the names of the witnesses 
to the execution oF tlic warrant of attorney ; secondly, 
that the memorial did not set forth the tiusts of the 
demise to Sifi/ 7 *. JVheatey and thirdly, that the me- 
morial did not state the names of the attoriiies to wlioni 
the warrant to confess judgment w'as given. Upon the 
first point, he urged that all the several instruments 
gi\en to sccuic nn aiiniftty constitute but one aosuranoe 
111 law (a), and a defect m any out of them vitiates all 
the securities. In the ease of Haile v. Lovelace (A), 
liOrd Kenyon C. J. sajs, “ the strong inclination of my 
npimon is, that any defect in the memorial uf one of 
the deeds w ill ntiatc the whole assurance.” The wonN 
of the statute arc, that “ cverj such deed, bond, instru- 
ment, oi other assur.mcc, shall be i oid.” The warrant 
of attorney is doubtless such an insti uiiicnt as must bo 
included in the memoi lid. HopAins IVallci {c). And 
iwHoo^ y.’ftiuUonifl], it was held that not only the 
instrument w'hcrcby an annuity shall be gi anted, but 
all the instruments whereby it shall be in any mannci 
secured to be paid, arc within the act. The grantor 
has not the benefit intended for linn by the legislature, 
jf he eaiinol, by inspecting t’lc memorial, see who wen 
the w'ltncsscs attesting each part of the transaction. 
The grantee raniiot disengage himself from the conse 

(<!) Duke of Belton v. Wil- (t) 4 Term Rep. 463, 
hamst 4 BromCb Ca.^10. {d) %Fet.jun.34. 

{It) 6 Term Rep. 416, 


1815. 

BauwNr 

Vm 

RO'L. 


10 


qucnccs 
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tjm'iicen of an omission i cspcctiiijr one of hit sociiiilici^ 
bjr s^yijijT, 1 do nut icst on tliiss instniiiirnt. Tliu quo*- 
tiuii is oil the niojiiiiifT of the « such.” b'uch 

nssurnnee” cuniprchciids all the instrument'' ; for thev 
make togctlicr but one assurance. In //ut/ v. Imtlace 
all the instniineiits Here enuineratcfl, and sLiletl tp be 
attested by W.li. uikI W.M.^ or one oltheni, ^et it 
was lield insufficient, and that the grantoi ‘haef u light 
to know Irom the memorial to which parlicnhir insirii- 
mi lit eacli of the persons was witness. The case ol Fan 
Ihtiaui \. Isaae<t{a) .ippears to h.ive proccciled on this 
objcLtion. It IS no answer, to say tlial it iqipeais by 
other paits of this record that the same persons who 
were witnesses to the one iiistriimeiit weie witnesses 
also to the others; that la<j|;^ought to appear on the 
nienioijul. Wlierc a meinoiial states an iiislruiiient to 
be attested by tour persons, wliuh is attested by two 
only, the rnisdcscrijitioii is f.ital (ti). I'pun the seconil 
objection, this lasc f.dU nut within the piincijile lh,it it 
IS snffiLicnl il tile Court can see Ini wliuiii the teinioi is 
trustee tliia mcinoiial leases it wholly unknown whiiC 
the trusts may be. Sir ./. 7 ’ lihcutc may I'or some 
purposes be trustee for the grantoi, tlioiigh ibi the 
piLiicipal purposes he may be Uustcc (oi the giantec. 
In Askew\. Macielh{c), though Mi. .ippi'iired 

on the memorial to be a trustec^Kuiiinaled on behairof 
die grantee, yet it was held iiisulficicnt, bec.iusc it did 
not appear for whom he was tinatce; for he might he 
a trustee for the grantor, Uiough nominated by tlic 
grantee. In the case of Ijtycniu v. Mod (r/), Lord 
lillcHboumfih C. J. iLluLtjiilly lieUl tlie .iieiment m the 
memorial that the interest iii the 10,000/. was conveyed 
to the trustees upon the trusts 111 the iinlcnlure men- 


1815. 

Biiowna 

w. 

Row. 


(a) 1 Bos. t"* P/i// 4yi. (r) I JVrw Rffi. 214. 

(() £x parte Maetelt, iEast§ (</) i Maiile ^ Sir/w.5a7.and 
j6j. antCf V 587. 

Voi,. VI. K 


tioiicd, 
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JJltDWM 


II. 

Kfisr 


tioiicil, lo b(‘ insnfuLii'iit. In tlic cii^r' nl Dritn, on dt- 
tni\c of lif'lmaH, v. JJrjlmnr (^a), a inciiioi j| '•tntin^ a 
ik'iMiM' I13 iiicloiiLiiic to )i.i\e licc'ii inadi*, At upon tin* 
trust*. thcK’in nioiitioiiLHl, was in like m.iiiui.: lieUI l.ital. 
So, wlific iileriiioi \\jstopc'iinittli(.'{'r:iiiU)i lo hold the 
premises till tkl.i.ill in jMMiiriil, aiiil llieiiLehirlli he was 
lo liolil loi till ^rniilce, a iiieinoiial uliirli .i\eirotl tlir 
Iriisl to'he ‘toi llie graiilct' wiis lieki ill, .ilthoiigh the 
tiiihtee had no net to peitoiin hn the beiieht ut the 
giiintiH As to tile thud ohjidion, .illhoii^h a \vnr> 

runt of .ittoimy usually niilhoii/es aiiv ulluiMLy ol th<' 
Coint, not n.inusl, 111 addition lo those who aie luuiu'il. 
to Liilei up ludoiiieiil, yet those who .lie ii.iiiied .ire 
usually ]iai lies to iIk‘ li..ii'*aLtioii , they .iie Loiiiiiionl^ 
the attoi Hies ol the ^riaau^, .uid to them ihe ^r.iiitoi 
liiis a ii^liL pi K'soit ioi intilh^iMLe r(spLClin<r Uie 
tiansiiLlioii, tiiid then naineb thercloie ought to be set 
out 111 till iiienioiial 


Serjt ront}u. As tothefiisinb)eetioii, iilmittiiig 
that the witiiessis weie iiisuIIk leiilly stnt d 111 the iru- 
mojial, the waii.int ol .illoiiui alone i.oi.ld he iheieln 
nffeeted , but it has nevei Mt I>lc-ii di eide I ih.i' where 
It appears on the leioid, iis here it dois. ih.u the same 
persons are witnesses to the warianl ol .ill ■ ne\ mid to 
the deed, that is not siillitient. This is disiiiigiiish.ablc 
Iroin .ill the decided CH'is. Here the gi.itiloi hud 
eveiy Jiiloiniation he could w'ant, lor he hid the 
Jinnies ol the witnesses to tlie wiirr.iiit of nttoiiiey luid 
of the witnessisi to tlie indentuic In Van liiaatn 
Isuait no wit lesacs appcsii lo ha\c heeii iiaiiu'd in tlie 
inemonal. Jii Ihnt v. l^ivlacrt tlie witnesses were 
defectively set out, loi it did not .iscertain iiuy one 
pel son in wJioso presence the deed was executed. 

(rt) 5 Tfrm Rtp,6jiU {») Taj ijrv.JoimsetitS Term 

Rep. 184. 


Walls 
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tyutl\ \ MiUdiJ ifO ii I t i^-o slii>iif;l_\ LpoiiiiMi’ t') 
tho iiti ihoi' l^t Lliii'ti.iii II nil' (>i i)ia‘ til till' 

III lliL w iijjiil III *iil' ■ iu‘\ \\.i‘ util • •• tiiit HI 

'Jit' J.1' 11)111 I, ll. Ill 1 ( III Kttii/liH < .J ll. ill til ll tll(‘ll’ 

iia^' III) iM lolii III ilit' I (iPii , .11 p.ii«"'ili. imt liii.iiiM' 
lilt l III I'll. HI 11. mu' M I'' Hill llt*ll‘>— .11^ llltMlIil III llUlltlfv 
lilt uiiiii..>., lull ll. 1 iiixt ^tlitii* Ih‘ 111'; ^Lxti.il I'lsirii- 
Jlll III'. .Iltl''ll‘ll l)\ till s .lllf |K*l'l*ll) till’ ur(lli"-Vs. IIJHU' 
UJIfK lUll III .llltlllltl p.ll I 0| til ‘ llaLIIIIIIKlI I'll. ..tlllllK 

ri'i)iiiit.- tli.il till ii.iir.i lit .til till' Milii ' s( .. ..Ii.ill j|>- 

pi'‘ll Dll till' Clllllllllll 1.1. It IlK li I*. Ill )<’ I I)"! I \t‘|l Will'll' 

lilt'll' !•. Ill) i‘\|iii'.'' iLiisiiiii Dll lilt |><.i,i‘ till film I 
mil hi' >ruitl(il li\ iin.ilii^t 'i'lii' ail i''i]mii''. *lic itiii- 
>iilci,iliiiii It) Ik' it'l out, \ft It li.i" Ih'ii) lit III, ill ll ll lilt' 

ci)ii'<iiloi.int)ii hi Diitf si'i Dill 11) till' Jill ii'Di i.il dI fiiir 

• 

tiul ui *.ivti.il ilii'il'i, ll •.uHki"' Sd, ll llii II. HU'S 1)1 all 
till* mll)t'^'^t'. Diuo .ipjiiai i»i ilk' nii'iiiDi i.)l, .is In it' 
till) till, till \ iidI 1)1- It pi’.ili'tl Nt \1, till fli'ltil, il) ll 
1).' DI 1 . 111% ilitl.iU s Di'l) lilt* siiij^l' III. (I unit III Id uIiilIi 
ll .l|>|lll<.' Ji Is I s||(|i< li-iit ]ii'li..|t\ Dll lilt riliilssion, 
till! ilu'^i.iiili. Iii'i still all! DI Ins )u(|Diiit III, m Ins 
v.'iii.nit dI iiiiDii<\\ '!!<<' ttiiiils 1)1 til. .Ill ii'i[niu‘ Ilf) 
iiitirt Till' wiiitls '• i'ii\ sut* ' III' Id Iu' t.iki’ii ilis- 

tiihiiliM 1',. ll im.’iis (>iiv util lii'i'tl, iiaiiit K, ID llu’ 
iiifiiirii I ,! \t litTt nl till ]<'(|uisinoiis dI tiu' ail .ni' iitil 
cuniplii'tl mill, sli ill hi \o]cl,*r\L'ii biicli IidiiiI, will) 
rL'ri|ii'it iDs.liiili they .III' iiDl ulisi'jvrd, sh.ill In; vdiiI, 
eveii s|i' ll iiisti iiTiif III, mth lespitl In uiiul,, iSu , 
t'tl*l^ iilliii . issiir, line tv ilh respect It) w lilt ll, ici . 'I'lu* 
aiiruini'iil Is luH lU'w. th .1 b\ hnii' d 1 tin v.duI ‘-.issiii- 
aiiie” dll till' iiisii niiu’'it'« tollettiveli :iit' \ iliatr'tl, hiiL 
the wnrds ui tlie .iit art', “ Dlhei .issm.nut f,” mul they 
must liieiiluK mi'iiii .III 'issiuaiice ol" wliii'h no ilf>«f, 
huiiiJ. nr iiisliiinu'iit ifinstiiiitt's a pan nii'J llic Dpiiiicir: 
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of I^ord Tjnig,hbfnou*;1i Cli.inccllur, in The Duke ef 
ItoUoH V. WMuaus^ on that point, is directly contrary 
to tlic statute. In that v. iMtxlacc^ Lord Keniforif who 
w:ls no friend to luinuitlcs, acknowledged he wus not 
prepared to say, whether or not nil the iiistruiiient^ 
given to secure an' annuity must be set aside, merely 
because one only is not properly registered. The 
Court ol Kilig's Dench had bcibic the date of that cose 
dccidc'd that a defect in the meiiiorial Mtiatcil only the 
particular instruincut (a). As to the second point, 
enough is set out to disclose to the Com t what the 
tnixts are of the demise to Sii ■/. T. 'l\heate. It np- 
jie.irs that it was made tor the consideration of the 
price of the annuity and the ngieonicnt to giant it, and 
that it was intended fur the piiipu»c ul licttci securing 
the uiiniiity. This therefore shews that the termor is a 
tiiistcc lor the annuitant; if it had merely been a do- 
luise upon the ti lists in the indenture dc'clnreil,” that 
would not Jinve sulTiced Tins is distinguishable from 
Ijr\jce\la v. ItiKhsotHl in that transaction tlieic were 
trusts fbi five iliflereiit piu-tics, the grantor, giantce, and 
strangers, and lliere were no woids whence it could be 
collected who were all the persons foi whom Ijocki£ood 
and Atlout were trustc'Cs. In tlie ca-es of Ihstnfans v. 
(yitnjcni {h) jind Ihatljord v. Dm land (t), the Court of 
King’s Bench decided ilii the ground of nn uniission in 
the nicmorial of trusts which exjiressly appeared on the 
dc*cd. So in Dolman v. Dohnav^ Loixl Kent/on rcbc'd 
on the ground tliat that there were trusts fur other pur- 
poses after the annuity was satisfied, vrhich subsofjuent 
trusts were m t set out ; and Lam ence J. concurs in 
putting the cose on the same grouml. AsKeua v. Macretk 
wits decided on the pomt, that CoiUts was, until default 
in payment, a trustee fi>r the grantor, which was not 

(a) £v farte Cbettert 4 Term (A) 3 EasU 559. 

J0^694‘ fe) i4£arr,44j. 
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klutoil 111 tlio inenini i.i], so (hat the triaiitor ^toud in a 
inure jul\untii/'cuiis siliiat Hill than the nieiiiori d lepre- 
wntcil him. In ’I'iUfUn \ Jd/iihu" tlieie \sas an eviiicsb 
tiiist to ]icriiiit rhe giaiitoi to nseise tlic rents and 
piiiflts till default, ssIiilIi is btdl stronger than the case 
of a iistilting tiiibt. Here il does iriI appeal that tlierc 
nas aiu othei trust than for the gianli'e. ihit tins case 
h.is lieeii decided aJmust iii terms, in UiK Court (e). 
The saJiie ease of IJf/una m. Stmt ciiine helot e the 
C'nint of Excliecjiier , .iiid C. Ih observed, 

(hat III .hii-b,. \. Mm nth Ctmtls. uas a trustee (oi two, 
hilt 111 the ease tlii'ii hefeire iiim, th(‘ie\v.is .1 tiiist lor 
one oiil^ , and alter tliat was StitisfiiHl I lie liiisi ceased, 
and (itaham\S. coiiciirrcd. Let tlie (pu^siioD |)i> heie 
askt'd, nhicli jb tlierc put by Man^ltl,!i' . 1 ., ‘’upon 
leading the dctnl, for vhoni does Sii ,/ /' haitv a}>- 

peiir to he trustee The aiiswei is iiuuifc%t. Tins, 
decision, then, explains, the distiiirlioii hetween tli(‘ tuo 
classes of cases Ihit if (luie cvcie .1 (iiist lor iinotlicr, 
the plea ought to have aveiied *1. '1 he ]ilea theri'fore 

li.is not gone far enough to laisc the tpieslion. As to 
the thud olijocUcin, the act dues not ref|uiie llic uiimes 
ol the iittoiines to he set out in the ineiiioiial no case 
has decided that it is necessary so to do, and llic prac- 
tice 19 not to set them out. ''Hie {lartic s, wliosc names 
ate by the act required to be stated, mean tlie principals, 
not agents. If every person who li.ul an^ thing to do 
null the transaction were to be d(?cnicd a party, it 
u oiild have been unnecessary to specify tlie u itncMSca in 
the act. An attorney is no more a pni ly to an annuity 
transaction, than he is a part}' in a cause. 
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Letts in reply. As to the first point, though the 
memorial contains the names of tlic persons who in fiict 


(«} JJf/nna v. Sturt, ante, ii. saj. 
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til* i‘\i-Liition ol tlir wiiir.mt of sittonioy, yet it 
cloci not iii(]i(..iti‘ tli.tt l.iet tlio ''l.ntiilo i(>(iii]i i( slunikl 
.'i|)|)<Mi on llic inemoii.il u ho .lie the .itlC'itni^ u itne'-H's. 
Tills nil inoi i.il i.iilier<lis.ifTii nis lli.in implies llieii .iltebt- 
.ition ol the in. nil ol iutorne\9 l« conhiniif; llieir :it- 

lestaliori to the nideliliire 'I'lic* s.iine iii^innent u.is iiscil 
III I'rrn tJiinnu lint it (hil not theie pii-\.iil In 

tliat i. ISC* till' u iii.iiil oi'.iltoriiey n.is ii.iii,ill\ pioiluced 
in coiiit, wlieii It .i^iiR.iieil .ittest''(l li\ ihi* '-line persons 
<is the iiulc nliiic' llail\ lani lti< v nol <listin'rni‘'k“ 
ilile lioin tills ( ,is.., on the pi nit.i]ile, mIiicIi is, th.it the 
iiieniori.il iinisl point out to the .itleiilKin ol the ii.ulii 
wlint wilnesst- ..ttestnl 1 .ilIi iiisIi inneiit In iValh M. 
^IiUf>>({ llie i|ti( stioii ^^.|s \v holly ihlhiiin, lieiinj* only 
nhetliii .1 iMtiii'ss vlio \ .IS ii.iii.cil, Mis niniici sufh- 
tirntly IMi'iw l/o/zn/ '</, i-* ni.ijiphc.ilile Jh 

(Vti’f/t'i 11 Is (leiulecl III Luiil //(/oil’s .ili-i Ml . 'O tli.il 
when lie stisjieiuls his .issent 111 lli.il i.ise, he does not 
%.itill.ite in (ns iiulgmeii^ Th'j (.is(> ol H/u’ilti 

iheie cited doc's not .ipjie.ii to 1 01 1 ohotali' P!i jm/h 
( 7 /c'itn, .ind I.oid 1 Aw^hbo) ii.|i<ted the l.ist meii- 
liojied t.ise. 'riic Huhe 0/ Jiullun \ J] Uiuni’i li.is 
.ilways been lespetUd 11s .1 le.idin>r ih v isnm \Vliate\er 
deeds or nisti iinienis the .iniuiil.ml t.ikes .is put ol liis 
.issiiiance luMinie .1 |mii of Ins .issui.nice, and lie 
caiiiiot .illeiw.iids ie]e(t eithei ol ihein. but il tlieic is 
.1 detect 111 one jiiut, it Mlnites ihi' mIioIi- No c.ise Inis 
ever yet dctided, lh.il one ot the setinilies bein^ de- 
tective, any otliei ot them (.111 he enhiued. As to the 
second point, Ia.hs .uliintts'd lh.it it m is siillkieiit it 
eitlici the triisth vscrc set out, or il enough .ippeared on 
the iiieincii xal, bom which the com I (.mild jnd^c tor 
whom the teinioi was tiiistco; bin this inLinoiMl dis- 
closed neither. Undoubtedly' theie iiiust h.ivc been 
here .1 rc'sulling trust toi the gruritoi ; ami wlictlicr re- 


(a) 4 Term Rep. 500. 


suiting. 
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Milting, ui i'\|ii(ss. It lllll^l oi]ii.ill\ lu* s.t.itc-c] on till' inc> 
iiiuii.il. J. iiitnii.iUil. lli.ii till'll' iiii^lit bo 11 

liilfiiL'iiio bilMii'ii .III o\pn's>. iinst loi till' ^i.iiitoi 
iiiitiJ ill l.iiilt 111 p.u iiii'iil, mill .1 ii'Mikiii^ Iiiist lot lilt' 
^i.inii'i . .iikI tliiiitoii' oMti il 11 w i’ll' i)i'Li">Miiy that 
ilii iiunioiiil '.liciiilil iiiitiio llio Itisl, il iiii^lit not 
be iii'i I ..s.ii \ to iioMii till* l.itti I Foi '.ii))|)o->i' tli.il a 
itiiii M.ii tii.itiil till "iiiiiintr an .iiiiiiiil\ p.ii.tlili' ball 
null, iipoii an f-t.ili iiliiili Ma" lit at .i ii'iit (layablo 
i|ll.ll ll'l l\ , ll llllll* Will .il. l \pil'ss tlllst lol till' ^111111111 
I 'll ili'l mil, till liii-lii woulil hi lioiintl to pa\ li'iii lliu 
In'.! ijiiai ti I M lit a-' it m.I'^ lit < im il, wIuiim , ii iL woio 
kmK .1 I i">iill MIL, till t lol ibi tfi 'iiloi. till' iiii'.li'i' ini^lit 
mil III wan. inti I in j iM'iir i>\i'i in\ paiL ol tin lonls 

10 liii'i llllll Ik Ii itl 'i'l II llii* Inst ball \ioi's annuity 

1 1 111 / /,n'/i. V /i.<ltun‘U a^iofil, did not 

lonin llii i I'l'. bit Ilia ibtii wiii'litlsrs loi sttaii^ois 
.11 till aiiiiMiii ti iii'-.ii llllll, iiixvK inliodiiird in por- 
niiii.iiKi III I ioi im ■ ,iiu'iil III Dilfiiias N/itti 

M /ai’i'iiti/'l i i’l dll' iioi piiisiit' till di’Li'.ion ol Uio 
I Ion o 'jt I Old' III / < I .1 \ Mniiif/i 

\s to till tbiid obiiitioii. It Is •siiil that ilio altoinit". 
Ill- Dill paitii's ll till s|, llllll lull iiikil to it'i|iiiio only 
iho niiinos ol tlio piiantoi and ^laiiloo, it wmilil be 
riiio,i(iii\ lui It I, sLaiiil> ]iossibk' tb tl ni any nioino- 
iialof dll' ll iiis.utiiin ikiii nai)A.'s should lad loajipoar 
so nairow .i lonsii uctioii ol ilio woiil “ p.iilii's, ’ tJiorc- 
loio, would di'loat tlio }iiii poso ol tin ail, wMih w.is to 
Inin^ mio ilii’ view ol tlioso who iiiigkl insju'cl the inc- 
muiial, till n.iincs ot all llic poisons who boie any port 
m the liuiisaitiun. 

( 'in . athu vuU. 

Gidus C. J. now di'liveicd the opinion ofllie Court. 

This IS an aition of iL’|)li'vin fin distiniiuiijr thcf^ods 
of the PlaiutiiF in u cerl-nn dwelhug'huuse, and a cci - 
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tain clow, 'rhr Defendant makers cognizance hs bailiff 
of Sii . 7 . 71 Wheate^ and avcri that the PIuintifT held 
the pieniisn ai tciuiiit to Sir .7. 7'. Wheale^ and that the 
lent nas in aiicar, and he distrained as biuliff' to Sir 
,7 71 IVhmtc. The PlainlifF pleads, that Watts was 
seised of the ] II enures in virtue of his rettoiy, and do- 
miseil to the Plaintiff, and that he was in possession 
undt'i Mils* ilcniiac from }VtttlSi and that aflerwards 
Wit//\ gi anted an annuity to HamithneSf and that a 
inciTioiial ihercul was registered ; and the ])le.i sets it 
out, and that no other iiiemoriat was e\ei legistered. 
Theie is a demurrer to this plea. I'lieie me two other 
pleas in hai, and allei stating the set in iLies, they say, 
the MainnitotaLlorney was uitiiesstd liy </ li and .7.77, 
and that no iiieiiioiial was lefrisiered according to the 
statute. Tile Dilendaiit lejiliLs, that a iiiemoiial was 
enrolled, aiul sets it out; but u is not theiein ini ntioiied 
who me the wilnesst s to the waiiant ol utloiiu;^; but 
by the lejilitation it njip'siis the;y aic tlie same ptisons 
who W'ltnessul the (KhhI ; so that in point ol tact, the 
pciuon coiisiilciiig ilie lucimii.i'l has the benefit of 
access to all piisoiis who \v<,ie witiiedscs to any of the 
instiniiieiits Tlucc ob|ectiou'< aie made to this me* 
moiuil. 1 take the second ubjccliun fiist, which is pre- 
sented in thc,same fotm, laitli on the demurrer to the 
first plea 111 liar, andbii the deinuirci to the replica- 
tion. The memorial states, that on the loth ul June 
1813 , by^ndcntuie I)etwct*n Watts of the first part, 
Hu 'iirru s of the 2d part, and Sir J. 71 Wheate of the 
3d part, It'atts granted to Humphries a certain annuity 
nf 800 /. jirraii/f. for Watt<f^ life; and foi better and 
more elicctiially securing tile said annuity, 7f atts gi anted 
and sold the premises to Sir J. 71 Wheatc for the term 
of p 9 >enrs, upon the trusts and for thepurtioses therein 
expressed and declared. Observe, it states tliat the more 
cffectuiilly securing the onnmty, was tlie purpose for 

which 
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which tVaUs granted and sold to Wheate upon tlie tnists 
therein expressed; the memorial shens that the convey- 
ance Mas iiiiide on the trusts in llie irflonturc iiieiitiontHl, 
Jiaving hetbre said, that tlie term was pranted to Jt'Acaie 
ibr tlie purpose of securing the ninniity. The uli|cctuin 
is, that it tiocs not appear hir liom Wheate was trustee, 
nor wliQt the trusts were. It happens that a i.ise Itiis 
alrciidy been belore this Couit, and has betat dt'ciiled, 
and altliough there may be some little distinrlion, iL is 
almost in terms the siune ns tins case. [Here his Ivuid- 
ship read the report of Dtjana v. It was obiCLted 

in tliat case, that the }ioweis (here gnen, and the mun- 
ner in which those powcis wcie giantcil, did not a]>- 
pear ; but tlie Court asked a question, which, if asked 
here, muat be answered in thc.saine manner. Cun any 
one, having rend this deed, hesitate to s.sytJorwlioiu the 
termor is trustee? For what is the dillerencc l>ctwei*n 
that case and this ? In this there is one cut iiiiisUiuce 
stroiigci lli.in 111 Dejana Stmt, tin here it appears 
that the trustee was nominated by llumpht icby .mil was 
noinniatcd for the purpose in the iiulenture expressed. 
It IS said, there may be other ti lists in the iiideniiire. 
Tliore may be sucli: but it lies ou the nnziuilnnt to 
shew that there are such other trusts, and that is the 
dif&rcnce between tins case and that ol' Leifcestet v. 
iMcheoad. It docs there appear on the pleadings that 
there were other trusts in the indenture, which ought 
to have been expressed in the incmoniil, luiil woie not. 
We think, therefore, the present memorial is supportcil 
by the case of D^atta v. Sturt, and is cleai of that 
objection. 

Another objection is, that the memorial does nol 
contain the names of the ottornics named in the n ar- 
rant of attorm^ to enter up Judgment. The statute 
does not require that. (Here Ins lainlsliip read the 
words of the act.) It is impossible to say that the 

legislature 
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1815. Ic^itsliituix' iiicaiii to coniprolicnd them under the de- 

7!“^“"^ stTintioii ol iMirtU'^. They nrc not more parties tliaii 

Hbuivnk ' ' 1 i 1 , , 

,,, the wil news aie, >et llu le^islutiiie thuiijTht it iiuccb- 

s,try to eii.ul that the uitiiesses »huuld be nuiiuil. 

'J'lie thud objection is, that the witnesses to thetmr- 
raiit nt uttoiiiey are not naiiuxl 111 the iiieniuiiiiL On 
the plea 111 bur il .1ppe.11 . there vveie ivitnesses to that 
iiistriiiiieiil,* .iJid that ihej neie the same per-ons who 
wilni-osed the deed The iiieinoi lai, it is true, does not 

s. 'tv tli(v ueie the witiiessi^s to (hi* uaiiaiit ot alluiucy. 
'I'iu' st.itiile says, the iii(‘moiiid shall contain the iiaiuos 
of .ill the wiliiessi's. Li1er.illv> this me1n011.1l does con- 

t. aiii the names of .ill the vvitiu'ssc's, .ilthoii^li it does not 

statifth.il they .lie the witnesses to llie u.iiiuiit ol .ittor- 
noj It any fuuid loiihl lesnll horn tlie omission ti> 
stale to vy flat iMstiiuiieiil llicsi. pei sons wen* witnesses, [ 
should not i.itoni this loiisii iitlion. But the object of 
the .lel is satisfied when the iianusol .ill the witiic" es 
to the tiaiisiictJoii aic pfitei), the p.'iity h.^s .ill Uic in- 
h>i million that (.an be given, to eii.dile limi by exiimiiia- 
tioii of those witnehstst to ti.iee out the iircnmslaiiccs. 
The c.ise ol Oj/om Kiiii^^if (n) dws sin-m to l.isonr oiiv 
coiistriu tion. A witness ,it tested the e\ei iilion of .nn m- 
dcntiiie liy and (\ The nieniorial st.iteil him to 

[)c witness to lliu execuUoii h} . 1 . and but not by 77 ., 
yet this Court held Uic memorial good. Tlie Pl.iiiitifTs 
doctrine i», lli.it a defect in tlie inemonal as to any part 
of the seLiiiilies avoids the nniiiiity itself. On the liy- 
potliesis of those who contend lor tins doeliine, it must 
Ir> udmilted, that d void .iguinst / 7 ., the iiiiniiitv would be 
void against ui. and also, mid either the objection is 
null, and the memorial was giKwl for all ihiee, 01 else it 
may he h.id fot the ext'ciitioii of 77 ., .ind good tor that 
ol yf. and C So, Uic wurruiit of attorney may be bad. 


f/?) j Bos. ^ Pti/l. 151. 
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111(1 till* otlicr sciiii nil's ^(10(1 Then* is iiidi'i'il .i luitc 
oJ till* lepoiti'i stilijoiiK'd to tli.it i.is(', i( Itiiiii'r to / an 

Iiiniim\. /wirtv, .mil s.i\ iii^, iIku wlu'n llu* s.iiui' \\ itiu-ss 

attests s(>\er.il inst niiiients, it will not Vie suflii icnt il tin* 
niuiiiorj.il only nieiition llieii ii.uni*s nx witnesses to one. 
It does not, lioueici, .ipiiear that tins' point \i.is so de- 
iiiled tliiit i.iiisc ol f'aii liiaaiii and Aom s siiHMl o\er, 
and there w.is some ilelaVj and it does not ajijie ii n]ion 
winch of the ^loiinds it w.is iilliin.itelt dec ided Until it 
was so held, and it the objection Im* <100(1, we .iie iievei- 
thelcss of opn.ion that it .ilTi-cts tliewnit.int oi atlorne} 
onK ; loi though it w'.is lield in the c.ise ol ‘J'/ti' )iide 
of Jiti/fonv. ll tli.it .1 deleit in one ol llie instiu- 

inents alli'i ted .ill, we e.innot think that snili was ilu 
intent of the legisl.tline. We think it was oiiij nie.nil 
thattlic want of the piesiiili((i ohseri nines should \iti- 
atc the particulai sciuiity, foi on looking into the .lel. 
It appeals tlieic 111.13 he dilTeieiit nieinon.ils ol the dil- 
lerent deeds, and lli.it the doed'^ 11113' hi I'seinted .it 
different limes, and iheieloii we think the intent is 
tl1.1t oni3 the jmiticulai .issniaiice shall he Mild, with 
lespeit to which the ii-iiui^iU's ol the stntiile aiv not 
complied with. The demise theieioie is valid, and 
( onseiiucntly tlie distress is goiHl, nml tlii' cogni/<uice 
must he siipjiurteily and (he juilgmciit iiut^t he eii- 

m 

lered foi 


1815. 

■- •S'~ - 

llltOWM 

w. 

Rost. 


The UcJenduiit. 
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1815. 

yiprii 2j. Lunn V. Payne. 


In on 'T'HIS was an action of debt on a bond given by tlie 
the oMigee *** Defimdant to Hie Plaintiff in a penalty conditioned 
conilitionecl for that the Defendant slionld pay to the Defendant’s wife, 


pajmiLnt ot an sopariitc maintenance, a certain yearly sum 

the'wifc'™ *** during her life, and the Plaintiff alleged as n breach. 


the obligor, a living the Wife, that the sum was 111 an ear and unpaid 

breai h assign- Plaintiff. After ?io» est fat luat pleaded, and a 

ment of the vordict for the Plaintiil^ Vaughan Serjt. had ohlaiiicd a 

annual sum to j.„|g arrest the judgment, because the Plaintiff 

the obliffce ^ ” 

IS ill, bad shewn no breach of the condition. 


Lens Sertj. now endeavoured to sustain the declara- 
tion, urging that the bieach shewed the legal effect of 
tlic bond ; for payintmt to the Defendant’s wife might 
lie described as payment to the Plaintiff. The claim 
was his, and die ai rears were legally due to him. It 
might have been, perhaps, mure 111 mutely descrilicd as a 
payment to the wife ; though that would luei ely have 
been to set out the evidence, instead of stating the legal 
effect ot die obligation. The only penons liere, be- 
tween whom ai contract could subsist, arc the J^laintiff 
and Defendant. The* wife is not a separate person 
fruni the Plaintiff with regard to die husband, however 
the ease miglit he stntcti it the payment iiad been stipu- 
lated for the benefit of a sti-aiiger. The payment by 
the husband to the wifi: would be in law a payment to 
himself. 'Die debt, diercfore became due to the Plaiti- 
tifij and It would be supeifiiious to add that it became 
due to the Plaintiff by reason of its not having been 
paid to the wife on account of the Plaintiff. 

Vaughan Serjt.} who would have supported his rule, 
was relieved by 


The 
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The Count. Wo cannot go \\ itli the IViiintitf’s cuiiiisoT, 
in thinking thoso arrears woic cvei due to tlio Pkiintill' 
at all. Nothing is duo to tlio 1. iaintil! but tlio ponall\ 
of the bond, and tin* jiennlty n. duo to him b\ lonboii 
of these sums not being paid to the uile. 

* Rule absolute. 


This rj.LtvooD, qui tam, v. CiiAcuoi r and 
Another. 

was .in action brought upon tlie sl.at 9 Ann. 
c. 14. A. 2 , nAor tlio lapse of more tli.in lliioe 
months, to rucovci fioiii thr IX'leiidanls luoiioy won 
by them at pin}’ from a third [ictsdn, nod .ilso the 
treble value thoreol. U])on the tunl of tiie cuiiso, ut the 
sittings in MnhUewx .*ilier Ihian/ tcirn iKi^, boiore 
(hMs C., 1 ., the oflence bring j'H/\,ed to bine biHin u>in- 
inittcd in Mmih 1812, and tlir d<'i lai alion .tppenring 
on the record to be ol I him tj term 1815, 111 order to 
slieiv tliat the PlamtifThad conimriicctl liis iietion writhin 
the year after the oflence, he put in e\idcnce a writ 
sued out the 22d ot FAnuatif 1813, rctniiiable 011 the 
first return day of Tinier term. It diil not appear to 
have been returned. Isest >Scrjt. for the Defend.int, ob- 
jected, that although that w'vit vras bucil out writlnii the 
year after the oflence, yet, pnm&Jacu\ it appcoiYxl that 
could not be tlie WTit on w hich the Plaintifl' now suctl, 
for that inasmuch as the declaration ihd not appear 
to be filed within a yeai after tlie writ sued out, it 
could not be connected with that wnt, without sliewing 
the continuances. 

Copley Sci^t. for the PlaintiiF endeavoured to connect 
the writ and the declaration by the evidence of several 
rules, giving the Plaintifl' tune to declaim; from Michael- 

man 


1815. 



L.CNV 

■I'. 

P\\.NF. 


jlfril a? 


Ill '1 qui tarn 
.iLtinii, ji tlic 
cIls laratioa tio 
iiot ajipejr on 
tlib rLtonl rn 
liL filed Hithui 
A }iar of the 
wni. It IS lic- 
it. sary to ron- 
llLl.t It with 
till wi It liy 
cvidenic of the 
time when ilic 
ilct,lariitiim 
was rded, and 
shewing the 
w nt 10 be con- 
tuiiiuil oil the 
roll ilown to 
that tiniL. 

Ill the Com- 
mon Pleas, the 
plaiiliim bung 
^wayscniitlcd 
of the term in 
or after wliH.h 
the trial takes 
place. It fur- 
nialies no evi- 
dence of the 
date of the 
deejarauon. 
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1815 nuis tciiii jSij to litL ln<il day of 7 >i/o/y term 1814, 
■ Ijut tJif /ii^i of tlu‘111 was :t rule m .111 action airainst 

TiiiwiJ'Wiioij ^ 

V. than of I only, utid none of them u’i're piovc-d to be 

CHfUROFi* served, .iiid lie abandoned this evidence on ilie subws- 
fjiienl iiiulioii. The |iiry, however, iindei die diiec- 
tiori ol the CInci Justice, hiiiiiil .1 v'eidicl lui the 
l*laiiilid| suh|CcL to two (|uestioiis, the Hist ot uhiili 
illoiiC wits alteiivaids spoken to, \iiz. vihether it was 
^iilfic lent ly sluwii that this action was coniincnced in 
due Lime. 

Accoidiiigly tii\t SerjL. having ou a loiiiiei day in 
this term obtained anile ntn to sit aside the \ei dirt mid 
eiitci a nonsuit, upon the iiiithoritv ol scvci >1! c.ees (rr) 
which lie tiieiitioned, 

0 

Coyt/t // Si'} fl now eiuleavoiitid to snppi.ri his verdnt, 
contending tli.if it was siiiliii(‘nl il it weiesluwii di.il 
the decl.ii alioii was n iihin a 111 oiihi'wiii, .iiid tliat 
III siu'h c.ise the pioCeodiiigs weie all legiilii, loi wliiili 
he relKsI on /Vovoi/s v. K/oi' It was .lirieeih that tin 
lecoid 111 this mint did not shew tin Hue date ol 
the deilaialion, lor it a cause w is iiied in teiin, ihi 
phuiLiiiii was always eiililled ol dial teiiii it at the 
sittings iitUr leini, the phiiiliiin was entitled nf the 
term pieceihng the sittings but that this dcilaiation 
was fjltnl within a 3 ear ot the writ sued out, .tppeaicil 
from this eiiciuiistanu'. Unit if the pl.uiililf‘ihies nut de- 
claic within they(*ni aflei the i etui n of lliewiit, the 
Plaintiff IS out ol coiiit, but hcie ihe Defeiuliiit, by 
pleading to the t'l'clnratioii, admits that the Plaintiff is 
not out of cuiiit, and, by coiisctpience, admits that he 
has dcxilarcd witliiii theyeai after the wiit sued out. In 
Hants V. fVoolfatdy tlie first wiit ncvei was lelurnc'd, 

(a) Harrisv.lVa^fordt6Term j Tfrm Ref 6 . fl’ls/e/i v. Rear- 
Ref. 617. Parsonj v. Kirgt nn'r, 14 Etutt 49i> 

though 
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tlioiigli It MMS Sill'd out 111 time then fnic the proiiH-diii^s 
were in 0^1 Lir. ciiKl \ieiL‘ sii held In /Ii's/ei; \ Fmo ntn 
Bai//ti/J ‘•ii}". <Mlie xuiiijr It ol llu secimd uiil Mil:* 
At leib>l /M/ry /inic eMduice ih^'t the fiisi uiil linii licit 
Ik'C’II letuined. In Stinmay\. luitli llie «iit'. 

weieol the '•.uiie tei m, Imt iliepiodiK’lioii ot'lhe sceond 
r.'iised .1 pieoimi{)tKiii that the fii‘'-t lind not heen sciii'd, 
and oid^ tlie lii»i wi't hemp; in time, il lu'eAine iiriessary 
til slieiv lib' leliiiii. Slfim^iiif \. is tlieielore not 

udvei'C ID thi' Pl.'iintdl. Theie is only one writ in 
evidL'iiie, .iiid the I’l.iintill is I'lilitlcxl to sa}, that is the 
lint on hIiicIi he dec laic% and to iiiaki* th.it his fnnnn 
fum c.ase If llieie is another writ in existence, the 
Deli'tid.iiit may Ou'w it, us was done in Sfa/mH/i/ v Vrm/i 
wheie the si'cond wiit wiis sliewn to t'xist, .and to have 
hei'ii sc'iied, and thcrelou* was taken to he the writ 
cJeel.iH'd on. and that will was ikaily out ol time', and 
the /list will w IS not shewn (o have h<>eii leliiiiied, 
and llieieloie the coiiik'i lion hetwieii llie hist wiit mid 
the SOI olid was waiilin;;. In [h) qm lam v 

I^ipii , thi* will w.is sued «iiit within llie ye.ir alter 
the nlleiicc'. hut il was not eonliniiid on the loll, so as to 
eoiincct It with the record, which was, as llie pino 
tiLc ol this comt with jcleience to the nine ol trial 
rcHjuiicsl, eiiliilc'd ol Ilihnif tc'ini iHiz; nnd inns- 
much ns thcie is a distinction betwec'ii the practice of 
the two Ckiuits, nnd thoiigli ii Flniiitilf iii the King’s 
Bench is not out oi court for want ot declnnng until a 
yo.ii iiltei his wi if suchI out, y<4 as by the prautiec of 
the Coiiiiiion Ple.is n I’laintili' is out ol court iinless he 
declares within tw'o teiins, tlic'rc w.is a nc'ccs.sity in that 
case ioi sheivini. euntiiiiiancc's to connect the writ witli 
tlie declaration, il any such necessity exists here ; but 
the Court there held tliat il wan sufficient to produce a 


A15. 

’ — y ■ 
Tiiisiibwoud 

V. 

Chacroft 


(a) iBotmlSt PuU isi (t) Anttflv. joo. 


writ. 
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TillsiLKnrrjoD 

V. 

CaAcnuiTT. 


iB^. writ, upon which, the tleclaratioii moy possibly be 
founded, witliout shewing the continuances through wliicli 
alone It can be founded tliereun. The caption of the 
placituni theretbre famishing in this court no evidence 
of the time of dcclaruig, the fact is always to be shewn 
by extraneous evidence. 'I'he Plaintiff has given prtmd. 
Jame evidence that he declared within the time, and tlic 
l^feiidoiit has not impugned it. 


Bestt who was prepared to support his rule, was stop- 
ped by the Court. 


Gibus C. J. My Urotlicrs all think it lay upon tlie 
Plauitiff to go furtlier in this case. The counsel on 
both sides have fairly, agreed on the rule, and differ 
only on the evidence ncce-isaiy to bring the case within 
the rule. They agree that the merely shewing a writ 
sued out is not suiBcient, unless the Plaintiff connects 
the subsequent proceedings with the writ. If the do- 
clarutiQii was within the usual tune of declaration, that 
would naturally connect it witli the writ. At what- 
soever distance of time the declaration was delivered, 
it rcijuircs to be coiinwtcd with the wnt by evidence . 
but the eviihaicc is different in the Court of King's 
Bench and ;n this Court. In the Court of King’s Bench 
the record itself pro^ the date of the declaration by 
the memorandum at the head : but here the record it- 
self does not prove the date of the declaration, for the 
plocitum is always ratitled of the term in which the 
trial is, or, if the cause be tried out of term, then 
the plodtum is entitled of the term preceding. The 
Court therefore think, that the Plaintiff must go further, 
and shew that the declaration was delivered within due 
time after the writ, and here^ since that feet docs not 
appear by the plocitum, we thiph it ought to be sup- 
plied by other evidence. 


Rule absolute; 
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Steelk, Demandant ; CLEVNELr , Tenant j ^pni *5 
Benn, Vouchee. 


vouchee had instructed iiis suluitor to suIUt a 
recovery of all those his lice lands in /h^rto^Vitliin 
the borough of l^^iemonlf in tlic county of CimLtilautlf 
and oi all other Ins lands and hereflitaiiicnts situate 111 
the county of OoN&er/afld. 'Die soliciloi picparctli and 
the voudicc executed, a deed to lead (he uses, wIiilIi 
convcyc<l *' all tliose closes called and commonly known 
by the name of Bnsco, or Brtsco closes, situate within 
the parish of Eg^emont, in thc^ county of Cumberland^ 
coiitaiiiing by estimation 50 acres or therenbout, and 
then and lor some time past let to and occupied by 
John Kitchen along with his farm of Blackhaw. Die 
recovery w'as of lands in the parishes of Clealot and 
Fgiemmit. /leywood Serjt now produced an aflidavit 
that Biisco closes, consisting of 50 acres, except a part 
containing 4 acres called Bigrig Moor, were situate 
witliin the limits of the borough of BgremmU^ which 
circumstance had led to tlic mistake, but were nut 


Tlic Court 
i.aniiDt smend 
r deed. 

Where a 
vouchee hadi 
in his instnic- 
iKins to lufler 
a ixcoverv, and 
in tlie deed to 
lead the iiaea 
prepared m 
punuance 
ihcRto, mlf- 
descrihed the 
parish in which 
certain cIoms 
were> iliough 
tliiy were de* 
Bcritied in the 
deed with truth 
and certainty 
IB four other 
circunutancei, 
the Court re- 
fused to sub- 


withm the parish of Egraaontt but were .within and st“utL m the 
parcel of the parish of St. JohrCi .• that now and at the p” in’which 
time of executing the deed to lead the uses, they were the lands lay, 
in the occupation of John Kitchen, along witli BUukham w^he 
Ikrm ; that the whole of the parish of St. Jokri& was in deed and re- 
the county of Cumberland t that the parties intended the covery. 
premises should pass, and were all alive and consenting 
to an amendment, whicli he prayed might be made^ 
both in the deed to lead the uee% and in the recovery, 

1^ inserting the parish of Slf.JbAn’s instead of the pariah 
of JE^enofit. He conceived this ^plication to amend 
the deed to be audiorized by a preceden in the case of 
VoL. VI. L KinderUy, 
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1S15. Ktnderletjt Demandant, DomvtUef Tenant, BaiajtfyJde, 
Di iiundant. 

The Court rejecting the first part of the application 
.IS absolutely impossible, be confined his prajer to the 
aincndincnt of the /ecovery only, urging tiial tlic pre- 
mises sulfiacntly passed by the deed, being identified 
by four cir^'uinstanccs in 'nliich the deed coincided with 
llic fact, i K. Ill the name of the closes, the quantity of 
land, the name of the occupier, and tlicir being in the 
county ol Cumbrilandy and a nnstaku in the additional 
description ot the parish 111 which they uerc supposed 
to be, would not vitiate the conveyance, and as they 
had well passed by the deed, he piajetl that the rccoier} 
might be amoiulcd pursuant to tlic f.ict, by inserting the 
parish of St. Jo/in\ instead of the parish of Egremont. 


The Court observed that the closers insci ted in the deed 
were those for which the vouchee himselfg.iic instruc- 
tions, and if there was any mistake, lie had himself 
Tuistaken tlic parish. Hut supjiose tli.it some part of 
the land was in the p.'uish of E’^icmmty though all 
might be HI Cumherlat d, 111 the occiipalion of Kitchen^ 
and known by the name of Ihiy^n doses; m Unit 
r Lse the description ot the p Ji ish w ould be restrictivi*, 
and that pait only would pass by the deed. 'Vnd thc^ 
refused the appheatiun. 


(a) Ante, I. 15 7> In that ease 
It IS not slated tliat there was 
any application la amend the 
deed the entirety of certain te- 
nements m (^ulfi S' If was onut- 
ted to oe specified in the died , 
hut they nevcrtheleu passed thci e- 
hy, bein^ lomprvhendcd wulun 
the description of '* .ill other ihc 
lierediramrnt* of ihe vouchees in 
the parish ot (bitfroomC and 
Cbilfroom vra^ already naincd in 
the reiorery, ami the only amcad- 


iiienl prayed, as to those pre^ 
mise., wa«, the increaung the 
number of iiicssnagcs, and acres, 
in Cbilfroom; which the 
Court pcriniitcd. In the present 
ease, although there were general 
words in the instructions for the 
deed, it did not appear that there 
were in the deed itself any gene- 
ral words that could comprise 
landa in St. Johitt pansh, if they 
did not pass by the specific dfr 
rcriptioi 
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ScjiMAiiNc 4'. Tiiomlinson and Otiicrs. 


jlprii 39 , 


HIS H as an action ibi cummissibii, work and la- W^cnplovecl 

boiiFy and money paid, brought to recover a cum- “id* 

pensation fin the Plaintlfl'havmg shipped niidToi warded j 

a quantity of cocoa for tltc Defendants fioni Ijmdon to maikct, 

Amsterdam, under the follow ing circumstances, as they 

appeared upon the trial at the sittings alter Htlary mrnttothe 

term 1815, before Gtlbs C. J. In conscquetico of Pl-iinuff. w ho 

fIvUeits, tlic Dcfenduiits' brokers in London, having wuhoutthe 

recommended Aldibeit, Bechet, and Co. to the IJc^ ]>rivjty oi the 

fendants as perfectly safe persons, the Deiendants 

wrote to Utdletis, that although Aldtbett, Becker, and PlaintifTcannot 

Co. were unknown to themselves, if they, llulUtts, recover from 
, , ’ , .. . .. . .. till* Defrndaiii 

thought them respectable men, the Defendants would ^ compensa- 

einploy them to transport the cocoa to Amstcidam, and non Tor such 
Aldibcft undertook to conduct the whole, by the ciiciii- 
tous route which the state ol Eioopeau commerce then 
rendered necessary, and the Defendants knew no one 
but Aldibert, Bccket, and Co. in the business. Aldiiett, 

Bechet, and Co. employed the Pljintifl, who was in- 
debted to them, to perform the whole business, which 
the Plaintiff did, but without aiiy communication had 
with the Defendants, and he now looked to tlic Defend- 
ants for payment, whose defence wa^ that tlicy were 
liable to Aldtbert, Becker, and Co., whom alone they 
had entrusted, and to no one else. GiLbs C J. strongly 
inclined to think there was no privity between the par- 
ties, and that die action would not he. The jury found 
that the goods were sent as was intended, but that there 
was no privity between the Plaintiff and die Defendant, 
and a verdict passed for the Plaintiff, subject to an 
award as to the amount, and to die opinion of die 

L a Court. 
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1815. 

SCHMALING 

V> 

TUOMUNSnN. 


Court, whether under these circumstances the Plaintiff 
was entitled to recover to any and ivhat extent. 


Accordingly, on a former day in this term, Best 
Sc^t. obtained a rule msi to set aside the verdict, luid 
enter a nonsuit. 


She^enty Solicitor-General, and Lens SerjU, on a 
subsequent day, sliewcd cause. Tlic jiccidiar state of 
the commercial world at the time of tins transaction, 
rendered it necessary that the goods should be conveyed 
by such concealed agents as Aldtbat, Becker^ and Co. 
might employ , and they having found such an one in 
the Flaintifl^ he Ibrthwitli became the immediate agent 
of the Defendants, and entitled to look to them for 
payment. This cose differs from that of Cidl v. Back- 
house (a), cited by the Chief Justice at the trial; foi 
there the Plaintiff was employed to do only a* part of 
the business winch the Defendant had commissioned 
the prime agent to perform ; whereas here is a transicr 
of die entire employment, and the Plaintiff is responsi- 
ble for the whole to the Defendant, as well os to Aldi- 
lieftf Beelretf and Co. At all events the Plaintiff may 
recover for a certain part of the money, being that which 
he actually disbursed, and a certain part of the work, 
being that which he himself actually pcrfuiined in 
Et^land. It will not follow, th.il if die Plomtiff may 


(a) CuJl V. Baciheaje, B- R. 
CuiUJbaUi sittings after Hi/aiy 
tenn 17931 before Lord Kenja* 
C. J. That wu in actum fbr 
srafc and hbour, and monef 
paid, brought to recover a com- 
pensation for conveying corn fmn 
the Intenor parts dS North Afue- 
rica down to the coast, and the 
dues paid on ahipping it. A 
paeon who was cenunusioned by 
the Defendant to purchase and 


ship wheat for him, employed the 
FlaintilT to bring it clown to the 
coast,and to pay shipping chaiges, 
ftc., but FaiM to pay him, where- 
upon he claimed the amount from 
the Defendants, who had not at 
that lime paid to their immediate 
agent any part of the sum due for 
this service. Lord Kenjm C. J. 
hdd that the Plaintiff must sue 
the poion who actually enyiloycd 
him, and not the Defendant. 

14 


recovci 
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recoM'r, nil the poibunt on the Luiitinont, wlio had niiy 1S15. 
share in ti.iiispuiliiig tile guodni iiw}' therefore iii like 
manner lecovci their resiicet'xe debth agninst the De- 
fendiint , i«ii tiiuse periioiis all octcii hj the order* of Tiio'ii is-aw - 
the PJamtid. lie m ho denis 11 ith nn ngent, believing 
him to lie .1 priiiripai, may, ivht'it thepriiiLipal is disco- 
vered, charge the principal. 

Atljtm/ialur. 


On this day GMs C. J. leiieied Best tinin support- 
ing Ins rule, and dchvcied the opiiiioii of the Court. 

There is no pinity between the Plaiiitilf ami the 
Deiciid.iiits. There was Jiothiiig by which the Defeiiil- 
ftiils eoLild conjecture that the Plaintiff ever would be 
intioduccd to them; nollinig by which they sliiiuld 
know tliat they ever alioukl meet with such a person as 
the Plaintiff! The Defendants must, indeed, know tlml 
sonic persons must be employed under .l/dilfcif, 
and Co. to get the gooils to Amstirdamt but there is 
nothing wiicieby they evci autlioil/ed Aldibeit^ Becker^ 
•iiid Co. to employ any one person to conduct the 
whole. An argument was raiwd by the Solicitor- 
General on this ground, that the Defendants must 
know that some one would be employed by AUUhat^ 
liecher, mid Co., but he forgets the fact, that another 
person introduced AMibeity lieckVf and Co. to UieDe- 
tciidunts as the pci-sons who were to conduct the whole,, 
mid there is 110 pretence that the Dclendants ever au- 
ihori/c'd them to employ lUiy otlicr to do the whole 
under them the Dclendants looked to Aldibci tf Beclccf^ 
and Co. oiil}, for the perfomimice of the work, and 
Ahlibnt, Brclet, and Co. had a right to look to tlie 
Defemlants for payment, and no one else had that 
I ight : the coiisccpience therefore u, that tlic Plaintiff 
must be nonsuited, and the rule to set aside the verdict 
must be made absolute. 
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1815. 


Maj 1. 


Giieenhill V. Mitchkl. 


Tn oppoung a 
rule for judg- 
ment as in case 
of a non-suit( 
upon the ab- 
sence of docu- 
mentary evi- 
dence at the 
last trial) it is 
not necessary 
to state what 
the e\'uleiice 


"^AUGHAN Serjeant having obtained a rule for judg- 
ment as in cave of a noiisuity for not proceeding to 
tnal pursuant to nuticO) Shepketd^ Solicitor-General, 
shewed cause upon an affidavit, stating that the plaintilT 
at the last sittings did not proceed to trial, (which it was 
his intention to have done,) in consequence of the want of 
certain documentary evidence, which lie was advised by 
ins counsel, just previous to the trial, was necessary to 
produce ui support of his action ; not saying what the 
evidence was. Vaughan^ in support of his rule, con- 
tended that the Plamtiif hod not disclosed sufficient 


matter to the Court, aiid he compared this to the usual 
cose of opposing the like rule upon the absence of a 
material witness, whereupon the practice of this Court 
requires, that the name of the witness should be stated, 
otherwise the affidavre is insufficient. 


But The Court bdd that it was a very short process to 
give a witness’s name, but it might be very complicated 
to state what the documents were, and they discharged 
the rule on a peremptory undcrtakuig to try at tlic sit- 
ings after Easter tcrou 


Rule discharged. 
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The Company of Prop ’etors of the Srirrono- 
siiiiiL and WoKci stprsimui: Canal Na\ igation 
V. The Company of Propnctois ot‘ the Na- 
vigation from the Tuent to the Mi.itsj r. 

'J^'MISnas on action of debt loi Si8/. ii&. ^d. due 
nnd of light pajablc the DLleiidjiiKto tlie Pljin- 
fill^ ioi certain rates, duties, and toiiiuige lui and iijioii 
tliccarrjing of diveis goods in di\t‘is b.nges ot the i')e- 
tniflants, and fur the passing nnd navigating of divers 
barges of the Delendniits, upon the iin\ ignhle c.inal ot 
the PlaiiitifHi. Tlic Detciidaiits pleaded the gennal 
issue, and paid money into* court. 'I'he eniise wnA 
tried at the last Sttiffbi d suinincr asyiAcs bniure Dalla'^ J 
and a verdict uas taken for the PlaintiiTs, siibjeci to the 
opinion otthe Couit ujioii a c.ise, .uid also to a reiir- 
riice as to the amount, li the (J'ouit sboiild think the 
Plnintifls entitled to rccovii. 

The case in substance was, tli.it h^ an .iiL 6lh (I ' 
the Plnintifls were incorporated and eiiipimeied to make 
and maintain a navigable canal, which was afteiwaids 
made. By that act, in consideration of the PlaiiitiiT’ 
duirgcs &c. the PlaintiiTs were empowered to demand 
for tonnage and wharfage, tor :iil iron, non stone, coal, 
stones, timber, luid other goods and coiniiioilitips what- 
soever, which should be cariietl upon their canal, such 
rates or duties as they should think fit, not exceeding 
I Id. per mile per ton. And for tiiu bettei ascertaining 
the tonnage of tiinher or wood, 50 feet of round, or 
40 feet of square oak, ash, or elm timber, or 50 feet 
of fir, or deal, bulk, poplar, and other wood, were to be 
rated for one ton. By an act, 10 G. 3., reciting the 
iormer act, and that some amendments therein were ne- 
cessaiy,and some farther and other pow'crs and provisions 

L 4 wanting 


Mar » 


A caiiil mr 
gave a liighi r 
rail ut loiiiuti' 
lor liglii ^uuiK 
than fur heavy 
guoils. It a 
jury find llial 
icrtaiii goods 
w ere liravy 
giHxU when 
the act passedp 
fen years suhsr- 
qupnt consent 
q( thciouiitry 
to loiikider the 
same species as 
light gciods, ' 
will nut ciilitle 
tlie canal cuiii- 
pany to de- 
iiiTiid fur ilir^e 
the toll on 
light goods 
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STAfEORD- 
SHIRJS &nd 
WoaCBSTEIt. 
SIIIRE Canal 
Compajiy 

V. 

Trent and 
Mehrev Canal 
Company. 


wanting for the said navigation, it was enacted that 
every boat passing through any lock on the navigation 
with le^s loading than six tons, should pay the Plointifia 
as a lock due, for the waste of water, 6d, at each lock 
which such boat should pass tlirough, and also a tonnage 
rate for ux tons of lading, in the Hatno manner as if such 
boat bad actually six tons of loading on board. And for 
regulating the price of freight to be charged by the own- 
ers, or miisterii, or other }>crsons belonging to any boat, 
for the carnage of small parcels upon the ennni, the Plain- 
tiffs iioin time to time, ataiiy gciioial assembly, with the 
consent of tlie major pm t of at least 2 1 conimissiuncrs 
at a genci.il mc'otiiig, mighi make bye laws for fixing the 
price lor the eai ruige of any paici‘l not exceeding one 
cuil. upon the canal, and were from time to time to 
publish the prices in mntricr therein menlionetf; and 
a penalty is inflicted on masters of boau foi demanding 
more th.in the prici* so a&cerlained. The same clause 
enacts, tiiat 60 square leet of light goods shall be 
deemed and taken to be a ton weight in all pai ts of tlie 
canal, any thing in the recited act contained to the con- 
trary notwithstanding. From [803 to iBii, incliisivf^ 
the Defendants have been carriers navigating boats 
upon the PluintdEi’ canal, and have cairied thcreoii 
among other goods. Imps, wool, and teazles. Tlic Plain- 
tiffi did not before Octtiber 1803 charge the tonnage of 
light goods by measure; thi^ have since that time in- 
sisted upon charfpng all persons in tliat way, to which 
the Defendants have refused to submit, and the ac- 
counts between them remom unscttletl, though some 
mon^ has been paid. If the Plaintiffii are entitled 
to charge hops, wool, and teazles by measure, as light 
goods, then the mon^ paid into court was not sufficient 
to cover their demand. If they ore not entitled so to 
charge, it was agreed that the sum paid into court 


should 
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should, as far as respected the present action, be deemed 
sufficient. At the trial, the juiy found that at the tune 
of passing the act lo Geo. 3 and prior to ten years 
ego, hops, wool, and teazles were considered heavy 
goods, but tliat withiu the last ten years, and nt the 
time the charges sought to be recovered m this action 
were made, hops, wool, and teazles were, iiccordiiig 
to the custom of the country where the eoiiul hes, 
light goods. The question for the opinion of the 
court was, whether the Flaintifls were intitlcd tochaige 
at the rate or price of u ton weight, (or 60 square feel 
of the hops, wool, and tcn/Ics, cairicd by the Dclciid^ 
onts upon the FLiinti/Is’ t.u'.il 


1815. 


Stafporo* 
BiiiRZ and 
WoRcnruR- 
siiiiiB Canal 


Company 

S'. 

Trent and 
MbiUEY Canal 


Company. 


Shephetd Sulicitor-Gciicral, lor the FlaintilT^, Lon> 
tended, that upon this finding of the jury, the goods 111 
cjucsition were drawn withm the incaiung of the act, 
and were to bo considered as hght goods, and that 
the FlainUlF might be permitted to iccover. 

s 

Lens ijerjt. loi the Defendants, wiis stopped k>y the 
Court. 

Giubs C. J. 'i'lic act of 1 o G. 3. materially vaned 
the interests of this canal company, and, the rate of 
tomioge which they arc to receive for light goods . a 
looser word could not have been used; but we must 
find some meaning for it. But it is found, that when 
the act was passed, tliese articles were heavy goods, 
therefore, when the act passed, it was considered by 
the li^islature, tliat they did not oltiT the Plointifls’ 
rights as lo these species ol goods ; and the Defendants 
must have considered that their lutercstH were not 
affected by the act as to these goods ; otherwise, per- 
haps they would have opposed the tuU in parliament. 

If 
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STAFFOIin- 
MifiiE and 
WolICBSTFR- 
Miini Canal 
Com|iany 

•V 

Tiirsi and 
Ml ii>-KV Lanai 
Company. 


If an action had been brought a }car after the act had 
passed^ the verdict inubt have been tor the Dcfcndantii, 
upon the ground that these were to be rated as heavy 
gtiods. What then has since occurred, to alter their 
rights ? 'lliat the country haa since chosen to consider 
them as light goods; but that will not affect the interest 
of the Defendants »ho are not bound thereby ; niid 
therefwic 6iic Pljintifls arc inlitloil to charge only the 
price of hea\} goods. 

Judgment for the Delendjnts 


I 


WhAVLlt V. Sl.'jSIONs. 


Ihcleuecora ENANT. The PLuiitifl di dared, that he 


|nihlic-housi 
covenantod to 
buy of the 
lesior all the 
inalt he should 
breur into ale 
or beer, or 
otherwise use 
therein, and 
the lessor co> 
venanted to 
deLver on rC' 


MrOA a maker of malt Ibi sale, and by indeiitiiic 
dcinihcd to the Dciciid.int a certain public hoiisi mul 
premises for a term still iinexpircd, at a certain rent ; 
and the Defendant covenanleil that he \iould from 
tmic to tunc and at all times during the continiiniicc of 
that demise, buy of the Plaintiff .ill the malt winch the 
Dcleiidiint should brew into ale or beer, or olbcrnisc 
use anil consume in the dcniisctl messuage; and the 
qunt sufficient Plaintiff covenanted with (lie Defendant, Unit he would. 


good, well- 
dned, market- 
able malt for 
the use ''f the 
Defendjat ui 
the demued 
preimsea, and 
that at a mar- 
ket price, but 
if the PlmiiiT 

should neglect so to di^ the Defendant might purchase of any others. In an action 
for buying malt of othen, a |riea that the naintiff for a loqg tune would net dehver 
good malt, but dtihvered divers quantiUes of bad malt, whereby the Defendant was 
in danger of loimg his custom, and therefore bought malt of othen, was held ill 
on demurrer. 


upon Cl cry reoaoiiablcVcqucst of the Defendant, deliver 
to him .1 suflicient quantity of good, wrcll fined, market- 
able molt for the use of the Defendant in the demised 
messuage, and tliot, at a market price : but if the Plain-> 
tiff should neglect or refuse so to do, the Defendant 
(hould ond might purdiasc the same of any other per- 


son ■ 
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son: that the Deleiidaiit entered iuid 'was possessed; 
butiliatlic did nut ailei the deiniscy and nliilat he maa 
pos»e!iscd oftlxc demised picinisei*, buy of the Plaintiff 
all the malt which he the Defendiint brewed into ale 
and beer, and otheiwise U'ted in the niefeua^e, but 
noj^locted so to do , .tnd although ^hc Plaiiitilf .it the 
several tunes afler inciitioiicd was ready upon every rea- 
sniiuble reijuest tu deliver a sufficient quantify vf good, 
well dried, uiarkctable mult, foi the use of the Defend- 
ant 111 the demised iiiessu.ige, and that at the market 
price, vvlicreof the Defendant at those times hud notice, 
yet iliiit the Dciciidaiit, on the first of tktoLtr 1813, 
.ind on divers otlici daysbicvvcd into ale and beer, and 
otherwise used in the siud messuage, divers large quan- 
tities, to w’lt, 1000 bushels of malt, nut bought of the 
Plaintiff) and without requiring tlie PlumtilF to deliver 
such malt, or miy p.irt thereof) to him. 'The Defciid- 
.iiit ackiiowrlcdgiiig that lie did nut uffci the demise, 
and wliilst he was so possessed, purchase of the Plamtiif 
all the malt which he brewed into ulc and beci. and 
otlicrwise used in the said dwelling-house, thirdly 
pleaded, that the Plainliif iur a long time offer making 
of the said indenture, neglected to deliver to the De- 
fendant a sufficient quoiility of good, well dried, mar- 
ketable inalt^ for the use of the demised messuage ; but 
instead thereof^ contrary to hip covcnaiif, delivered to 
the Defendant divers quantities of bud, ill dried, un- 
marketable molt, to be brewed into ale and beer, and 
to be otlicrwise consumed in the Defendant’s demised 
messuage, by reason whereof the ale and beer became 
so bad, weak, and unsaleable, that the Defendant was 
in great danger of losing tlie custom of many persons 
who had been accustomed to fiequcnt his house for the 
purpose of buying his ale and beer ; and thereupon the 
Defen dan t, in order that he might brew a sufficient 
quantity of good, strong, and sBleable ale and beer for 

the 



Weaver 


V. 

SsKieM 



r5<5 

1815. 

Weaver 

S&fSQm. 


CASES IN EASTER TERM 

the nccrcwry supply of his cintomers irequcnting the 
house, did rin the said day and on divers other days, as 
in the dcclamtion was mentioned, buy divers quantities 
of malt of other persons, and not of the Piaintifl^ and 
did use the some in the demised dwelling-house. The 
PlaintiiF demurred generally. 

Be&t TSerjt., who was to have argued this demurrer for 
the PJointdlj was stopped by the Court, and Copley Serjt. 
.irgucd It foi the Driendaiit. 

Ginns C. J. The Defendant is placed in a situ- 
ation of gieat difliciilts, hut he has placed himself 111 
that situation he has chosen what contract he would 
entei into, and how he .would fortify himself against 
that ( (i\ ciiaiit to which he is evposcfl. What is the 
covenant ? ()ii the part of the Defendant, he by this 
indenture covenanted, that he would from tiinc to 
time, ond at all times during that demise, buy and pur- 
chase of the l^IaiiitifF all the malt which he should 
brew into ale or beei, or otherwise use 01 consume in 
the iiiessiiage thereby demised, and the Plaintiff cov^ 
nuiited that he w'ould on every reasonable request of 
the Deiendaiit, deliver to him a suflicicnt quantity 
ot goml, well dried, marketable malt for tlie use ot 
the Defcudaiit in the ificssuage thereby demised, and 
that at a market price; but he goes further, and re- 
serves to the Defendant the liberty of providing him- 
self elsewhere, if the malt be bad; for there is a proviso 
that if the Plointifi* shall neglect or refuse so to do, 
the Defendant imiy purchase the same of any other 
person. If the Pl.untifF sends in bad malt, the De- 
fendant may bring his action of liovenant, and may also 
buy malt of others. The declaration states that the 
Defendant hod used in his malt-house 1000 quarters 
of malt purchased of others without xcqupsting the 

FlaintiiT 
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Plaintiff to delner it. Tlio pica that while the 
Defendant was possessed of the demiseil preraises, lor 
a long time the Plaintiff ref ..cd to dcli\er a siiHicient 
quantity of good, well dried, uid market. ilile limit, but 
instead thereof delivered divert quantities ol bail, ill 
dried, and nnmaiketiiblu malt, and thereupon, that 
the Defendant bought of olhei persons, and nut of the 
Plmiitifl^ and did use tlic some for the oiiise* afoiesnid. 
This plea docs not sufficiently ruiineLt the malt pur- 
chased, with the orders given to the Phimtiflj so as to 
excuse the Defendant for bu^'iiig of others. 'I'lie 
Defendant ought to have stnteil, th.it he did give ])ar- 
ticular orders to the Plaintiff, and that on his breach 
of duly cxecutmg them, he bought particular quantities 
of others. If we were to hold this plea sufficient, we 
must decide that a single breach by the lessoi would 
release the covenant of tlie lessee. The argument 
urged for the Defendant, is, not that the PljiiitiffS 
breach destroys tlie lessee’s covenant, but that it sus- 
pends its operation until the Defeiiilant receives notice 
from die Plaintiff that in future he will send die 
Defendant better malt. I cannot accede to this ; and 
dunk die plea is defective. 



SI. 

Ssssiovs. 


Heath J. was of the same opinion. .Tins was a 
very improvident covenant, but the Defendant is bound 
by it. 

Chamdre J. Tlie covenant is absolute on the one 
side ; if bad molt is delivered, or none delivered, the 
Defendant may sue the Plaintiff : he may also supply 
himself elsewhere ; but to entitle hiiiisulf so to do, the 
Defendant must shew that he has Loiiiplicd with all 
thmga to be observed by him, that cutitle him so to do. 
But he only avers that the Plaintiff has sold him bad 
malL A breach by the landlord does not generally 

dischaige 
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1815. diBcharge tlic co^oiiant of the tenant, nor must it be 
W!eavui becuHse upon these covenants eatli purty 

^ has a complete remedy against the other. 

SiSGlONB. 

DALI.AS J. I tliiidc each of these parties has a com? 
picte remedy, and must resort to the remedy by action 
on th«jir respective covenants, and that the brcocli by 
the Plaintifl' of his covenant, is no discharge ol the 
present action. 

Judgment for the PlaintiflT. 


2. 


POSILE •U. BlCKINCTOV. 


If a Defenil- 
ant, who paya 
money into 
court, after* 
wards obtains 
Judgment as in 
case of a non- 
suit before the 
Plaintiff has 
taken it out, 
the Plaintiff 
cannot after- 
wards have his 
costs taxed up 
to the tune of 
paying the 
money in « 
court. 


wa 3 an action fur goods sold and delivered. 

Tlic Defendant paid 1 S/. into court. The cause 
went on to a notice oi trial, and was set down for tij'nl 
at a former sittings fovLotidon. Tlie Plaintiff withdrew 
his record. 'Hie next term the Defendant ruk'd hmi 
to enter the issue, and afterwards signed a judgment of 
non pro^. against him, fur not entermg the issue, Tlie 
Plaintiff then took the money out of court, and after 
the judgment was signctl, but before the Defendant had 
taxed his costs, taxcd^liis costs on the rule foi paying 
money into court. 'Hie Dclcndaiil taxed the siibscqueiil 
costs, and on the taxation, the Plaintiff insisted he was 
entitled to the co'^ts up to the time of paying the money 
into court, and offered to set them off against the cost^ 
ol the judgment ''f Noa/>/o5., which the prothonoturs 
allowed. 


Skepherdt Solicitor-General, now moved, that the 
prothonotary might review his taxation of costs, insist- 
ing, tliat where a Defendant pays ition^ into court, if 
the Plaintiff does not take it out hcfcrc judgment of 

1 1 ROR' 
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ji"ii pnis., tliL' I'Liiiitifl' IS iiot ciititifd to llu* costs uji to 1815. 

the timo of pu}iii^ the mono} into couit. In llic case ^ 

of Ctoyfjy \. Oloh us//ru. (o', tf Court ol King’s llonch 

Fat.'ibhsii iliu ptnii iple, that it the PLuiititV sutlers the Beckinotuv. 

c.iuse in .iii^v to come to un aiKersc jiidirinont, he 

must •tniiil on the snine giouiid, uiiat moans soever 

he Lonirs to that juilgiiient; as if be had tijoil tin t.iuse, 

and .1 nonsuit ut veuliet luail passed against him. * Tlio 

^urmoi cases MCI e ut a nonsuit at trial , that (.use sa^s, 

that upon 1 ju<lgiii(‘iit as in case of a nonsuit, the ]*lani- 

tift' shall hnvi: the siunc disadvantage; and so it is here. 

in the case ol njtidgmciit ot non pi o^. 

Bosanquet Serjt. shewed cause against this rule in the 
first instance. The practne In piis couit iv, that unless 
the PlaintilFproccHKls to tiial, he is entitled^ to tax ins 
costs on those counts on which tlieinouo^ lias been paid 
iny and to take the nuiiiuy out of court, b'everol cases 
have dcculeib tliat though the PIjiiitil)‘ puls the Do> 
fendont in that situation 111 which lie is entitled to move 
for judgment as 111 case of a iioH'.uit, and even il the 
Plaiiitiil takes out a 1 ule to discontinue, j et, il he has 
not actually been to trial, he may liave costs lor the 
PlaintilT taxed up to the time of paying the money into 
court. In this court the practice is more L^vnurablc to 
the Plaintiff' than in the Court of'Kiiig'b Beiitli . lor m 
causes upon policies of insurance, in that court, the 
short causes arc coiisideiol as if they were tried, on 
which the Plaintiff loses the costs ; but here, the Court 
give the Phuiitiff' the costs on the short cause", though 
he loses his co'its on the cause when-in money has been 
paid into couit, vihicli is actually carii«d down to trial. 
lieeiitlmv x. BiacUb). In Seaman v. Bnti^e[c) the 
Court of King’s Bench held, that the PlauitifT was enti- 

(a) X Maule tsf Se/<t». 335. ff) S 7 '. R 408 

(i) 2 Taunt, 361. 

lieu 
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i8i 5< tied to coats up to the time of paying the money into 
* FtKTLE court, though the Plaintiff bad given notice of trial, and 
V. by having omitted to countermand it, hail entitled the 
Bkunctun. Defendant to judgment ai in cine of a nonsuit. Uorck 
V. Wright (<z)i the Plaintiff wa^ held entitled to his cost«, 
though he had tWice withdinwn his record, and had 
since taken out a summons to discontinue on payment 
of costs. 'The generality of the rule is cxcmplifletl in 
the cases of Srtveige v. Franklin (i), Davies v. Mansell {e\ 
Ftshei' V. Kitehingman (d), and Bate v. Crane (e). The 
judgment in Croshy v. Olorensheva seems to have pro- 
cecilcd on the words of the statute {J) for judgment as 
In case of a nonsuit. The words of the statute certainly 
are, tliat the Defendant shall be entitled to costs in any 
action where he would upon nonsuit have been entitled 
to the same. The Pliuntilf here, then, though he was 
hoble to a judgment as iii cose of a nonsuit, was still in 
s condition to take out the money, and tax costs to the 
time of paying it in, becanse he had not previously 
taxed his costa Even in the case of judgment as in 
case of a nonsuit, it is siud by BayletfS^ that if he had 
taxed hiH costs before the rule was made absolute, he 
would have been entitled to them. If the Plaintiff had 
come hither with a triflmg excuse, and given aperemp- 
toiy undertaking he would have had an opportunity to 
get his costs taxed ; and there is neitlicr precedent nor 
principle to deprive him of them. 

TTu SaUdior-Qeneral supported liis rule. The rear 
son of the Plaintiff's cases is, that the cause is in pro- 
gress and by taking the money out tlicn, the Plaintiff 
shews he does not mean to proceed to judgment: but 
why has he not costs when a verdict or nonsuit at trial 

(W) Barnes, sB4. 

(v) Aid, itf. 

(/) 14 S. «. 17< 'I* 3, 

lias 


(a) tTX. 4B6. 
(A) Barnes, 28a, 
(e) Ihd, sis. 
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has passed against him Because he hns united for that 
uhicli maybe the touiidnlinn of an ad\cr 8 e jiid^pnent, 
and uhenrrer Aii.udvei'si judgment takes plane he loses 
lij*- co-t>>. 



Fdbtlb 


Vi 

BeTKINOTOM. 


Gibbs C. J. The PLiiiitilT can produce no case in 
uhicli it has been deteimmcd that be it> entitled to Ins 
< lists up to the time of paying Uie money into court, Iw 
>iot having taken the money out ul loiirt until altoi 
judgment has been signed against bnn. W'hiitpiin- 
cjple, then, can he estabbsh ft bus been dccideil, 
tliat wlicrc a PlnintiflP waits for a verdict igiiinst hnii, oi 
<1 nonsuit at trial, he loses Ins eosts. That is on the prin- 
ciple, that if be teiimnatefi the cause jii an earlier stage*, 
he may have costs to the timecol paying in the iiioiiev, 
but not where he has chosen to await tin* hrial imu<> ol 
the contest. It lias been held in the King's Beiicii that 
111 the disc of judgiiieiit ns in (he case cd a nonsuit, ihi* 
Pliiintj/f IS not eiit lik'd to his costs. My Bi other Uu~ 
■^angiu't tries to make a deitiiiclioii In-fveeii i jiuigriienL 
as in case ol n nonsuit, nial njuilguieiitc'l nvti /vcn VVe 
■-Cl no ground lor it. So fir ns any re-’sori can bo .ip- 
plicYl to a case of this nature, wc think the decision of 
the Court of King’s Bunch on this subject is right, and 
that the reason of the case requires, Umt fhe PlaintiiT 
should not be entitled to his c^ts; the pnithonotary 
must therefore review his taxation. 

Rule Rlisohite, 


VOL. VI. 


M 
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jfaji. Shelly, Plaintiff; Millea and Wife, De> 

forciants. 

Johnson, Plaintiff ; fame Deforciants. 


Fine amended T^LOSSET Scijt. was permitted to amend two fines 
hf nibstitubng substitutinff (Xd Brerit/brd, a hot emus, for 

tonuuiat the the parish of upon an affidavit that there was 

pamh of B., no such parish us Brentford^ and that the premises 

situate in Old Brentfotdt in the parish ■' 

The Court hr referred to Flaser v. Baaezrtght (a). An objection 

are not in^duced bccu raised to the title by a purchaser on this 

to amend linetf , , , . , . 

by the difficul. account, unless uic amendment could be made, 
tics raised by 

purchasers. PerCttnum. The court will not in the slighlest 
degree be swayed by die diflicultics that a purchaser 
makes, as an inducement to amend the fine: but the 
amemdment is, upon principle, proper to be made. 

Ftaf. 


(a) Anttt't. 303. 


Maj a. HaCEOOHN V. ^LaiNG. 

The Defend- ^SSUMPSTT. 'Zlic ad count stated that the Plain- 

ant 'taught by his auctioneer and iment, caused to be put 

■oeds by aac- , / l,- . . , . 

tion, upon the Ap to sole I7 pubhc auction certain goods, to wit, seven 

condition that 

they were to be cleared away ai. the buyer'e eatpence in 14 daya, and the pnee p»d 
on or before delSvery t !f any lots remuned uncleared after tbe time allowed, the de- 
poait*money should be forfeit, the goods resedd, and the loss on reale made good by 
the preant purchaser. The broker gave a bought«otek which allowed 14 daya for 
receivmg and debvery . Held that only the buyer had 14 days to dehven but that 
tbe seller was bound to dehver i n stan t ly. 

f a vendor, as upon de£suh made by the 
the first purchaser for geeda baguned 

lots 


Stmbk. That after a icale of goods I 
first puicluias he cannot recavo' apiast 
aadtold. ^ 
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lets of damaged hemp, and one lot of damaged hemp, 
upon and subject to certain conditions, which this count 
stated ; the second of winch was, that the lots were to 
be cleared away at the buyer's expence in 14 days from 
the day of sole, and the remainder ot the purcliase^ 
money must be paid on or before *thc delivery of the 
goods. And the third nas, that if any lots bliould re> 
main uncleared after the time allowed, tlie’dcpojt 
money should be foricitcd to the piesciit propiietors, 
the lots resold by public or private sale, and the losb 
(if niN||B^)gatlier with interest of money, warehouse- 
rent, wd all charges attending die same, must bo made 
good by the purchaser at the present sale. And die 
Plaintift' averred that the Defendant a us the l^hest 
bidder, and was declared the purchaser, at a certain 
sum of money ; and after averring muluaL proiniscb to 
perform all things in those conditions of sale contained, 
he alleged for breach, that aldiough the Plaintiff ufter- 
warfls, and during all the 14 daprs after the Dclcndant’s 
promise, was ready and willing to deliver die hemp to 
the Defendant, upon his paying lor the same, yet the 
Defendant did not within 14 da^s from the day ot sale, 
at the Defendant’s expcnce, clear away the lots, or pay 
the Plaintiff the purchase-money, or any part thereof^ 
but refused, and the lots remained uqclearcd after 
the tune limited. Abd the Plauitiff alleged that be, 
after the 14 days, resold die goods at a loss, according 
to and by virtue of the condidons of salc^ and that the 
deftciency, and the charges attending such resale, toge- 
ther with the interest of money, and warehouse-rent, 
amounted to a large sum, which, 1^ reason of the pre- 
mises and according to the conditions of solc^ the De- 
fendant became liable to pay. There was also a 
count for goods bargained and sold to the Defendant 
The cause was tried at the sittmgs at Guildhall after 
Htlarif term 1815, before Gihbs^^. J., when it was 

M 2 proved 
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proverl that the gixids were put up tu bale on the con- 
ditions (annexed to a catalogue of the goodii) which 
lire stated in the second count, and that the Defendant 
was the highest bidder. He applied to take away the 
hemp immediately after the sale, but it was then in pawn 
for certain duties, which mint lie paid before it could be 
delivered ; and he was therefore unable then to obtain it. 
The broker gave the Defendant a bought note describing 
the goods us bought of himnclf, upon the terms, amongst 
otlitTh, tli.it 14 iLiyci were to be allowed lor receiv- 
ing and delivery. A |Mirticular of ihe Piai^^Ka de- 
mand stated tJiflt lie sought to recover the^niount, 
lo^elhei with interest, of the loss which had occurred 
'o li^i upon the 1 ctMilc of the goods 111 question. On 
tills cvidome, (the hist count describing a contract 
which clearly was not proied,} Best Scijt. contended, 
that the Plaintiff coukl not iccover on the second count; 
that the conditions of sale gate 14 days for die pur- 
cliascr to take away the goods hut gave no latitude oi 
time to the \endoi for dchvcnng them, but that lie was 
hound to deliver instantly, which he had failed to do, 

. that the conditions o sale, and not the bought note, 
constituted the contract between die parties ; that even 
it the bought note could be called in aid, its true con- 
struction did not give the seller 14 days lor dehvery; 
but that if it did, the Plaintiff had not declared on 
that bought note, but on the randitions of sale annexed 
to the catalogue only. Shepherd Sohator-Gencnil, for 
thc'Plainti^ oemteoded, that the seller had 14 days for 
delivery, as well as the buyer 14 daya for takmg away 
the goods. Gibbs C. J. thought that the 14 days were 
kllowed- to the pnrchaeer as a oonvemenoe to him for 
carrying away the goods, but that the seller was bound 
to deliver them at the first or any mement of the 
14 days ; it was impossible that the sdlcr could have till 
tile last moment c#he X4 days for delivery, ranee the 

pur- 
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upuii uut takii^ tlicguod^ witliiii the 
14 ila}d, u.i^ tu lorleit liM tlepo'iit. H/iep/m d then vc~ 
sotted lu tlie count tor goods barguniud and sold, to 
whicli Bis/ objeclcNl, that as the PlaiiitiJT hod Laken upon 
hiiiiEC ‘11 to i(<scll tlie goods» he had repiidiiiteLl Lite sulo 
to the Deleiulniit, and could uot*iiow recover as lot 
goods biirgaincil and sold ; aud furthei , tlial Lite parti- 
cular which the PlaintilF had dehvcied, fonfhiod his 
deinuiid to die loss on the resale, and piechidw-d Inin 
lioui recoveiiiig lor goods Uirg^uiitnl and sold. I'lie 
jury l^iuid a veidicl foi the Plaiiittll", subject to the 
point reserved, whether the Pluiiitill, under these cii- 
cunihtaiices, was entitled to recovei. 

Accordingly, Jii'it 111 this term ohiaiiied a ndc ;//m 
to set aside the vcidicl and qiler a nonsuit, reljiiig on 
the same coiisLi uctioii oi die contract on whicli lie had 
insisted at die ti lol. 


1815. 

IlAbinORH 

V. 


Lainc. 


Shcplurd now shewed cause agiunst this rule. He 
urged diut the resale was no Bai to the Pluiiitiirs re- 
covery lor goods baigaiiied and sold, ns had been held 
by Lord Elleuborvug/i C. J. 111 the case <>f Metlens v. Ad- 
iock (a), 'i'he special coiiliact oiioIiIcn the PlaintilT to 
resell, so that he docs not by the resale repudiate his 
contract, und diis is a term ot the contract which the 
law would JJiiply, although tt were nut expressed; 
therefore it is not necessary diat it should be specially 
declared 011, but the PhniitilT may insiaKi on the contract 
of goods bill gained and sold, aldiough he resorts to a 
reside. Whether the seller has or has not sold to any 
one else the gcxuls whicli the purchaser has rejected, 
cannot alter the Pliiiiitiirs right to recover for good>> 
bargained and sold. As to the porUculai, it only points 
out the trunsaction upon which tlie Haintiff’s demand 


(a) nEjp‘N.PmCiu.zsi, 

M3 
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is founded; it docs not profess to state the tedinicol 
description of the Plaintiff’s right, and to shew on 
whidi count he intends to proceed. If indeed it had 
specified one technical description of the Plaintiff's 
claini, perhaps it might have been deemed to exclude 
another technical description of it ; as, for instance, if 
It had stated that the demand «.is on the count for 

4 

money lent, perhaps the Plaintiff might lie precluded 
from recovering on the count for money had and re- 
ceived, nliicii he did not particularize; but that vras 
not the c.'ihc here. The meaning of the bought note is, 
that tlic seller should have 14 days for dcliv’cring, and 
the buyer 14 days for receiving the goods. 

‘The Couii {b) relieved Hest. The main question is 
on tlic constn'ction of tins contract, as it is to be col- 
lected from the conditions ol sale, and the bought and 
sold note ; and taking the two together, we tliink it is 
door, not that tlic seller should have 14 days to deliver 
the goods, but that the purchaser should have 14 days 
to take them away. He must have a reasonable time, 
within which lie may tokc them away. Hic seller may 
be ready to dehver them at any tunc. If the purchaser 
do not take them within the stipulated tunc, a penalty 
is inflicted on him; 'he forfeits his dejmsit ; he is to pay 
the loss on a resale, and interest on the loss. It is there- 
fore unnecessary to dwell on the other point. 1 would not 
unnecessarily differ from Lord Ettenboroughf but I much 
doubt, whether this can in any manner be considered 
as a case of goods bargained and sold. Here is a par- 
ticular contract, that on paying for the goodsi, and tak- 
ing them aw’ay at a certain time^ the purchaser dull 
have the goods; but if it be a contract of bargain 
and sole, it certainly is subject to a condition; for 

(a) Heath J. was absent oa this day, and during the residue of 
tiiu tena. 

if 
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if the purcliascr do not take the goods witliui a certain 
tune, the seller may, by the terms, rescind the contract; 
he may resell, and if he resells, I think he shews his 
dissent to the contract of bargain and sale. 1 tlirow 
this out, that I may not seem to have altogether as- 
sented to the doctrine that has be<»\ contended lor, but 
I think this case must on the ments be decided against 
the Plaintiff. ^ 

Rule absolute. 


1815. 

HAasDomf 

v* 

Laxho. 


Leigh v. Beetles. 


Mnj 3. 


this cose the Defendant put in bail to the action 
on nth November. An cxce|>tion was entered on 
the 24th of Navembetf but in the mean tiiAe the Plain- 
tiff hod commenced an action for nn escape, in which 
he recovered. The bail nc\cr justified, but the De- 
fendant had nevertheless applied to the filazer to enter 
on the roll the rccogniaancc ot the same bail, which it 
is the practice of that officer to do, if required ; for not- 
withstanding that the bail arc rgcctcd, they still stand 
as bail in the filazer’s book, and though the exception 
appears dn Ins book, it never appears thereby whether 
they have justified or not. Ihe sheriff had now sued 
the bail below on the bail bond, and they had pleaded 
camperuenmt ad dtem^ whovupon Best Seijt. moved 
for a rule nisi to take the bail recognizance off tlic file, 
under an apprehension that the bail would prove their 
issue by the production of this record, against which 
the Plaintiff could not aver. The Court at first inti- 
mated, that the evidence of the recognizance might be 
met by evidence of the rejection of the bail : th^ 
could not perceive for what honest purpose the bail 
should BOW enter into this gratuitous undcrtakuig, but 

M 4 they 
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thcj conceived it would be no answer to the bail bond, 
to shew a recognizance voluntarily entered into, when 
the sufficiency of tlie bail had not been allowed by tli'* 
Court ; It was not, however, fit that the sherlfl‘ should 
have to encounter that difficulty, and they granted a 
rule full. 

SAejj/ierii Sohcitor-Genoial now shewed cause again&t 
thia rule. He contended that the Defendant bad done 
every thing which was incumbent on him, having put 
in hia bail in due time. If the bail did not jiislify w'lthui 
four days after exception, the sbenil's officer might 
liiLvc ti'cated them as a nullity ; but it ivos by bis own 
iK^IccL that ho had subjected himself to the action 
fill liie escape, whde the Defendant had been guilty 
of no lulled. 

m 

The Courts intci poking, observed, that it was not the 
question liiorc, u liether the aherifT had misconducted 
himself but whctlicr .(here was sufficient ground to 
take oil' tlic roll the recognizance of bail, breausr, 
standing where it did, it testified a falsehood. The 
Court thought it ought not to remain. The remedy 
of the sheriff is by proceeding on the bod bond if the* 
Defiendants, on tlieir plea of compcnterwift give that 
reoogDizance 'in eviden^, the sheriff had no ojqiortu- 
nity of ocHitroverting its truth. The Court therefore 
thought the rale for takiz^ the recognizance off the 
rail, ought to be made absolute^ because otherwise that 
record would enable the Defendants to prove at the 
trial a fiiet whi-'h was not true. 


1815. 



Rule absolute. 
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I*'’ thia CBSC tlie PIuiiitilF UeclaFcd Htr n HIk'I written It i» uni lui 
and published concerning him "in ins trade of a 
victualler, which he desciibed in his dccIur.ilion us Derendani 


“ purportiiiff that the Plainhfl’a lieer wdb of *a bud PJ*W‘Bhed a 

ubel cnncRn- 

quality and sold by deficient menaurc, iind that his mg thr FUm- 
other liquors and the treatment of ln*t guests were t*®"*® •>“ trade, 
bad, and that his house, (meaning Ins [lubhc Iioiisc,) IhaflMheei 


was, from those circumstances, a iiuj>>niiLe, and there- of bad 
fore that another public house was niiiLli wanted by 2“id by ^e 
the neighbouring inhabitants,” and averred special cient meaburc , 
damage. The Defendant demiu red generally. the libel jt»elf 

ought to be set 
* out. 

Z,au Serjt., in support of the demurrer, cited Zennino And it is 
V. Artellla) mA Mailtand GoUhieu (b) , .md observed !>»•* ®® 
that this was a novel attempt in pleading to declare on a 
libel, without setting out the verj words used. 


Br>!l Sei]t , coHttd, uigeil, first. That the declaration 
was sufiicieiil ; secondly, that li defective, it was deter- 
live in form only, and could not be taken advantage of 
on n general demurrer. First, It was cgiongh to set 
out a libel according to its substance. The Qttcen v. 
Drake (c). HoU C. J. there says, ** you may describe a 
libel by its sense and meaning , thos, it is a good infor- 
mation, to shew that the Defendant mode a writing, 
and therein said so and so^ translating it into Laitn, 
In Zendbio v. AjcteUf the point was but little considered. 
So, it is sufficient to aver that die Defendant used wordh 
impodng the crime of felony, sdly. The declaration 
shews an imputation on a tradesman, that he sells bad 

(a) 6 Term Ref . i 6 a. (i) zBaJhAZt- (r) zSaU. 66 i 

goods 
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goods to his customers, which is a buflicicnt cause of 
action : it is substantially shewn, and the not setting 
out the express words is merely want of form. 

Lens in reply. The effect of a libel cannot be set 
out without any statement of what the libel contains. 
By tins mode of declaring, the Plaintiff deprives the 
Dclcndant'of the advantage pf deinurrhig or moving 
in arrest of judgment, or bringing a writ of error; 
cither of which he might do, if ilic supposed libel, 
when set out on the declaration, contained no libellous 
matter. At the time when the Qtteen v. Drake was 
ruled, there w'os a necessity, which docs not now exist, 
for a departure from this rule so far ns to translate the 
libel into Laivut because all pleadings were tlien m 
that language. rniis foim of declaration leaves it 
wholly in the judgment of the Plaintiff hiinsclf to de> 
tcrminc whether a writing is actionable. Tlic law 
requires that in the first place tlie very libel itself should 
be shewn on die dedaration, and after that, the PlalntiET 
may add what he will by way of tanuendo. 

Cur. adv, mdt. 

The Court on this day gave judgment for the De- 
fendant, upon the ground that the Plaintiff, this 
mode of declaring, withdraws from the Defendant the 
power of calling for the judgment of the Court on 
demurrer to the words of the libel, whereas, if he states 
them upon the record, the Defendant, if he tliinks fit, 
may demur, and bring before the Court the question 
s^cther thi^ amount to a libel. 

Judgment for the Defendant. 
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'1^’HESE were two octioiia oil a policy of iiiHurancc, 
and the declarations contained also a ct^uiit 
an award mode under a reference bj tlic PlaintilF on 
tlie one band, and all tlic uiidcrwi iters on die policy 
on the other hand. Upon the trial of the cause at tlic 
i^ittings nflcr HJarjf term i8iy, before Gtbbs C. J., it 
appealed, that the agreenicut to refer, and the award, 
were each written on one stamp: for the Defendant, 
it was objected, tliat ns many stamps were requisite as 
there were underwriters. 'Flic evidence, however, was 
admitted, and die jury found a verdict for the Plointiii^ 
cubj'ect to the point reserved. 


Hest Serjt. in this term mosixl for a lulc ntsi to 
set aside die verdict and entci a nonsuit, contending 
diat this ease was disiinguishablc from those that 
would be cited, because lieie the awaid was sought to 
be used, not between the Plaiiitifl’ and all the under- 
writers 111 a mass, but between die PlaintilT and this 
single Defendant, and w as therefore more Idee die ease 
of Copley V. Day {a), wheie a Icsbor made scvcr.il 
contracts with several leiianls respecting separate 
lands on the same instrument, and the stamp after- 
wards affixed was approprjat4.‘d to one name only, and 
could not have been applied to any other, and th^ 
other contracts were struck out. Gilby v. Dochfer (£) : 
It was held that separate debts due from two different 
persons could not be comprized in one affidavit on 
one stamp. So (r), wltcre lour corporations hod been 


1815. 
May 5. 


The teversl 
unilerwiiten 
On ihi* lame 
policy have 
lucli a coin- 
mnijiiy of in. 
terest in ilie 
subjrct in- 
•uml, that if 
they all aj^rce 
to refer the 
demand of the 
asaiircd on that 
polic y, o 1C 
itamp for the 
aj;m‘in(>nt to 
refer, iiitl one 
stamp fur the 
award, are 
tuffitient. 


(/i) i‘t£tut,t4z, 
Ci) I ji«ug. ai 7. 


(r) Hear v. lUckti % Str, 7i<!. 

admitted 
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adiiiiUcd by onu instrument, four separate stumps vvcic 
recjuired. The Court granted a rule ?ust. 

SAejiha d Solicitor-Gcricral, in shewing cause against 
this lult^ ailopted the language of a recent (reatise (a), 
as admirably expressing the piinciplc which was to 
govern this case. ** The distinction estabhslied,” he 
caid, wtis, til at if die interest of the parties relates to 
one thing whicli is the subject-matter of the instrument, 
or, in other W'ords, if the instrument aflccts the separate 
lntcrc^ls of sevcial, and there is a coniniiinity of the 
*>aine siibject-niaUei as to all the particis there, a single 
stamp will be siilTicicnt; but whcic the p.irties have 
'-(.palate inkrtats ih saveial siihject-niatlcTh, there might 
lo be .1 separate tlatnp tor each ]iarty, against uhoni, oi 
III whose loNOiii, the iiistiiimcnt is oHcrixl in evidence.” 
Ilcie, (hough the interests ol all the iindciwiituni are 
several, tlitw all i elute to llie snnie thing, and so the 
case lb (hbiiiigiiish.ihle fioiii Cajdi-ij v. littij. If llurec 
(laitncib on ciio side, and llieir ileblui on the other, 
letened u demand of a debt, though it were agreed 
tliAL the arbitrator xhoiiUI award in what shares the 
partneis should lecene it, that ciiLuiiiblaiiee would not 
lender three stamps necebs.iry. In the c.ise of a debtor 
compounding with his creditors, one stamp only is 
necessary. *1110 subject of this iiisiiiance is entire: the 
undent riLors do not severally insure specific parts ot 
the goods. There is the sanic ground for requiring 
two stamps to a jouit and sc'vural bund, where the 
Plorndfi' severs in action. He ated the cases of the 
"'Bristol Dock Company v. Williams ( 6 ), Bakn v. Jar~ 
dtne (c), and Bowen v. Ashley (d), This case is svholly 
distinguishable from Gtlby v. LocAyer. 

(a) ndUp^t Tnmtue am the (r) 13 EasU » 3 S’ »• 

La‘w of EviJemctf sd edit 389. (d) i NtfO Bef. 374. 

(A) Davu V. WUltamSt I3 Eaih 

331. 

Bcii 
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Bcs^ .*0111 Vat^han Sltji., in siippoil ol' tlic ruio^ 1S15. 
.idmitted the piinciptcto be is stated, mid the pi oprietv 
of the decisions releried to, 1 ..t ixiuh tliei weie inn])- 
plicnble. In all the c.iiies iitetl, the iiiteiests, though ronPr.s. 
scpai ate bi lore, were unitetl bj the elTect ol the agree- 
ment, but that wall nut the cn<c here. In niMiianie 
causes a separutc stamp (tir each iiiiilemiilei is neces- 
sary on the cunsolidutiun rule, nlncli is an nistaiice 111 
point. Ill BoaxJ! V. Aihley the ciiitilition of the liuiid 
made eacli ubiigoi answcioble for the aclsnl the others. 

In the Ifi tst<J Dock Cobijhih^ \ tVtUiamsy the ubjeit was, 
to raise one aggregate fund. In a deed ol coiiiposiliuii 
the debtor conveys all his pro|ierty to li ustces to make 
an aggregate fund. Here, neither the subiiiissioii, which 
was of several causes ol actuus (there being here no 
oonsolidatioii rule,) nor the aivani, nhicli uqs, that the 
Defendants, meaning each oi them, shall })ay 7; fK‘i 
cent., efleeted any union of iiiteicst between the [lartics. 

An attachmeiu obtained ugauist one (ui non-payment, 
could not be entorccHl against aiiutlicr ol them. 
verol underwriters caiiiiot be sued lu one action , their 
contracts arc several, 'i'hi case ol pm tin is dilTers, loi 
there, all is liuttuiued on the same contract. 

Cur. adv. vuU. 

% 

Gums C. J. now dcliveieil'the judgment of the 
Court. These causes have stood over for judgmenU 
Each of them was an action on a policy of inHurance, 
with a count m the dcclariitioii on an award made by 
an arbitrator, to whom it was stated at tiie trial that th% 
parties luid referred the matter in dispute. An olgec* 
tion was taken to the Plaintiff’s cose, tlut the awanl 
produc'od, and the agreement to refer, had each but 
one stamp ; whereas eadi of tlieni, it was urged, in- 
cluded the inteiRsts of the Defendant, and of all the 
other underwriters, and comprehended in effect as many 

fcparat* 
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srparate ogreemcnta and separate awards as there were 
underwriters on the policy. We think it impossible to 
decide that, in the present case, more stamps than one 
were nccessar}', without disturbing decided cases. It 
wns admitted by the cxninscl for the Defendant, that in 
a case of composition by an insolvent debtor with his 
cieditors only one stamp is ncccssaiy. There the drf- 
ferent creditors have each a separate remedy against 
the insolvent debtor. They have no joint legal interest; 
yet it has been always considered that upon such a deed 
one stamp is sufficient. Such deeds have always been* 
received in evidence without objection ; their legality 
has been acquiesced in on the pnnaple, that all the 
creditors have a common intcrebt in the joint fund. In 
the case of Baler v. Jt&ihne^ all the mariners in a ves- 
sel conveyed their interest in a prize to an agent. It 
was objected that tliey had each a separate interest, and 
that there ought to be as many stamps as persons in- 
terested. It was answ'ered. It is true that when the 
agent has sold a priz^ each churning his share must 
nsseit his claim separately ; but they have a community 
of interest in the joint fund, on the proceeds of which 
each is hereafter to assert his separate claims ; and that 
cominumty of intenst enables them to convey by one 
deed, with one stamp. Another case aro«e on the 
subscription to die Brtsttd Dock, in srhich a number 
of persons hod subscribed an agreement that each 
would subscribe the sum set against his respective name* 
Tins was on agreement by several for a subscription to 
one common find; there it was held that one stamp was 
sufficient, because though the parties might acquire so- 
paratc uiterests, or sulgect themselves to separate obli- 
gations, yet uU contributed to one loan, and therefore 
one stamp sufficed. Burrough, of counsel for the De- 
fendant, admitted that he could not 'distinguish that 
case from Baker v. Jardtne, In the present case the 

1 1 agree- 
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agreement is between the assured and all the under- 
writers on the policy. All have an equal interest in the 
matter insured, att^hinK equally interested in the pre- 
servation of It ; for if it is preserved, none of them are 
liabla It is true, that in a court of law*, on the question 
whether the assured had a claim on any one under- 
writer, his claim cannot be mingled with that of cither 
of tlie others ; but it is equally true that all have an 
equal interest in the question of the liability. Here 
die parties agree to refer the question, what chums arise 
on the policy; and this, we think, is such a community 
of interest, that one stamp is sufFunent. I luivc omitted 
to say any thing on the case of Bowen v. Azhley^ in this 
court, because there was a difference ol opinion at the 
bar respecting the legal effect*of tliat instrument. It 
was argued by my Brothers Shepherd ond that 

each obligor was answerable fur the performanoe of all; 
now if each was answeiublc ibr all, the question did not 
arise ; but the report docs not shew how tlmt fact is. 
[Best here stated that he was possessed of a cc^y of that 
bond, whereby it appeart-d tliat the words were, tliat 
each was bound for the others of diem.]] If that agree- 
ment was, that each should be answerable for the other, 
the subsequent words of the condition, that each should 
attend the meetings. Sic. would refer to aiul give effwt 
to that agreement ; if the agreement was, by each lor 
the act of himself singly, then the subsequent words 
would not go beyond it. But it is immaterial to the 
present case, and I have not relied op it. 

Rule discharged. 


1815. 

»— r— 
GoemsoN 

w. 

Fobob. 
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Maj, S‘ PiijLiFSQx and Biiewea 17 . Caldwlll. 

The Court will '^HE Plaintiffs had recovered a judgment for 143/. 

not upon mo- costs, pgaiiist the Defendant alone, and 

tion enable a,,,, 

prisoner to set token liim 111 execution. 1 nc Defendant and 

off in a sum- hfellon hud sued the PiatntiiTs for n debt of 115/. 
^?f^which Scrjti moved that either tlic Dclcndanr might 

lie has obtained be permitted to •-''t off tliit> debt dguui->l tlic jiidgiiiciit, 
no judgment, as fer as it would extend, and pay oidv the diAerciu*' 
IMaintilf’a’ tu tlie Plauitiffb, and thereupon he dischuigid oul ol 

exei-utiuii the custody of tlic znaishol as to thib suit . or else, th.ii 

he might be permitted U> pay L15/. into court lor the 
account of himself .'uut Mdtony and pay over to tlie 
Plaintiffs ohIj' the rtsaduc. He stated that he was in- 
structed that MfUon would become party to the rule, 
and be cited Bobals v. Bigg (a), adopted in Bidl(>r\ 
N. P. (6), and Hall v. ()djf (r), The Court observed 
that the core in Bames was very involved : they grant- 
eil a rule ni^i, coiidiUuiially that Melton would bccoiVii 
{larty to die rule. 

On this day Cojilof Sei^t. appcarcil lor Melton^ and 
consented only to the second alternative, vi/.. that 115/ 
should be paid by the' Defendant into Murt for the use 
of himself and Mettm. 

Best Scijt. slicwcd fur cause aguinst the rule, that 
' the De&udont and Mellon had uot yet obtained judg^ 
ineiit against tlie Pbuntifis for dicir debt, and the 
Court would not try the cause on affidavits. 

Gibbs C. J. In all the cases cited where the Court 
has been desired to relieve the party by way of scUoft^ 

(a) BaruM, 146. (^} jdedit. j36> {c) t Bcj.fif PulLii. 

14 It 
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it lias licoii the sel-i>iri)f one oxecutiun ngjinst aiiothcFf 
aiul ii has been at too lute a sta»c ot the cause for die 
party to n'v.nJ hiiiitcli' ol tlu set-oil In ^^ay ol plea, 
which hcie is not the case, aiul iherc'lore, e\en suppov 
injr Mclhm to be out oi the (.ise, theio is no inst.incc 
where the C'oiiits hn\e inleilcietl to Cst.ibhsh a slI-oII 
against a |uilgnieiit, nheii the party might try that ques- 
tion 111 an act ion. 'llie nioiuent this diilereiice be- 
tween the ])res«.nt t.i'c and all the other cases cited 
appealed, it was too luicible to be withstoiHl. 

Rule discharged. 


Stdm Y, Demandant j IIi'i.mk, Tenant; Austen 
and AnoLhei, Vouchees. 

^UVUGAIN .ind s lie enrolhil to iniike the tenant to 
the pietipe loi sulleiin<; a coiiiiiion icuitert, con- 
leictl, iinoiigst othci prenii'« «•, the (WAv/2/, coniainiiig 
6 ill les 3 loads and priches, and a piece oi'jiastiire 
laiiil loiiiierl^ a pait oi J\Im i /fain, but now thiown 
into, and (orniing part oi the CtnJ.t.uzc^ and coiit.iining 
two luoiU and 33 pridies, and contaimd the lollowiiig 
general woids applicable to tliy whole of the pUiccls 
censeted b^ the deed, “ all winch lands and lurcdita- 
nieiits aie situate in ihepiaish ol Gicat CatiJwJ, 111 iJie 
county ol JJffistf, and were late and iiow' uie in the 
teiiuie of C. JIiH, or his undcTtciMiits aud the same 
foini or ni.ikc the larni commonly called Km^hlon 
Path Farm.” Pursuant hereto a recovery was suflercd 
in T}tnittf tcim, 53 Grn. 3., of lands in it > eat Cati/ord. 
It hud since been doubted whelher the piece oi grniiiid, 
fell merly part of Mat } u e's I lam^ w as not in the parish oi 
Hamjn-estoji, mid not 111 Gieat Gavjotd. It was sworn 
that the fiisl vouchee, who was tenant for liie,had beau 
VoL. VI. N in 


1S15. 

• — > 

PlIILIFSON 

V. 

Caldwell. 


ATaf 5 . 


Where a ilced 
(» k.iit ilic uses 
o( a rccfivcr/ 
roiiti'^eil land 
li) a iiiiiiiiie 
S]1lCllll <ll> 

M npVLiin, And. 
allLruarilc 
j'lc'id i^inc- 

taI (ks Million 
(if llie |i iriiili, 
wliii li was 
talsL as to a 
]i.irLKular par- 
Lil, anil llie 
reri-vi 1 j i-jic- 
(iliccl liiiit pa. 
ri'li iiiiK, tlic 
Court jieniiit'. 
ted till pinsh 
wiiirLiii that 
pan 1 1 1j>, lo 
be added in 
the recovery. 
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SiDN'FYp 

Demandam. 


in the scisui oi thi« parcel ns part of Kmghton PatL 
Farm, along with the icsitliic thereof, U!> partcl of the 
entailed estate, and that it liad been with the re<tt in the 
occupation of his tenant Hill, that it was situate in 
I Dorset . that there was not, at the date oi the deed or 
since, any parcel of Knighton Path I'aim within the 
parish of' tlreat Caiiford which answered this descrip- 
tion, and that the vouchees intended this piece ol land 
should pass, and the entail thereon be barred. Upon 
this statement Bosanquet Serjt. moved to amend the le- 
covery, by adding the purlsli of Mampi < s/o», upon the 
authority of Ijambe v. Reaston (n). Tliough the de- 
scription of the parish in the deed was false as to thi» 
close, the deed couLuned a Builiciently true desuri)i- 
tinii ol the close to pa*s it, iiotwithstaudiiig tlie lal^e 
addition. . 

'r/ic CoHit lelerrcd to the distinction takeil^in T)oa.!\'^ 
CHSC'(A),t 1 iat ** if a true certainty had been in the first place, 
os if he had bargained and sold (the tenements, Ac. in 
the tenuic ot fV/n. Gni diner in the p.*!! i«li of St. 
llolbaiiif) lliric it w.is agreed that the tcncnieiit'. sliall 
pass well eiiougli, iiotwitlistanding the .idditi.iii nt tin 
falsity, lor pn inutile non x^itiutni 'J'he present 
case difloicd fioin J)nwtii'\ 111 the mode «licli that 
distinitloii leipnrcd, tor here the detailed true dcsetip- 
tioji came first. And on the authority oL Lambe \. 
ItcastoJi they pci milled tlic aineiid incut. 

I'lct. 


( IJ ./v/i., s. 107. 


( 4 ) j £.3.9. 
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(IN THE EXt’HEQLF.R-CIIAMHEK.) 
Hawkin's t. Ramsboti'ou. Ill Enor. 


w IS a writ of error bioii^lit to re\ir*-i‘ .1 
judgmoiil of the Court ui Kinir’*. BeAcli In .111 
action of otstim/iw/ afraiiist the Deieiidaiit below .done, 
where the Phiintiif below hnd in some ol the louiHs ol 
Ills declaration stated that tlic Defendant below' and 
one II Phillipit, who had biiice Ix't.onie a b.inkriipt .iiid 
obtained his ccitifhatc accoidiiig to the statutes, were 
indebted to the Vlaintiirs below fbi work and labour, luul 
eoniniissiop, due to them troin Uic Delendanl below and 
II. P/nlUpi, and tliat tlie Deieiidaiil below and PAtllips, 
before he became a bankrupt, pioiniscd to p.iy, and 
averred a breach, that thcDeteiidont below, and II. P/ul- 
hps before he became a bankrupt, and the IX'h nd.iiit Lk*- 
low fcinoe the ba iki iipU^ of I*hu ’/hi, liml leiiised to p.i} , 
andinotlier counts the} stated that since P/iill/pi betaine 
a bankrupt, the Defendant below w'as iiidebtnl to tht' 
PJaiiitilK below lor moiifyicnt to the Defendant below; 
.ind that the Defendant below, since P/ull/p', betaine .1 
b-mkruiit, iiromiscd to pay, and breach tha} he h.'ul not, 
since PhiUips'ii bankruptcy, p:iic>. After judgment by 
ml dial and a writ of inquiry, the PlaintilF beloiv li.icl 
linal judgment for cntiic damages. The Plaintifr in 
error absigned for ciror, that in the dcclai.ntioii, causes 
of action were joined, winch could not be so bv the law oi 
the land , inubmuch as the prorniacs in the seven /ir'^t 
Louiitb of the declaration wcic alleged to have bet 11 
made by the Defendant below and H. Phillips jointly, 
before Phillips became a bankrupt, and the promises 
and undertakings m the remaining counts w ere ollcgcsl 
to have been made by the Dcfendiuit below only, siiu e 
PhiHtps became a bankrupt, which could not by the 

N 2 law 


Counts iipuii i 
|iiiiiiiist by till* 

Dill iKlam tiiil 
.iiiullii r, ' III I 

biviiiiie a 

)i iiikrupi ind 

irililiL.itiil, 

111 ly br JO JiCil 

III an 11 linn 
a);siiist till 
solvent |i ir'iii r 
iluiic, with 
Lounts uii jiro* 
niisis by tin 
Dirriiclnnt 
soli Iv Hill ilie 
oiliii biciini 
.1 bjnkrii]it 
Bill 1)11 Dp- 
fiiuUiit niifilit 
Jill id I III joint 
innirsri III 
.ibaumi’ir. 
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1815. 

Hawkins 

Ramsiiottom. 
In Error. 


liiw oP the* Iniid bcjninrd or included, or sued ii]ion ill 
one and tlic came dcclnrution. Tlieic was idso the 
/general acsignniciit ofoirni. 


GiffintU for the Plaintin' in .ciioi, conlrndcd that 
this lias a ini^joiiider of nilioii. It was ck.ii that jl no 
haiil\iii]il(3, li id iiitei'vciii ( 1 , a eniiiit si itin^ n pioinise 
hy tlic tiio jointly could not he joiiitd iiilh 11 Liniiit 
stiltin'^ a pi oniiso h> one of tlic two sipaiateli. This 
is inaleiially distiii^iiishahle liom the ca-^e of a debt due 
to or fioiii a suiviiiiig paitncr (rf), ivhirh, it was held, 
might bo s(t oir iii'ainst u dibt due hy him 111 his sole 
right, loi that, bj- the Nun i\oi ship, beeonies the sole debt 
of the pm ty sued hci c thi prioi 1 ounls h iiiug statcil a 
debt due from (he Defendant below and the bankiiipt* 
the Deieiidant below could not s(t o/I against tliiit debt 
a debt due (lom the plamtiil' below to the defendant be- 
low only. The imonvcnience is, ihiil the bankruptcy 
is not a dischaige of the ilebt, hut only ol the person 
of the bankiiipt. Whcie thcie were scicral Dctcn- 
dniitb (A), and one of t'lein only witlim leaeh of jnocesti, 
and the joint contiacl was pleadisl 111 ahateinent, one of 
tlie judges noiv on the King’s Bench iiiiented a repli- 
cation, that the other persons jointlv hahieweie m 
Scotland, and had no gnotU, kinds, or piopeitr, witlii.i 
tliejurcsdiction of the Coint, by winch thei might be at- 
tuched, but the Court held, that the PlaiiitiiV could not 
by thcbc facts entitle himself to sue on a louit contiact, 
as a several one. Might the Defendant below have 
plcadctl 111 abatement the joint contract with a tiaseise 
of the bankruptcy of VUiUiin ^ 'ilmt would he an 
oqiiidly novel attempt. If the Plaintifi' liclow may re- 
cover entire damages on this declaration, the Dcfen- 


(a) Shpptr \.Stidito«e, 5 2Vr»i {!>/ Sf'eppai J v Bail'ie,6 Term 
49 J* jS 7 - 


dant 
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Oant l>eli>^, (o nlioiii n ii^litol .ittion %\oiil(I iheicby 
accrue, subbcquciit to llu’ baukni]>Uv ami cvitificiilc of 
Phillips^ lo >>iu* loi s.aiiti ibiituiii, could ha\c no 
test to di'tiii';iusli liciw imicli iii (lie* dtiiii.iiics cvcio ic- 
cmm'tl in ri"<|H-cl nt llu' |oim dcinuiid, .md lion inuch 
in lospcct ol Ills sepal ate ib'bt. TV* lulc is llie saiuu 
in tort. 11 a PLuntin sues two Hu a joint toit, lie may 
recoAor n^iiinst one lot a sc'parate toil*, but il he 
{{lies ev. lienee ut a joint tint, be cannot .diet wards pro- 
cccil to reciner in the siiiie leidiit iintliei daniugub (ui 
•inolbir tort by a single Ueieiid.int. The Court of 
King’s lleiu 11 li.ivc held [ii) that wlieic one ut se\crid 
joint coiiti actors is :i certificated baiikiupt, the joint 
cuntiact luaj neveillieli'ss be pleadcHl in ubnteuient, and 
that a ie|iIicatumthaLtliejoin\coiitiaclorib a b.iiikriipt, 
and lias oblnimd liis lertilicitc, is bad upon dciniirrcr. 
Yit that dec laiaticiii and leplicutiuii together place the 
PlanMifl’ i.vicdy in (he sniic situation in nhich the 
Pliiniti/r below (il.LC'i s liiiiisi U by this d(i laralioii, viz. 
that he insists on a joint ioiilr.ict .is sole, averring the 
same eveuse tis in tins i.ise, for not joining in the suit 
the )omtconlrac(oi. In the casco! v. lugham (6), 

It was licid that upon the statute lo Ann c. ij the pro- 
per course !«, wfieie one of several joint conti actors 
pleads his haiikt i([itey and cerjificatt', Unr the PlaintilT 
lo enter .i 7ifjUr j.t oit yni .igauist him^ uiid jirocced as to 
ilic other. 


Cni'tifMif for the Defendants in error There is no 
mi'-joiiicler in the form of action; the oiiK r|uesliun is, 
whotliei there is a inisjuiiidci in llic cliiii.iilei of tlic 
party sued. Thcie is a strong analogy bctwc'cii tins 
case and tlie case of a jiaitner dying. The liabdity at- 


(a] Bovill Va Wtiod) 2 Memle 
Ui Selv/, >3. 


N 3 


(4} I H'lh. 89. 


1815. 

V— V — j 

Hawkins 

V 

R iviiiiuriOM. 
In £rror. 


taches 
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1 B 15. toclics alike to the solvent and to the surviving partner. 

*. There is H material distinction bctiv ceil the cobc, where 

Hawkiks 

one of several joint crcditorii, mid one of several joint 
Ramsbottom. debtors, becomes a bankrupt. In the Ai si case, tlu* 

In Lrror. assignees of the bankrupt iiiiist join 111 suit ; in the 
other, the debt iiidy be rerovered against the solvent 
partner only. Bavtll v. Wood i>> in favour of the PJain- 
tilT 111 brrul, for it shews that the joint contract ought 
to be pleaded 111 abatement, and cannot otherwise be 
taken .uiv.tntage of. It is .i most material ciicumst.ince, 
too, that It there appearetl on the plea, lliut the bank- 
ru]jt was still alive, which docs not apiieai on tins de- 
claration, so that tills is rcihued to the caseol survivor- 
ship, lor the continiianLc ol Ins life cannot be inferred. 
If the Pldintift' unite in hh< declaration demands ngunist 
the Deiendipit jointly with anothci, and demands 
against the Defundniit solely, he may lecover on both 
in one verdict, unless the Defendant think piopiT io 
plead 111 abutomeut as to parcel of the wiit, wliiih lie 
m.ay do (a). So, in declaring against a survivor of two 
partners, it is unnecessary to notice the joint 1011- 
triict(&). Smith w. Bat rone, acc.{c) The quesliun !>•, 
whether the Defendant is sued in .inv otlicr than Ins 
personal character, for it may be ndinitted. that he 
cannot be sued nt once in his personal, and in a icpre- 
senl.*itivc character: bht he is sued in Ins pcisonal 
character only, when it is shewn lh.it Ins paitnei is 
dreharged by l.iw, by rctison of the biankniptcy and 
certificate. Tlic statutes 10 Ann. c. 1 y. .v, 3. and 5 G. 2. 
c. 30. s. 7. '‘peak if diseharging tlic bankrupt from every 
debt due nt the time be became a Kankrupt ; and the 
cerliflentc is a b.'ir, not to his liability merely, but a 
bar In the action, and discharges the debt; and the 
st.itutc 49 Geo. 3. r. 121. 5.8. prevents the other Dc* 


(a) Pewrltv luJtarleii, zJJuj, 


(6) Ht.it V. Hartt Cctrb. 

(r) 2 Term Rrf. 476. 

fendant 
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feiulart fiom locox'iiii*' loiitiiliiitiuii ngaiiiiL the 
bankrupt. 


11a HK. IMS 


111 reply, Itikilearln JImm/, and RAMMaitToM. 

i. /n^/ianif that the biukiiipu^ is not smh a liis- lutfror. 
charge ot' the debt, hut that it is iici e>>4arv to sue the 
i).U)kru|n togelhei nitli the HiUeiiL pnitner. lit the 
i..i>-e of .1 joint contr.ict by .in iul.iiu or ii leinu u»\ert, it 
not JiiH.'e'iiijrj to slieiv tliey were joint coiiliacluib, lor 
ihrir’s IS no luntniil, but heie it is admitted theic did 
CMst a valid contract, but dischai^cd by subsequi'iil 
matter, and in such e.ise, as well the dnitrart, as the 
iiischiirge, must be stated. This debt is thontuie due 
troin tlic Fl.uiitill ill error jointly with a party nnessury 
to he sued. It wiis unnecessary tor the PlaintilF in i nor 
to plead in .lUitenieiit, lor the joint contract appeared 
on the lecord* wheiu the Pl.aiutiif hits stated the l)e- 
leiidaiit’s plea, tin* Defendant need not pJi>ail it. There 
is this distinction hetireeri aisumpai and debt, that ir» 
ai> 9 umpMf the deilai'ition sounds m iiilirc tlamngrs, lor 
the whole' III debt theie is no iiicoiignnty in abating 
ibewritasto a siiiirle count, because the demand is 
sesered, and eadi count c.irriea a specific piut. Here 
the iiain.iges bcsiig entire on both sets of coiuits, the 
jiidgnieiil IS ciioiicous. 

• C U7 . adv. vultt 


Ginns .1 on this d.iy dehvcied the opinion of the 
Coinl Alrei sl.itujg the pleadings, lie proceeded, 
TJil'sc two c.iusii ol .u tiun are sLitcd separately and 
csprossly on the deckii.itioii. It appears on the latter 
roiinl'', that the Phiiiitilf piucriiU on the express pro- 
jiiioe ot till- Defendant only, .uid upon the first counts, 
as to llic jnonii->e of tlie bankrupt, it is shewn that 
he la lakiii o.it ol t!ie wa^ 'i'ho ome-'ion of one of 
bc\cral joint Lonlr.iLlOia .is .i Defendant In assumjisif, is 

N 4 now 
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iSig. now clcaily settled to be matter f>f abatement only, 

*1,“- and li It be not so nlc.uled, the .Ktion piotLcds as ii 

Hawkins i , , , * 

the prom ISO had been made exchisucly by the paity 

Ramsbottom sued on the record. A plo.i in alKileinent, snppo'.in^ it 
1 available in this cose, niiglit theieloie be pleuiled to the 

counts on the joint cause ol iicliuii. the IMaintiil in 
error liaviiig omiLteii in ilue sc>ason to take lli.it rout sc, 
svliich tvas Vijicn to him, has lost the oiilj mode of 
availing hiuibclf of that defence. lie has lost that de- 
fence to the Aiht class ol cuiiiits and h.ns made no 
defence to tlic la&t cLibs ui countsi. It is nov\ ur^ed 
that they cannot be joinetl. Whj >* It is said, the 
same pica is not applicable to some cniiiils, which is 
applicable to otliers. There is no \iei;:'l)i in that ob- 
jection. In many cases n count on .i sfieLial coiiliact 
IS joined with money counts; a set-oil ma\ he pleaded 
to the last, wliicli is not applicable to the first. So, 
here may be a plea ol a set>olf ol joint debts to the 
first class of counts and ol setei.il debts to the last, 
anil both of them will be good pleas, icddrmlo •niigtdu 
singtdts. The plea in abatement was thcrelure the 
only way in which the plainlilf in erroi roiild have 
availed himseli of the obj(H.'tioii to the liist counts, 
and having omitted that upporlunity, lie has lost the 
only mode lie had of putting fuiiMiid tins answer to 
that demand, and the* PlaintilF below is entitled to 
Jiidgment. I say iiotliiiig on the cjiieslicin, wlint would 
be the case, if, bclorc a judge at «rw jjtiris the PluiiitilF 
had oflbred evidence applicable to botii demands. 

Judgment affirmed, 
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Alaj 6 > 


Soijt. iiiii\L'iI Ui tlisc'hai^o tlu' out 

ut cii'-todv oil a LuViiiidti iip|u-ai.iiico, 

upon till* ^iniind ul a tlotcLl iii tlic :dhda\iL to Iioltl to 
bufi, nlii(.li It uniirccssaiy to vtatc*, bi.'L!itisL‘ Ins 
.Tflida\it dibclu^cd a piclinuiiaiy objiiljon, iiiiiul\, tliat 
a bail-bond ]iad boon givvii, and bail ubo\c Ii.kI bii'ii 
biiicc put 111 ior tho purpose til reiidciiii^ the HelL'iidaiit, 
and ilu'V bad roiidcml linn. It bad bcon bftd tbal 
ultor that ‘'top, a doioiidaiit could not mail liimscll ot 
jiicfruIaiiLN 111 tbc (t;) albdti\it to hold to bad. 


TI r Couri w ill 

Hill r'i>^ li iFijC 

1 !)■ fi iiil ml 
HI I ol i iiMHily 
liii a ill lit.' ai 
I III ll'il ivii to 
liiilil 111 I j li 
jlil I III I IS 
['III II li ill [II 
fill ‘I I I fl LI J 
Ijii] iu 1 1 
31 null, mIiii Ii 
last lij\i rtii- 
iIl Lil him. 


l\‘t Cm law. Wt* cun liaidl^ g(*to\t'r tbi* aiilliorily 
of tins disc. It slic'U's lliat tbc ailiil.t\il 1«> liold to Ixnl 
I's patt of tbc ]noccss lor biii.i'in^ tlic Dilmdaiit into 
couit, and tli.it tbc iircgiil.iiily tbeiciii 111 ly 111 due 
sc.isoii be t.ikcii adiant.i^c ol, }*t it in Iu tia'td by 
aiu siibsctpiviit step, and \\i tliiiik it so dL‘<-iJ.iblt to 
li.i\c a coiiluiinity ui piacticc betnt dt tbc tiio 1 ani-, 
tli.it niilc'-a It i.in be slicwii tb.it such piiiitiLi* 11 -ts lui 
mistake, ne shall rlccide 111 cuiiloiiiiity tlicietu we 
tbeicloie tliiiik the .ijipbc.Uiuii comes too J.ite 

* Kiile reiiibcd. 


(n) Dargfnt v. kt-iauf, i hailt JIO. 
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HUCUENIN »•. HaYECY. 


The Londitioiis WAS an action upon a policy of insmanco snlj- 

ance Kqu'ined a scribed by the AUnon Jnsuranie Conipaiij’ ii])on Llic 

declarauonol \iSa ii/C Eliznbi Ih SoMyne. Upon the lii.il of the cuii'.c 

the state of at the Snmm siirinir hssi/cs i 8 ic bcloie Jumpier 3. 
the health of • , i i i i . . 

the assured, defence wus, that there had been a liaiid in rftcct- 

and the pnljLy iiifr the policy by the suppression of n t.icl nlinh tin' 

hd the rcquiicfl the assured to discloye. Ft nppeari'd 

siatcmrnt tliat 7 %', Smvnyiic, who had l»cen luiiii} \oiiis lesicleiit in 

werefice from hou^c of her o« n in the parish of /'/ a//! / /rin li»it 

all misrepre- ' 

scntaiion and in lircimbn 1 813 a ])i]sonei loi debt in the LOiinty 

reservation. maol in tJiCn emplmetl "Muti.ti fociFect 

the ilcrUr- ” 1 I . , • -r-."' .• • 

ation described '"‘‘uraiii-h <«> hei hk* With the nclendants one coii- 

the assured as dition of the iiisuiiince w.is, that .1 deit.n.ition should 

mident at be matio ot the state ut the health ot the life iiisiirctl, 
ritbgi tan ’ 

jingcr She and Malhn^ lecitnij; th.it lie li.id proposed on the*' 

wastluna beliall ol I’dizabeth Sveayne oi Juit/nHoii .lyna .in 111- 

pn oner in (he ... , . , . . , ■ 

ruuiiiy gaol siiiaiue <»u liei lite, wliiLii li.ul been act opted on tlie 

there Held dcclaiulion then following, ileelarcd that /i. Su.ay/»e did 

Mint ii was a jhe ugc of 66 ^cars, .mil tli.it she was then 

question lor ~ ’ 

the jury, who. resident as aboic, it was stipulated th.it ihc policy 

thertlicim- should be \.ilid, only if the st.iteuiLnt weio Ircc from 

prisonmeiit ' ,11 

were a mate- ad uiisrcpi csciitutioii 01 reseri ation. I'or tlic purpose 

rial fac and of .iscertdiuiiig the state ot her licalth, Mathn, bv the 

ought Hi lia\e direction of the Detendanls, ejllcrl in a phisiciaii, who 
DCin coniriiu- r j ^ 

tiicaicd. found the subject in the gaol, which is 111 .a situation 

perfectly health} , confiiK‘d in a 1 ai gc airy mom, well 
inlculated to prcseric the health ol its luLubitiints. 
She was app.B'cntly .iboutdo years of age, a fic>>h-Iook- 
jiig hcnltbr hale woin.iii, luakiiig allowances for her 
counucmciit; for coiilineinciit makes some difFercnco 
in the state of he.ilth. He certified that she was m 
good Iie.iltii, and lie would liaic iiotiiod on Ills certid- 

4 calo 
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cate tho fact ot her bciii<r 111 hail lu' iiol heen led 
by the circiiin>>t.'ini'L‘ ot Mathn'>. s^x-akiii^ ol iIh* Ur- 
leiiduiits h^ tliu tcrin “ uiir oiiiLe,*' (o siipiio-e Ik* w is 
an agent of the Diioiid.iiits, and tn.it .ill whuh he 
knew would be luiiiiniiiiii.iU'd, iui the \m mess ilnaight 
It a iact iiiatcri.il to the terms ut the coiitnal to he 
commiiiiiciited. I'poii this e\idiiice, Donifun .T. 
thought, that Mai/ia hnd by <oiitii\.iiice pie\eiiteil 
till' |)h}siti.iii lioiii st.ttiiig a l.iLt to the Ih hiiilaii!'-, 
which he tliuiiglit material In the cool met, .iiicl lie 
therefuic stnjjped the Plaintifl \ <.ise, and withoiiL 
lir.Lriiig the I)(‘iiiuLiiit's i.ise diii‘<tid a nonsuit. 


1S15. 

*<— ■v»— ^ 

HlibUBNlN 

V. 

Ra\ie\. 


2 jr\f iScr|t. 111 the. teiin oht.iiiiiHl a iiile tu\/ to «et 
aside till* nonsnil .uid )i.ive .1 i*i«u liial, he iirgi‘d th.iL 
the conli.nl did not iiH|iiiie <niy stall iiient u'spectnig 
the state ol the p,iit\’s liheit}', or tonfineinent , the 
Detunil.iiils ]ei|iiniil |)i«(ise .iiid p.iiliiul.ii injoiin.iliun 
rt'specling (iil.iin 1 ills, 11 d lln^li 'ist niis-si.iteinent on 
ihuse l.ieLs, would, he idiiullei], be l.ital, bill the 
. ssuieil w.is not boiinil lo ilisilnse tacts wliiih weie not 
-nqiiiiedul, and it would lu :i dangiiniis duiliinc to 
i'ncoiii’,age , it would leiidci iietessai^ tli.it an assiiieil 
should hiinish the iiisiiieis with a iiiiniite histuiv ol his 
whole life, theie was a niaiiilesl distinetiDii between 
liiisrqirescntiRion and silence. Some insiii .nice ofhccs 
ii><liiui>d b} then contiacl that e^eiy thing should 
lie lertiAed that was iiiateiial to the iisk; hut that 
was not the e.ise lieie, and ihcrelore, alllioiigh 1111- 
jirisonineiit might, .is the physician stated, 111 a slight 
degree incrc'ase the risk, that could not iii\ahd.ite the 
contract betWMm the parties : at all cients, il the hold- 
jjig luack a mateual l.ict would aioid the policy, it was a 
cjucstion tJiat ought to haie bcvii litt to the jury, whethi'i 
tlic iinprisonineiit were a luateiial t.ict, and the l)e- 
leiid.int ought to ha\c had the ojipot Uiiiity ol biingiiig 

oidcncc 
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Hucc/enin 

V 

Uayley* 


evidence bclbre the jury to shew that it was immaterial. 
The Court granted a rule nisz. 

ZfCRS Serjt. now shewed cause against this rule. 
From whatever cause the concealment originated, if 
there was a concealment of that which it was important 
should be known, it avoids the policy. The terms of 
the dccLiration induce a belief, tliat the residence 111 
Ftslieiton Anger was a residence at laige there, the 
physician's evidence is^ not only that he thought it 
important in the construction ol the contract, but that, 
lor physical reasons, it was material whether the sub- 
ject w<ib 111 prison, and debarred from air anrl exercise, 
or not ; iiisomiicli, that he saw reason for going beyond 
the matteis expressly icquired by the proposal, so lar 
to inseit tire mention of this fact in his iTili/icntc, it 
he had not been misled bv the idea (hat wus 

•f 

the agent of the Dctcndunls. R> the terms “ without 
reservation,” the assured was hound to stale e\eiy 
thing, which from its n.iture could jiossibly bear 011 the 
subject. If tins fact had been disclosed, tlic Ucleiid- 
aiits could have taken medical advice, whellicT the im- 
prisonment would increase the risk. Unless, tliercforv, 
the Plainlill could prove that this tact conic' by no jios- 
sibility iiicrcirsc the risk, (and the nature ot things shews 
the contrary,) it ought to have been communicated, and 
the Deleridunts had a right to ha\c it laid bcfoic them 
lluit they might form their own judgment thereon. 

Adjotnatui. 

On tins day tlic Court relieved Best trom supporting 
Ills iiile. They ohservcxl that they had examiiuxl the 
documents, and there wns nothing expicss 111 the terms 
of the policy which required the imprisonment to be 
stated, nor w'as there on omission of the statement of 
any mutter which the office called for : ncvcrtliclcss, if 
tlic imprisonment were a material fact, the keeping it 
1 back 
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l>ack »i>uli] bo ilitnl, Idit it ought to have b(‘oii sub- 
niillcd 10 tlio jLir\, whotliLr the uini'.siuii of the 1 'ilL 
rolled oil ^^.l^ <n v. it not .1 niatcrul uiiii'-iioii, lliiic- 
Joic iheie iiiiibt bo j. new Inal. 

llulo ub^oliuo. 


iSig. 

* —V— 

111 i>i e\nf 

U V^LbY. 


Jackson 77. Lord Milsing ion and Auothci. 




J ^ lUdllAN Kcijt. iiiovmI to set aside the jmlgmciit I I T llic* 

and waiKUit of sittoriiev which had biY.'!! gi\ on to ('“'“'"‘■f 

■11111111U Ii III) 

Rocuro an anmiit\, upon foui objections fiist, ib.il tiie s |., . 

JMainti/l hail insisted on, as due upon the deoil, .and ii'- "ki < »!' 

eoiMxl from the Derond.inl, o*ue lialf-jc.nly nislnlinont 

ol the niinuity comiiiciiLing half .1 yeai soimut than il \(iilv)iiiil. 

appearuil b\ flic deed and incinoiial that llie aniiiiitv w is "" ''' *'"■ * 

■ I ■ I . I ", I I 11 t iiiii'r 

to eoniiiioiice ; .ind .is (ho.irniuU\ liiid 111 i.at be(‘np.iid .is ,1 ,,, 

c'oininenciii'r lioiii .111 i.iiliei jioiiikI than tlio diids do- n'lumil it 

SOI died, lio Lonleiidod that he giant ot llio annuilj ton- 

l.niiod a false doscrplioii orUie tiuns.itliun, and w. is tin it- ila* aniuniv 

line void. .SocondU, tli.U the luomorial, winch slatotl liio A niiinornl 

iii‘.irili]ii}: sii 

bond to bisar date *<on or about tiic i^tli ol Mi/y , ' ihd a,„iiiiis ^|,lul 

not with biifTit leiil ci rtaiiity conlaui the il.itc. Tlnidly, ■le.inna liate 

that there \i.ib u delea/nnce to the wan ant of .itloinej, * 

stipulating fbi a stay of execution iii cobc of piinttnal bi-ih, i lie date 

payment, but that though tlie ineinonal dirocllj statcol 

the warrant of altonuy, it did not st.aU* the dcfcsi/- nifuionjl 

mice; winch it hail been hold necessaiy to stale («). of m aiinints- 

Fourthly, that the bond hound the Iicir- ol tlie ohhgoi, 

but that the nienionid did not state it to be binding iIk li'n^ nrthe 

upon the heirs. The Court refused the .a|>])licatiun 

upon the two first giounds that a payment inude a mi mnnal 

nf STi annuity- 

•Iced stated a recital in tlie deed that a warrant of -itiorncy and a dsfea/ance liiJ 
bren gnen, whuli rental »linrtly set out rlie ilefeazance, held ilul this suppliid the 
place of a substantive meniorial of the defeazance. 


(ii) Ex parte jIwJ/, 1 Pull. 6s- 
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by the Df'f^cnilant m liis own wiong, not being made in 
pursuance of any previous ngrccnicnt repngnnnt to the 
deed, i>as no breach of the annuity act; and that if the 
bond bore date the 14th of Miajf, tlint nas .ibout the 14th 
ol Majf, if It did not, the lahe description nould be 
fatal; but it uas not stated b^ tlie Defendant that the 
14th of was not tliu true date : upon the two last 
giouiids they granted a rule niu. 

lieii Nerjt. on this day shened cause. Tlie last ob- 
jection is disposed of by llie decision of the Court of 
Excfieqiior-chainber upon tlie ease of Hot-Aood v. Uh- 
dnhillt in error (ci). As to the other objection, the 
deed hnp}iens to legate the warrant of attorney and the 
defea/aiicc also, and the deed, iiicluiliiig that recital, is, 
tliough unnc^ccssanl}', set out at length 111 tlie mciiio- 
rial, though there is no separate and substaiitne memo- 
rial of the defeaz-ancc. 

I 

Vaughan endeavoured to support his rule upon the 
ground, that a stateineiit ol the defeazance iu the me- 
morial by w ay of recital w as insufTicieut. 

Giiiiis C. J. It would be monstrous to set .laidc the 
annuily fur such an obj/'ction .is this. 'I'lic object of 
the act is, Unit the whole transactioos should a|ipcar on 
the memorial. It is coircctly said by the counsel for 
the Defendant, luid the objc'ction is countenanced by 
some earlier eases, that the defeazance is not express- 
ly slated, but only by way of recital contained in an- 
other memorialized deed; but tlie recital in the latter 
is very full. Tlie cose cited in ist Bos.ScPidl. requires 
tluLt the defeazance shall be stated in the memorial ; 
but it docs not say, tliat a statement by way of recital 
is not sulficiiynt. 'Witliout laying down any general 

(a) Jltttet iv. 3461 

prin- 
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pniicipli* to he drnmi out ut this to i;o\rTti lases 
nny not resonible it, we think that the. deha/- 
aiice is kiiniLiL'iitly stated to suppuit the annuity. 

Kiilu di-ihaigcd. 



iIAC-KSUN 


Vm 

LordMiiAiKi.- 


Fektcukh i'. Wi,i I s. 

.Serjt. Iiud on ii iurinei dsiy obtauied a rule 
to set as.ide the servue ol piotc«s upon the ground 
that the iiotue wa, incgulai in c’xprL‘-''iiiij tlie 

yeai in Atabic figuies nistead of vvoids .it length («) 

• 

liloisct Seijt. now slicwed cnu*e on the |iiclintni.iiy 
ohjcction thut tlie .ipphcatioii was too Jali, the Oe- 
lend iiU li.uing peiiuitted tiie I’kinitdrio exeLiiteniviit 
ol iiKjiiJiy. 

/J(V, in kiippuit ul his 1 iile, uigid, lli.it the liiu. oF 
ju.uliee eslablisluil liy tin «asi ui Dund ' . Jiat 
was, that so long .is tlie J)cfeJid.iiil hiiusi || t.ikis no 
step, hciTuiy lie by while tlie PlamtiJri.ikes iiiiy ininiher 
ol stops shott of final judgment. 


Mtij 8 

A p irt^ will) 
w iiiilil SI I I <hIc 
p’-oi,. litmus fi)' 
iirigii|-iri1)’, 
iniiM .ipplv ir- 
st?fitlv sricr 

ill! irn^LiIar 

|i irty has tain n 
Iht 111 si fiirllier 
stiji , if ht Ids 
liiiii laid a 
M.I oiiil lurtt'Cr 
stijii hr Hjvrs 
tIjL ir,-i''ii- 
Uri* ’. 


l\'i Ctiiiam. 'J iie counsel fur flie Defendant niiseon- 
tcitcb the rule. It is, that li there has been Jircgiiluiity, 
the paiLy sullciiiig is not bound to iiunx to vet it aside 
within any specific tune, fur he may reasonably vnjijiusc 
that tlie opposite party will discusei his iin-iaki, and 
abandon Ins defectne proc ceiling, but li tlie jiarty guilty 
o.’’ liio irrcgiil irity t.ikcs one step niuie, winch sliaws 
that he docs not mean to ab.iiidon his piocesv, then a 
is inciiiiibcnt on tlic p.uty cuiiiplaiiung to apply in- 


(o) AuUt VI. fi. 

-t.UllI' 


(aj &ct Jljrti, \,li'nUh\pnil si£. 
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Fl I ICIII R 

T. 


An afTulaxrt 
tn liol<l 10 liailt 
staliiij' tliat till* 
Drti lulaiit n 
iiidcIiiL'd to tlic 
Plaint' IT for 
pooi'-> sold and 
di'liM'ud to 
the III li iidaiiti 
rot l>} 

the 1’1 iiniifT, 

IS liarl 

A MiijJiih’- 

zncntal iflida- 
vit to I 'd to 
bail 11 It 
lowed. 


staiitly tn qct it aside, for if he takes a step himseKj or 
pci nuts tlie ntlier party to take n further step, it is a 
w.iiei oi the 11 repfiilarity. Here the l)cfeiirl.int being 
serteil \Mlh defective process, uns not bound to move 
to sit It aside iiiiti' ider the Pinintifif' liad ‘'hewcil that 
lie meant to act on it. 'f'c PL'iiiitill' gasu notice of 
derl nation, upon vluri' t!ie Defendant ought imine- 
di.i:v.1\ 'to 1i'i\c applied; but lie lies by until tlic Plam- 
till I1.I1 eMiiitcd a writ of iii(|iiiry ; and therefore he luis 
herein w.ivcd the iriegidaiily. 

Rule discharged. 


FkMON’ V. r.l.I.TS. 

« 

^IlFPIIEItD Solicitor Cu’iieial had on a fornici day 
ubt.uiied 11 iiilc ni\i that the bail boml gnen in tins 
case niiglit be d.'lnei-’d up to he cancelled, upon the 
gioiin.l ibiit the iiruLmt to iuild to bail stated only that 
“ the Defendant w.e- inilehted to the PJaiutiff lot 
goods sold iiiid appiaeed to the Deft iid.mt,” not adding 
In the I’liiiiilinj he cited \. Jfii/ion (<7}, .md 7ni/- 
Im V. Joifhs (A), wlucli w IS brought before the King’s 
IC'iitli loi the puipose.d tile'll rctiewing tiicii dccinion 

III Cu//nt’V V. JIttjrg' 4 ld. {<) 

TJtj/ Seijt now shcw'cd cause- he contended the affi- 
davit wns sufhcientl^ cm tain to support an indictment 
lor ]ieijiin, il the Pljiiitilf li.id not sold the goods to the 
J)efeiidant. At least, if this affidavit were insufficient, 
the Coiiil would permit a sujiplemental affidavit to be 
ill.' lie. 

fa) yff’/r, V J04. Ir) SJS/tjf, ic6. 

The 
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^'hr Solmto} (i.itiin/ •>ii]i]Hnteil In'* rule 

T'/if ('mill '•Mil tlie cNHfs \ioio Hm stioiig loi the 
PljintjH to lo'-ist, aiul llu\ .lUo loiii'-ecl to peiiniL a ‘•up- 
plt'iiKMil.il alliil.i\it to he niaile. . 

liiile ili-i hai L'l tl. ^ii) 



1 rsiiiN 


1’. 

Eli is. 


(/i) S. I' HuFi P, / itf, Si)h,.itur-Geiicra 1 i for iIil 

IIil. term 1K15, ii'< 7. 6 /ImJi- PIdiiiiiir. 


MAvr 1 1, Ijvmii iintl I’mi.nr: his W'lfc, and MnjZ 
(ii-ouou K(i(;Li SION and (’\i iintiM InsUik’, 
r. W. l)\Mi I , and Dwii llu'. Yonngoi, 

Sir, Pin, N l)\MM,and Josi ni Dvmii. 

.ivrit<il p.irtiliiHi, llie (letii.iiidaiils (oiiiiled lii.it '] li' rnu) 1 m 
S [niivr ^c\~nl irt ke, h.i(l issue liiii.ile I’ 

I III f I , . I W I I I *'* 

the 1 laiiiUlis /’mm*, jiiil (uf/itnu, .1110 IIimoiIh, an 1 lui nun i, 
tlut (III Ills (le(eas(, the l.iiu!'-, InMiig ol llie n.itiue ol aniin l'i! bv 
{ruvelkiiKl, which iiiiiiieiiioi i.illy h.i\e l*eiii |>.iiiiliJe he- 
tween tile lieiis iii.ile, luiil 111 lU l.uill ol them .iiiiiuin ihe m.hih tail, 
heirs teiiiule, destemleil 111 (ee to Ins tliice (Kiii',>hli is .is 

r • •( Iteil fill Oil 

LO-lieiis ieni.ile, 111 (lei.iiilt ot lu*ii .> male, tli.il lIi'-\ iii- lomit »|lL^tLll 
tereil aiul weie seised, tli.it l^htvfn' ii'leiiii.iii.Ld wilh .’ii Lsua in, 

the Pliiiiitiir liakn^ and i'nlhinih' with the I’ljiiitiir *" 

Kf^lnloii, and tJie hush mils .uid wi\es lesjietlmly hu- 
canic sciscd in lee in ri^Iit ol the wiies ol uiie-llurd 
p<u*t, that Eliztihi/h niaiiied the tenant //'. Daunl, and 
laid labile the till L‘e othei tenants, tlwit on her death, 
by tJje ciistoiii oJ ".m llvind, ft'. Danul betanie sei'nl, 
as tenant In the eouitese, ol one inomlj ol her pnrjiait 
lot liib hie, li lieli\e‘d sole, the reversion la lee beiii^ 
to the tliree othei teiianls, to wliuni the olfier moiety 
albo descended ni lee, and s]iewed that vo liie deinanrl* 

VoL. VI. • O ariU 
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CASES IN EASTER TERM 

anta and teiianls together and without division hold the 
prenu!>e'9, of the inheritance which nas of S. Feathet- 
slmif whose co-hcirs the said Pheebe^ Catkejinc^ and 
Flvzabeth were, whereof to the demandants &. BaLer 
and Pheebci m i iglit of the said Phoebe^ and the heirs of 
their biKlics bogiitU‘11, it belonged to have onc>thiid 
part of tJic p~emiscs, and to the demandant Fggleston 
and Calfienne, and to tlic hens male of their bodieb 
lawfully begottea, it belonged to have one otlici third 
part, to be divided, to hold to them respectively in se- 
veralty. The Defendants not iip])Caruig within 15 days 
alter the 1 etui 11 of the wiit, judgment was entered, that 
accoiding to the statute jiaitition lie muilc between the 
dem.ind.iiits and leii.inis oltlie tencinenls aforesaid, (not 
»tyiiig of wh.it estate ) The shea ilF i etui iied .111 iiuiiiisi- 
tuni, whciciii he recited a wiit comin.uuhng him to 
make pnitilioii, luid to deliver one equal thud pmt to 
the ilemaudanTs Buirt and Phtvhe, to be Iioldcii to them 
and the heirs ol their bodies and onc-thiid p.ii t to the 
demandants Es^sjtodon and Ca/fnttncy and the heirs 
male oftheii bodies, aid the icinaining third part to 
the tenants to be holden in severalty, and after staling 
the division by metes and bouiiiLs, into three equal 
parts, he returned that he had caused the riist-mcn- 
tioiied third part to b& delivered to the demandants 
Baker and Phashe, to hold to them and the heirs of 
their bodies ; and the adly mcntionctl equal third pai t to 
the demandants J^glcston and CalJicrine, to hold to 
them and the h< :rs male of their bodies, and the resi- 
due to the tenants. And the final judgment was, that 
the partition aforesaid be holden firm and efiectual for 
ever. 

Lens Serjt moved to amend the count, and the 
wsit de parMtoueJactenday and the sheriff’s return, by 
substituting in each of them " the heirs otPheebe” for 

“ the 
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*• thchfiiboftlu'ii 1)01 ln"., ’ Iiul ‘‘ti'i h-i.-oK ///'i." 1815. 

for “till' 111 11 - III ilo ol III ,* ' ill' I was '' 

11. . .... Bxkiii 

and js dll' litic <>ul in iti t ■ in \ 1 1 >. i- il I (1 ad- 

iiiittL'd liiai III' li.ul liiiiiid I*. piiti.(li<ii im jiiiioiliiunl Damcl 

III a will nl p.irtiti()n, I111L opoii )iuiHi]kli.' i! w.i-. 

ablo lo lie iloiiL' It L.'iiio XMiliiii tin.' rci-mi nl iiiii‘ni]- 

iiu'iit III liiif.. iiid uriiMiK . Ill till If. iii.Mi ll\ •.liiiiili. 

of wills III SI 1 S||> III I Cfliv t I li s Il.lit ■iCt.ll .11 LM.l(ll(lf) 

So 111 fijininhin [h}. S'O/f /‘tin/, .tii iiiii'iidiiifiit li iil 

llLVIl mull l'\ lOlISlMIt III ,l It ll .11 lion Itlll llll nilllllld 
on wh.tll III* 11 ‘lll'tl IlLML*, XMIS, iIliL till* mil lloLlllniy 
iiuli'Mii 111 \ iis roiietl, loi It Is mil iisii il to iiitiil>oji iii 
llic' |Llcl<riiii‘iit wli.il fsf.ito lilt* |iilli(s .tie lo li.ixe fl) 
tile old piet eili'iils ; llie slTudl’s itluiii in )i.ii iitioii 
docb not iiolKO t’jlliei tin* (|ii.iiili(v in r;ii.i)ji\ ol iIil* 

I'btale whitli helixes, but ifu will In llii sIkmH .uuI 
111!* lelii) I) piiisiii'd mil till' |ii(l^mi iil ol (Ik ('nin I. xxlmlr 
ira« (on 11 1, but llio cmiiit, xtinth x\ isiiuoiicd .iiui (lie 
«'LiUite ((/) diit'cis lli.it 111 d( I mil ol a|ip( iraiitu xvitliin 
15 d.ivs aliei the letiiin ol ilie vviK ol iioiir, 01 .itt.ich- 
nuMit,tbeOoiiil iiiayproieLd lot-xaixiiiu tin deiii<md.iiil’s 
title, and (piaiitity of liis jiait and piirpuit, .mil accoid- 
iiigly .IS they shall And liis light, pait, ami |uiip.iil Ic 
be, they shall foriio niiiili gixe jiidgiiient*lix dLl.iiilt, and 
award u wril to iiiukc p.iili(iuii, xvlii’n-bv such propor- 
tion, part, and puqiart maybe set oiil st\ei.dl_\.” Il 
would siiAicc to btnkc out the xvords Jiiji', ol llieir 
bodies, and lieirn male of tiieir bodixs, xxilhoiil nisei inig 
any words. 

The Coiot at first hesitated, whether llns did not fall 
within their general rule oi .'illowing iio nmeiidim'ut in 
real actions, and rclerred to the .iiithorities collcLted in 

(«)ll 7 i/joR)Deni.'indant, (c) Rastat, 449^ 

/^, Teiunt, %WiU.%. 450 

(A) Scot! V P*rry,y fPiU.zob. (d) 9 & lofP.i- e 31. 
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V/i.v 8. 

A PlaiiitilT’, 
attnnicyi w’lioi 
at tlie Defend- 
ant's rcqiicsti 
put* in bail for 
liim and aftcr- 
n ard* pay s tli«‘ 
dcbi. and costs, 
needs not di'- 
livcr a bill a 
montii hctorc 
lie MKs for the 
money’ so ad- 
'tanccd. 


CASKS IN EASTKU TEJtM 

a notf of tlie late Sci |t. Willinni'i («). They al-o fell a 
tlitfiLiilly III niiiciitling the rttiiiii, tvhitli was the .irl ol 
the bJieriilj not <ii the Com I, but ullei ionsi(lei>itiuii« 
they permitted ihe aiiiendiiieiit, by sinking out the 
wonls nl entiiil, sM tilth the i>m 1 slioiild stand as a <h- 
lection to the shiiill to diiide the l‘iiids geneially- 
vilhoul s'.i\iiiir uh.il estate he shoiilil <ri\e. 

Fiat 

^‘i) i trilliuun's Sn t‘,it a? "'I' 


Pro [III i!o..i . 'i'iio\i\s. 

Delertdant Ik mg am sad at the suit oi'Ptossri, 
in \iliuli the Plaiiitill 's l.ilhti was the attoiney, ap- 
plied to the Plamliil^ who w.is also .in .ilUnnev, and not 
heioie oin)iloyed b} the ])elemlaiit, and liappeiiid lobe 
in the same house, to know li he loiild do suinelhuig 
lor iiiin iipoii whiili the Plaintiil g.iM* the blieull' an 
undei taking to pul in speti.tl bail, and llie defendant 
was thcicoii hbeiau-d. 'I'lie IMaiiitill allei'waids put 
111 special btiil, and on riH|uiiy into the iiatu e ot the 
nctuni., loiiiid ll expediepL lor the Defendant, to pni’, 
and the IM.untifl dul pay. the debt and eosts; the 
Lit lei weie not taxeil. 'Llie Plainlifl’ lia\nig brought 
this aitioii to ie*co\e‘i the* iiinount he had so jiaid, 
without mukiiig any charge lui liis own labour tlierein, 
It was, upon tiie iiinl at the j^ltthHitmlh spiing absixet., 
1815, bcloic lluhuith 11 ., objeeted for the Defendant, 
on tile aiitlionly of Shee {a), that the 

Pl.uutifl could nut recoyei, beeausi* he was an attorney, 
*uid he h.ul not piusetl the de'lite'iy of .a bill ineliiding 
UlCdC ehargci)} a month bcfuie the uetion eommeiiepd. 


z Cauipb. e^n. 


Itic/iai ds 
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Jt/iJianh R. tlioii^lil ilii^ va'i not I c.i'-c nil Inn tin? 
'•tatiito (m), aiul ilu- |in\ iuiiiul a \eitfii.t (oi llu’ I'l.iiiitiiii 
nlii(.h 

111 U'lin ublaiiKi{ a iiili. //.<.. to >.11 
ii'iicU'j iijioii iliL' irtoiiiul til It till*! wi' a “ ili'luii m'iik'hI 
ni Ian,’ nitliin that ail, and hiiiit; non i illnl on to 
'iiippoit It, lie iiitniitaiiud tlial li\ tin* l’Lyiilit\ Iia\ iii>r 
piiiil tlie I o^t-. 111 /■’jotsa'i action, nitiioiit ilnm 

to bi‘ tli>*' taxed, lie li.ul ilepiiMil liu* Deitnilnit ul the 
o])poi tuiiiti o! I oiirniiii>^ them nillini leaMiiiabli 'iii'il-* 
(li.iL the I’laiiitill' li id .icted .is an .‘ittoinej in the^c e-t, 
n.i'< (liMi, Iiecau-e lie had put in l).iil, iriil >ri\eii iindi i - 
taking',, and done othei .ict', ninth iioiio lint an 
.illoniei tan till It ‘i sinirk'^ileia in .tii attoj net \ hill 
lx ol fi Liv.ible n.ituie, llie nhok bill is siibji(i(.() 
theieby to liiv.ition. 



V 

'1 JJOM 


(■Jims (' 1 '1 he t.i'e laiiiiol he jiiit on olliti 

t;ioniids than the toinisf 1 1 e tUi J>i Jii'ilani ha, |>'ii it 
on, hnt this leitnnlv is lUil a < w nnhm the taliiTe. 
'1 he statute ajijilies to ta>i-.nhLie u pii'Oii eiiipliuid 
as III .iKoi lie}' slit, toittoiei i t iiinp<‘ii'.ilion ioi his 
laboni and skill 'J Ins is .i t ist nhiie the l)i li nd.uiL 
applies to the I’l.iiiitilFlo pa> llu* iltht and costs ol an 
.u tioii, III i.hich the l’iaint'^1 and his p.iitner arc 
.illoiuies Ioi a iiethloi of (ho Deknd.iiit. It is vciy 
tine ihiit hr tlniilii mts the covi, ol lli.it action into 
Ins on.i ji.ickct, lint il is not tiiie lli.it the hill ol costs 
theieloic riii^ht not h.iM. been t.iscd , ioi il tin the 
biiii^ino thisailioii the Jii'leiitl.iiit li.iil jippliiKl to ha\e 
Ii.ifl lh.it bill ul costs i.iNfil, lie ecitainly ini^lit have so 
tloiit*, but this not 1)1 iii/t: an action bv the* Pl.iiiitill foi 
his ices tor business dune as an tiltuiiie^, it nas not 


s Ulo 2 c z3 j. 23 
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I’llOTIILKO 

V. 

Thom Alt. 


May 8. 

If a clcr^^yman 
wliu has luo 
Iivin}>i icaiilcK 
wiihiii oiii of 
the paiislief^a 
whca III thirc 
is no house of 
resiilencci it is 
a sufTicienf re- 
sidence there 
to exempt hinii 
Withiiut h- 
eeiKc from the 
bishop, (nim 
penalties for 
not residing on 
his other be« 
ticfice. 

No licence 
(s necessary 
for iion-resi- 
dence in the 
parsonage- 
hoiue ol X 
patibh hi 'em 
there is iv -iich 
house. 


CASES IN i:aster term 

ncccsstiry for Iiiin tu deliver Ins bill n month before 
liaiicl, till mil* tbeicluic must be disthnigtd. 

Sf'tplictily Sobcitor-Gciier.il, contta. 


y. \j 

r. SMiiiJihS} Cleik. 

'^''ITIS w.ix jji ncfioii biouglit to letuier peiinllie& 
lioin till* Deleiidaiit for wilful]} :ibsc>ntiiig Inni- 
bell i'loni Ins rixturv of F.itiii Iti'iitlnjy .iml hoiii Ins 
leiloiy ol iSV. Alai/’ii ni Culchi'sui . at tiiiuiis peiuids 
staled 111 the dec I ir.itioii. Tin ran >.e was Linxl be tore 
liootl W. at tlic last /'Aa/i spiiiig assizes, when it was 
ptoved that dill mg Llie }r,n 1812 tin deleiulaiit lesided 
III .1 bouse ol Ills own 111 the parish of St. Mtnliii, Col- 
t 7 u \icty (ill wliK li parish lit Jiad no parsoniige-hoiist*,) ex-' 
cept Ibi apeiiiid ol four inoiillis, taltiiliitid al dilieieiil 
timeb wilhm that year, dm nig w huh loin moiulis he 
was icsuUnt m his rctloiy house of Liltlr litntlnj. 
IVoott B. held that the rcsideiite in the Dcleiidaiil'b 
house in St.Al(iilin\ ivns not only biitli 11 lesideiicc 
llicie ns excused the Dcleiulant fiom pcii.dlie- loi not 
residing during the saiijc period upon Ins benefice ol 
Sf.AImtm\, but tliar it also w.is siith a lesideiiit as ex- 
cused him tioin peiiiilties ior not lesiding dining the 
same peiiod in Ins puiboiiage houbc ot htltlc liciitlri/y 
and he nunsuiled the Plaiuliir. 

Coph^ Scrjl. ill tins leriii obtained a iiilc tiist to set 
aside the iiuiisinl ; he cuiitcndcd th.it the residence in 
the Defeiidiuit’s house was not, even as to the paiisli 
of Sf. Aihi /i/i's, a snlEcient excuse fur not residing in 
the parsoinige liousc of that parish, unless the bishop’s 
Ikeucc for that purpose hod been previously obtained, 

which 
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wliioli liad nut bi'C'ii duiu*. Tin*-. In.* said, h.is KHimrcd 
by the 43 Cj. 3. c 84. V. 19. Dill e\cu li this wen* 
othciwiai', the unnt ul a huii iii S/. was only 

nil cxriisi* ji)i i)n]i-iisid(iii.e 11 Si. hut I lie 

Dcieiidaiit's abode iheie w.ih nut siilIi a lesidoiRe iiii 
uncut Ills beuefiLC!:, as wuuld, wNhuiil 1 he bishnp's li- 
cence, excuse .1 11011-1 esidciicc uii Iiis otiui btiielne of 
ItiHh Dtuthj/. Tins li.id bcc‘n dc'cidc'd iii tlni case ul 
Imvo IhhotsoH {a), and the doLtiiiie is iiilli,.! cuii- 
liiined tlinn nai rowed by the subsi*i}iient ense ul l\il- 
kiHum V. Allot (/i), where it is tieattnl .is un I'Miise, iiuL 
nb rcMcleiice. 'I'hat such was the tine coiisti lu tion ul 
the statute aji^aiinit non-iesideiict*, .i]ipe.iis Iroin the .ict 
54 G 3. c. 54. which was iiktcIc Io alleviate the stale of 
the cleijT^, ,ind the iiidulgenije gi anted, is, th.it li .1 plu- 
rniist ruHidcii nine luunths *«itlini the jiaiish wliii(*i)l he 
is beiiollced .mil where he has no house of lesiileijco^ 
that shall be deemed siieh a rcsiilt‘nre .is will esenipl 
hiiiiltuni lesuhiig on the bene lice when- he li.is a house, 
this is .1 legishitne evpos'tioii oi the loiiiiei slaliile, .iiid 
shews lli.'il belore the late .ict, iitlni no abode willnn 
the one palish would excuse non-iisidenie in tin other, 
or that ii whole jc.u’s residence 111 the p.iiish wheie lie 
had no huusew.as iicccssai^, to exempt linn Jiuiii |>(nid- 
ties lor not residing on the licnc*hce w hei i he h.-id a 
house, but in this case tlic •Delciulant’^ icsidcme m 
St. Men tin's is of eight itionlhs only. 

As to the hist poinl. 'T/n' Com I held lh.it the gioss 
absuiility oi the pi opuMtinii tli.a the bishop’s licence 
was iicccss.aiy to excuK* .1 icctoi liMiig wilhiii his jia- 
ijsh, from icbidince in .1 lectoiy lunise which did not 
exist, was apparent. As to the second point, unless 
tlic fornicr net 43 O'. 3. plainly made it peiiiil not to ic- 


1815. 

I. -iiS.-. a 

V. 

Smiiiuix. 


(fi) j Burr. 272s 


f6) Co-jfp. 4a9. S. C. 5 Burr. 272$. 
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1815. 

W^.vv 

11 

Smiijiiis 


itiflc on dial ono uf tin* tuu boiicncc"', wIuTC lie liail 11 
house, lliey coiild not fhul iL iheie ciiaeteil tlie aid ol 
the siibiei|iieiil acl, iii.ule iii.iii^ yenis iillet , <111 act tun, 
which n.'is intended to he jeniedi.il, anil nut to *.ub|ict 
the clei^y to }ieiKillics ulnrli did not behiie exist 
7 'hey planted hovit\ei upon tlio Lest ])uiiit a iiile ?//•>/ ^ 
.ind now slopping /Jfif Seijt. wlio iioidd ha\e sheivii 
cause, > 

C.illed on CoplujXo support it, who robed on Ija'u\. 
INmlsmt, as going the whole length ol the iloelriiic he 
contended lor, thuiigh lie .uhniUial the loiiseiiiience w.is 
til, it where .1 tlcik has two beneliies on one of wintli 
tlieie IS 110 house, it would have been iindei tlie statute 
of IT. 8., illeg.il ioi Inin to leaile so iniiih tis si inuiith 
in the jeai in lliatpaiish, anil Ciood i/< \ liiiffri («) 
tlieie iiUiI, 'is to the same pin pose. 'I he Defeiulaut 
takes on Imnself to deterniiiie that, wliiili the l.iw lon- 
ildos to the disci otioii ol the hislio)), uliu may <100 lea- 
soii to liv the cleik to icsuleiice <m the henefiie wliete 
the house is, pussibl}, toi the puiposeot keeping up the 
paisoiiagc liousc. 

Giiius C. J. Til TmH' IJihnhoH^ alllioitgli tlieie 
was no aiLliidiueujial liousc, the Court held, that the 
DcIcudaiitV ics'ideiicc witiuii the aielideacoiiii, iii the 
parish o\' Biiihfij of which he was rector, was 110 excuse 
for Ills not residing iii liis ]>.arsonage house ol liusJtuf. 
The truth Is, the cases of Z.iitC v. I/jIjoIsoh and lli/ini- 
sofi V. Allot are iireconLileuble. 'i'o be sui c, il one looks 
at the justice of the case*, so far as the Icrin is applicable 
to tins siibjcet, the phuntiff's doctrine is dircLlly countci 
tlicreto; lor upon the olil statute, it would be unlawful 
lor a person who had two livings to reside at all, or, at 
least, not foi a luoiith together, on that which had no 

(a^ 6 Rtpt 21. 

house ; 
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1 ion«<('; li e c\il, iiuUi'iI, is -oincw li.it ijii iliiicrl l>\ tin* 
st.iintr. hut I t iiiiuit think .1 st.mitc nliuli iiu.iiil 
jrciici.il'v 111 tl'\ kIi‘ till.' i<.'>iili IK uihi.ii tills I'linstriK- 

llllll 'Jills llsidciKi.' nil ahtiul. I >\Ik'II llltll Is IK) 
fi.iiMiii.iirc liiiiisi' IS lint .III I'vi iisf It IS .1 i( siilniK'i'. 
iSii|ipi)s|> .1 ptisoii Kill' siml ifii not I'isiiliiiir III) .1 hi III - 

iici' on K llltll 111 h IS no hniisp, uiil lii* iMtiiils hiiii'-i li 
oil till' iiioiiiul tli.it III' tl 111 iisitli' within liii- piii-li 
Ills .iiiswci woiilil hi'. III' tliil iisiili till 1 1 . I'o, s.i.s till 
I’l.nnfill, ir oiil\ .111 c\ciisi loi iimi-it suit nti hut hi 
tlunt a It i)i.i\. It si ('Ills to nil' lli.il toi 1I11' s.i)iii' ic.i on 
lui w llltll till' St, It nil' I \t usi s .1 t'lci^Mii.ui limn till j'l 11 il- 
tit's III iiou-iC's|(|( niL' il lit 11 iilc III lilt' hoil\ III till' p.ii ish 
will'll' tlii'ic Is no liiuisi', it ou^iit to CM use liiui lioiii 11- 
silling 111 the otlici 11.11 is|i wlK'l^ thiic is .1 hoiisi'. loi hi 
is pci fill iiiiii^ Ins I'ttlt'si.istuiil (InlHs ni the fjisi .mil 1 
cniinoL hchttcit w.is not iiiti'iulitl to piotcit hiiii loi 
iioii-itsuh nci' 111 the p.ii isli of // when lh' n is.ihoiisi, 
hv hii itsithiue oil till p.insii of / whtie iheic is no 
hiiiisc wt think till ii loie ifi 't tfii nonsuit is 1 lehi, .ukI 

lh. it the mil must he ilisth.Mpnl 

('ii\Mi:iii . 1 . 'Ihc l)i Icnil.iiit lias pel loi nil (1 :ill lh ' 
rrRifleiiie wliiili the ii.itiiic t>l llit t oe .ichiiirs if iJitit 
he a Jioiisc, he iiiiisL it'siilc III it, il theie hi* none. In 
must li\c III the p.iiisli, W'li^ Is .1 ilei^tiiiui who 

li. is two luiii^s to roiisiilt till hishop oil wliiih ol 
them he shall it-side, when the law ^iics Iiiiii tin 
o]ition to it'side on winth ol tiitiii In will ^ In 'lie 
t.i^e oi 7 aiu.' \ Ibfinlsoii the ('oiiil ol Knit’s Ihiitli 
Niok up the 0)11111011, th.it the IX Itinl.iiit h.ul iiotliiiii.; 
to tin 111 ills aithilt.iLoiiM, 110 ilutv to pcilorm fui it, 
anti tliLiciorc that the IJtlcinl iiit oii^iit to rtsule ni his 
ittlon iituise ol liii'-fitj/ hut HilLiu'-ot) v. jlUolt is .1 
later c.uie, uiitl It toiuiilctclj o\cinilci, /art, \ 

IXtl L it» J. ctwicutiiufif, the 


1815. 

-s— ■■ 

It 

•I 

Smiiiiij 


Kiile w.is rlisth.iin'ctl. 
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cAbEs IN eastp:r term 


Maj 8 . 


Ko&cits t;. Pitcher. 


In replevin 'J'HIS wab an action ol loplevin. Tilt* clplcmf.iiit 

proof of p3y avowed foi two \ oars’ lent due to liiiiibelf on llic 

mciit of rent ■> 

to the 3 vuwaiit 24th oV , 1 unr 1814, on a demise of tlio closcb in uliiili, 
apnmdf^if the lent of 7/. io\. JUT anil payable li.ill 

he'ib^thc^owner Plmiitlff pleaded tlint bhe did not hold 

of the land the closes 111 which, &c. as tenant to the Dcfendniit 
w^re'tlic uiuloi the supposed demise thereof, in manlier and 
Flaintifr <liil form as the Defendant had alleged. The Defendant 
not ongiiially t(Kik ail issuc theicHiii, whicli Wiis tiu'tl at the Moii- 
^.^ci'uiii^ol "inoulh ''piing assi/es 1815, beloic ltic/iciH/\ B., to whom 
till U'lJ iioiii it was suited, that the ob)(*ct of this cause ivas to tiy 
ihs a>ouaiit| I. validity of a dectl gianfc'd by Pncct a foinier 

to tlie PlaintifT owner ol the land, to hlis. UaLti. 'I'he Deleiidant, on 

to rcliut the whom the issue Jay. piovcd a leteipl gl^cu by an 

iitlsufiliL* aircuit of the Defendant named Aram to the PJaiiitiffl 
a\ OH 3111 by o ' 

ihewiiit; that for a ycai’s rent p.lid by the Plaintiff tiuougli the 

he paid n-iiL Jiaiids of licT son to the Defeiicl.iiit, due at Mifisimmei 
under circiiin- „ , < i 

nances whicli *8l2, lor one luoielj, the 7 y Cfw</; l.nin, the ineaii- 

didiiot iiititlc iiig of wliicli s\as cxpluiieil to he, that the estate eallc'd 

the Couch l.iini had belonged to Pint', who had de- 

And such miscd it to the Plaintiff at 15^. per aim. lent and after- 

cvidcnccmay wards, being iiidcbteiT’ to the avowant, had gi\cii liiiii a 

iE3ue»o"XiB// wairant of attorney to confess a jiulgmcnt, winch was 

modot .riutl. dockettc’d in Pcbiiiaiij 1810, and the avowant in 1811 

5 «M^/tthat hued out a writ ofc/lr''!/ , and tlic Plaintiff liavnig lui- 
tenant in tlegit i i .w^ 1 , ^ , 

may enter by tice that tiie sheriff had iiiuler tliat writ taken an 

virtue of the jjiqiipbt and set out tlic bcvcial closes in whicli, &.c. ab a 
vwthout^^cjt^Lt- ‘’f prcniibcs, and rcliniied that he Jiad de- 
ment. livcrcil them to the Defendant, altliough he tlie De- 

fendant had not rccovcicil the premises in ejectment, 
the PJiuiitiff liad attorned, and paid rent to him for a 
moiety. The Defendant had also exercised ccTtaiii 
acts of ownership, by Bclhiig coppice wood standing on 

the 


to rcliut tliL 
iitic of the 
a\0Hani by 
ihewiiit; that 
he paiil rsiiL 
under circiiin- 
ilanccs whicli 


may enter by 
virtue of the 
writ of clrgit 
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tlie laim Tlic Delt.*inJant rt**!!**! uii ilii- c.isu. Tlic 
Pliuiilifl’ pioposL'd to answer it, b\ sheuiii^ that the 
DuteinJ.mt was not, at tlie time f'* lier Jiniiiei ]\i\nu'iit, 
or iio\i, eiitiiiixl to the lent* tlio ndeniianl ohjeiU'd, 
tliut bv the pn^inent ot lent, the Flaintill hid aelviiow- 
ledgeti liimsell, the Dctimdiiiit, to bi.iiei I.iiidloid, and 
was now e'lloiipcd iioni eonUMni^ liis title Ituh- 
anh 11. held lh.it the prool ol payment ol lopl nude a 
^(KkI p/ /.o o' tasi iiii the aiowant, hut that if w e- 
ijjiible ot liein^ answeiedby olhoi evident e, bnlie- 
seiM-ti the point. A\ heieii])oii the PI iiiiliir aiisw ertil 
this ease, b^ pio\ing th.iL Ptm being iiiilebted \.o Satan 
liultt in .le'/. toi se\er.il siniis ol iiioiii‘\, lent in ion- 
snler.itiuii llioieol, anil ol 8g/ iiioiu then |)aid to liiin. 
which sinus together were the lull \.t1ue ol the laiin, in 
1809 etinvcyetl the pieiiiises jii ke, by deeil anil /hie, to 
Mis. lia/u’t, .ind Ji.id paid leiit tcT Jiti bei'oie'.iiid sinii 
she pud lent to the arow<iiit. 'I'lie Planilill also m- 
sislisl, that even it this diisl wtie to he po'lpoiied to 
the till' avowant was at iiiou only tin.uit in loiii- 

moil with Mrs. liakn, 'i'o iibiil the evidiiiie of the 
piioi LOiiM'yanie, the .ivowtuii inipugiiiil tin supposeil 
debt to Mrs. .is lirlitions that no iiioney piissed 
fioiii hei, .mil tliat tlie Loiney mice to liei was liaiiclu- 
Iciil, iiiiil made only lor the })iii)>ose oi shielding tlie 
possession ot Pmf. This suggi '■lion wa" 11*1 sonii iiie.i- 
suie luitified h\ the tails tli.it the dceil was all 111 the 
haiid-wiiting ol' 7 *iv/r, who w'.u» an attoiiiiw; that Mis. 
Haiti wiV) Ins hoiisekecpei, unit (hat she htid s.iul, that 
she w'a« entitled to one iiiuii'Ly' oi die value ul the wood 
which the avowant had sohl, then^iy mh ining to iidniit 
the avowant’s title to the otlici h.d{ 'I’hejiiry, how- 
ever, giving Cl edit to the deed, tumid a verdict lor die 
Fliunti/r. 

Pe// ijcijt. in this term moved for a iiilc n/'-i to sit 
aside the verdict and enter a nonsuit, upiin a supposi- 
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tinn lliflt thu pl.iintiff' had insisted nt tlii' dial, and that 
ItichmtU 13 had accordinjrly holdun, that the pi oof of 
payment ol rent to the avowant was not jnnuu Jacie 
evidence of his title us lessor, and that he was bound to 
go into Ins title upon the issiu* ol non femuf niorh rt 
which was.the very inischief, he said, which the 
statute 1 1 ( 7 . 2. e. 19. s. 22 was intended to picvcnt. 
If the plaintdl had meant to contest the avowant’s 
title, he should have jileadeil tnl habml tn tencmpnh\. 
The Court gi anted a rule uisi, expi essly on the point 
that the avowant was entitled to stuiid on his proof that 
the I’laintiff li.ul paid him lent, as siiflltiont puma fatu' 
evidence to support his avowiy, and that unless that 
caac was answered by the Flaintiil^ he was nut bound 
to go luitlior. ^ 

« 

ShqJind, Solicitoi-Cjcnetid, and f (tifff/inn Serjt. now 
showed cause Tliey iiiged that a demise of these spe- 
cific closes at an cntiic lent of 7/. ic*. eoiild not lie 
suppoitiHl, lor the idd demise by/-*; /re having never 
been determined, was still in force, and the Piainliil' 
was entitled only te a moietv of the rent ol 
whieli was leseived for the whole f.um, us a tenant 
in common oi that lent but he w.u, not entitled 
evxiii to that befoie' a tenant 111 e/tgil tan claim 
rent from <i' lessee of the land, 01 enter upon the pos- 
session ol a Deleiidant who 1kis, beloic the rhgit, person- 
ally occupied the land, ho must not only have the 
moiety of the land set out by ibe sbenff by inetcs uiid 
bounds, but must recover jiidgniGiit 111 ejectment tor 
that moiety, to entith* him to ciitei. The shonlT can- 
not, afler he has set it out, give him nii}' possession 
merely by virtue of the writ ol tlrgtfy nor can the tenant 
in elfgil hiinsclt enter by force thereof. If thcavow'unt 
could by the mere wnt entitle himself to the rent, the 
Flaintiff would be under the hardship of paying rent 

af twice 
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twice ovci lo two ililleieiit lamUoiLls. iiicMit ol ri'iit 
woiks no iMuppel , u it uiil_\ c'\id< "ce oi llic* tillool tin* 
puyeo, but Ljp.iliIo ot bi iiiir icbulti d And ilioii.- is .i 
wide distincliuii bctwoL'ii tlio case- wlu-i o a tenant ii.ih 
actually ruiL'icL'd tlu* pos 4 L‘Sdiuii ol laikil liuin (ini‘ who 
lias no title, and tlu* case whole ho has inoioK attorind 
bv ini'luke to <iii(‘ who has no title. In the ^isL (use. 
It Is not, iiidood, coni|iotonr toi the tenant ti> i|ii<*stieM 
his lossoi’s title, blit the 0!>to]i)iol is In his acie]iiin;r the 
possession Iroin liiiii, not In tlio payment oi leiii. li' 
there be fiMiaiit pm ttn/t'i tn, who deMinsis, mil ii\/m 
^«e 1’ e ihe, the lessee is not ostoppeil lioni shewiii£r 
that the deatli has elctei mined his demise So, it 
pajinoiiL of rout be obtaiiieNi •In iiaiiil, it ina^ be 
shewn. 

JF'*i//ainl Jloni’h Moijt in snjipoit ul the iiile Upon 
the Jiid^e‘’s lopoit it ippoiis that the qiu^stion lelr to 
thejui^ w.is on llio \alidilN o( llie nli isIs to Alls //o/ri, 
a question whioli aiuse onlv nuhiittl>. .mil ilni'ilid 
(lion atte'iitJoii liuin the puntipal puiiiL in issin>, wlneh 
has iie\cr boon subinittod to tlie |nr\, wlHlhi'i the' 
PLiiiitilf held in the inaiiiiei .illegul th.ii ijia sHoii 
theretoi c ou^ht to bo tiioil a^ani Jn tbo e.ise nl Sijllt- 
tan V. SifaiUit/fT {tt), a tjnoslion .ooso ubelbei the jilc-i 
of nil hahuit in h iicm(iifi'> i onld bo ploailod lo an .ivow ly 
and co{rni/anco loi rent, Jaiul Camih’ii, who was .il lust 
llicliiied lo biqqinit it, nltimateU a^reisl witli tin lost 
ol the Court, lb.it it was taken away b,v llie slutuie. 
Ifj oil tlie issue wliethei the FlaiiiUd held in inainicr 
anil Iona, she c.in be permitted to disjnoso hoi lessoi's 
title, tlic title of a laiulloid may iii all cases of .a\owiy 
for lent come into question, contrary to tlio intent oi 
the statute 1 1 Gro. 2 . There is no pietence to say ihii 
rent was paid under a inistukc, for the Fluinlifl was ac- 
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quaintcd vitii nil the circumstances. The ‘■latiiti* (a) 
stludi icndcii nUornments vuid, contains a particular 
c"s.CL*ption ot altoinincnt made pur<iiiant to a pidginent 
at lau ; and such must be an alLoinmcnt to a tenant in 
• legity and others 4ioldiiig under PKCCutions, 


Gtnns^. J. This case has at diflercnt stages pre- 
sonteil diilcrent foinis. As it was nuned, I should 
certainly have ihuiight thcie ought to be a new tiuil; 
lor if tbc avonnnt Imd at the trial been told, that the 
icceipt ol lent a as not luimA J'mie r\idi'ncc to piocccd 
on, and that he must malvo out a strict title, I should 
have thought that he had pioscd a siinuiont case. liui 
it np|ieais that the Ji-dge suflered the Defendant to 
prose this case, and that he then insisti'd that ilie Plaiii- 
lilT was precluded fioin disproving the case m I nch he 
the Derendnnl li.id made. I'lic .Tudge ihoiight thi 
PlamtjfFvias not precluded iinni disputing the title of 
the Defendant, and permitted him to go into evidence 
for that purpose, winch was this. The estate had belong- 
ed to 7^/ ire. 'I'he Plainlifl’ bad held this estate as tenant 
to Pncp. When the Plaiiitifl' paid lent to the De- 
feiidaiit, the latter had had an elcgtt against Pnee^ had 
extended the est.ife, and Iiacl a moiety drliseitd to liitii 
by metes and bounds, on which dclisciy the Deleiulant 
would be entitled to the lent of one moictj, and the other 
would be jiaid to Price, 'riiesc facts were true, and on 
them, if they were all, the Defcnilaiit would be cntitlc'd 
to the rent of a irniety. It is said, tliat the avowant bad 
no title, because he bad not iccovered in ejectment his 
moiety; but 1 have no doubt, that the «herifF may deliver 
the moiety, and enter upon it; except that where the land 
is under a previous demise, as in this cose it is to the 
Plaintifl^ whatevo' elder term the sheriff finds, he cannot 
disturb the previous title of the tenant in possession' 


IS 6«p. %. e. 19. t. II. 
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all he can do is to put flic nxo'n.uu iino flic sutc ol 
Lindlurd. if’tlu* land l>.ad beon in jlie jiu‘>'>i"“>iiiii of ilie 
loinicr owner, the slierifl inigliL ti.ue dciistied acliuil 
posseaMciii - where it J^ in the |l(•^‘•e•slO|l o( <i leriani, 
the Siherill' setb it out by nu‘lL» and bmiiids and the te- 
nant ib bound tlicneelorwurd to pay leiii lui In'- moiety 
to tlic tenant b} Tins is :i c.e-e in whyh a|toin- 

niciit was nut necessary heluic the Malute of alUirii- 
nionts, beiinise tenant b^ was in by judgment ui 

law, to whom atluimiiciit was not neccssai^. 1 am 
aware that it lias iii se\eral places been said, tliat the 
tenant in i legit cannot obtain ]ioss(‘ssion without an 
ejeclinciit, bull have always been of .i ililfeieiit opinion. 
Theic is no case in which a paily ni.iy inaintain ijett- 
ment, in whicli he cannot enter. 'I’lie ejc'ctiiieni sup- 
poses that he has cntci cd ; at lc.isl, that Ire h.ts le.iscd 
to anuthei, and that that othei has ciitei ed . and dial 
the lessor may do it h) iinodici, ‘iiid not eiiuu 
is nut \cry inlelli^iblo. ( wouhUnot Iiowcmv luiivuhi 
the present case as now deciding tliese points, wlurii I 
only throw out ni aiiswei to the aigununit di.il lias bern 
used. Tills IS .1 case to which the doctrine does nut 
apply; for no ejectment could Ih> in this rise iiihiii- 
taincd, there being a tc'ii.iiit who was entitled to leUiii 
the possession. It turned out, that bring in- 

debted to Mrs. had pieviuiisly to the a\uw ant's 
judgment conveyed the jirciniscs lu hei in satisf.iction 
of the debt. It is quite clcai that Mrs. TtuAu w.u, aftci 
the execution of this deed, entitled to cli&tiiun on the 
PhiintiiF during her tcnantcy for the rent. 'I'hc avow- 
ant contends that because the IMaintifF has once paid 
the rent to him, in ignorimcc of this fact, she is liccome 
irreti lovably Ins tenant. No surh law is laid down in 
any book. Till the statute of AnnCy if a lord convrvc'd 
.1 reversion, by the attornment of the tenaiil fho lenl 
would pass, though not before attornment hut if newer 
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jol ua- -iippii-L.'l} tlial allMi iiiiifiiL alotii‘, ^Mtliniif .iiij 
toM\c^.ijKLs would faii\ !lio ifiit. L'ii(]iici>tioiiabljr' tilt: 
law IS jiiiL su. It Is so plain a pioposition, tliat I did 
not t‘\pft.l Ic) liiid any aiilhoiity loi it, 1101 lui\e 1 
li'iii.d any caso <U.cidod on il lint I lind a case of 
II /ll/t/uis V. Ji/iit/nifoMiuJ (a), vliriu a tLMiiint liad paul 
lent to a ^I'niaiiitlf I man, suppoKuiir tlial tlic teiiniil liii 
lile liad lotliilid liri 0'lat(‘ l>v >1 iiiiiiiia^e wliuli h.iil 
been at III, ill^ soliMinii/ftl, Inil if piotid to be \oid, iiid 
llie ten, ml w.i- tibluTid lo pay tbe ii'iii o\ei aj;am to the 
l•‘n.lllt (ill III,- li was ai ''ll' il, lli.it il llie toiii.inulei 
III. Ill I'.id il|s|ianii<l anti astmiil in ii-pl-Mii, llie tejiaiii 
t iiiild li.ive iii.idc no .iiiswi /)’'///»; .1 'i^s, f see 110 

tliliitiillt III ili.ii liu J.iiiiii winild liiiv, }uoMd til i< 
his alloi niueni piotitiied on llie niisit-piL-seiiUilioii t)i 
Jinn who tiairneil ,is uni.inidci man, ami lit imulil h lu 
hewn lli.il the widow was Mill a 1 i\e mil entilli il. 'I hr 


lids whit II Will sialed in lli.iL c.ist- weie tiiie, in hk< 
iii.iinui a> all that is Matetl here b;y the a\uw.nit is tine 
1 he jiaiijnent ol lenlluie laises a piesiimpiion lli.il 
■ hepaity itteiMii^ it h.is a oooil title lo the lent, hut 
It IS a piesiiinpliuii oiiU, anti lap.thle ol hi iiu' lehiitted. 

Sti IS lalhei niniei.essaiil\ pic-ssetl iiiln 

this case, thiiii^h thtie is nini h wii^lit in the ar^iiim nis 
(hei e iiiged, and ii i!> ceitainly seltletl that tin pti-iiii 
Jioliling initlei atiothci li\ a ilcniise without nuhiitine 
I aiiiiot pleatl that his lissoi ml Inihmt in h niuihnin. 
The same ilodiuie wliitli 1 now laj down, was held hy 
IiaifUi/3. Ill an ejc'ctiiieiit at M>r’u.s/i/n j/loi lottagcs. loi 
'.Inch lent had been paid to the coipoiation lhep.i\- 
nicnt of lent w.is certainly yw imit Jtu n' e\ iileiiii of tin it 
title. AIj Diothci liai/ln/ held that llie Defeiul.ints 
linsing dis(.lniinod to hold iiiidci tlie eoijioration, that 
was etiuivaleiit to u iiolicx; toqiiit, and lell llicin at libci ty 


(u\ lileu’. Lf Pull jiO. 


to 
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lo sill w wlio wiis tliu mil piopnctor of tlir will. 'Fins 
duLtiiiii- imisl liu taken \i nil n'lei eiiru In llio siilijciL 
IllilttCI, . 111(1 lO till* casL* III kxiull It Is l.llil iloMii. It 
was' not a r.iso m winch the (iiiniils li.ul hi'cn oii>riiially 
let into posscssiion hy the (oipoi at 1(111. li iL li.ul Ihvii, 
1 hlioiilil li.i\(.‘ tIioii<'lit the Di'toiKkuiU nc\ci cniihl h.ive 
dis] lilted the title 111 the coi poi .itinii, while thiw (oiiti- 
luic'd III jiiisM'ssioii; bill these wi re iolt.i^i'sT)iiilt*uii the 
w.iste, .111(1 the cor]ioiiili(iii (.kiiiiii'd to be hnils ol the 
m.iiKir, .111(1 1 1 . limed lent . .iiid the teii.iiits, who li.id .it 
lirsl 1(1 (|iiiesC('(l, beiii^ .illerw.iids .uK'iseil iil iitliei l.iiiil- 
loids, disclaimed lohuLd ol the hist. 1 .ini tliereloieui 
opinion lh.it the rule ought to be dischaiged. 

CiiAMiiiicJ. ft would he eKireiuely 4iiisilii(‘\oiis li 
the teiuiit!> ol' persons who li.tte jiiopuly iii I iiid, 
could, by colhidiiig with otliei pcisoiis, and deiiving 
thou lessoi’ij title, put then l.iiidloids on jiiool m' litle, 
in.iiiy titles resting on posse..sioii only. 'I In ti'loie tJie 
l.i\v re(|iiires that theieshnnld hi \ei\ stiong (\idenie 
to rehiit the i.ise .irisiiiir fioin the p.iymeni ol iei<l 1 < 
ought to be inlinitely stiongi'i in .i c ise wln-ie the to 
nant di'iiies the tide of the pci sun rioni whom lie le- 
ceived his possession yet (\eii Iheit, in some (.eis, .is 
ol the land being i('C(n(.ied by .i pidginenl honi Ins 
lessoi. It Is coinpitcnl lui a tcii.tiiL to shew lh.it llie 
lessor’s title h.is ceased. 1 Ii're ijic IMainuirisiii posses- 
sion : the DeJeJidant ohlaiiis a pidgmcnl .uid c/r."//, .i cii- 
ciimstiiiice \ery well cMlcnlatcd to iiiisii.ul the piisoii in 
possession, and to iiidiiie hei to rccugiil/e ihe title ot 
tlm Dcfciidiuit; but it iinglil be, that tins was not a 
sufficient title; in this case, not this point only came 
into Inquiry, but there wr,as a furthei iiujmry ol the va- 
lidity of a certain deed, whereby the prcniisis w'ere 
conveyed to Mis. Uakci^ and Uiat jioiiit lias been tiled 
twice, 111 the present action and in another previous 
VoL. VI. P actmu 
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action at law (a). I sliouki, on vui ions circumstances 
ol tins irjiort, have been as well satislicd li' the verdict 
had licon the otlici via}, bccin^r ground to believe that 
the deed was intended to cover the possession of the 
grantor. Uut atici two verdicts, both concunent, I 
would not now grant a llnrrl Inal. One iircumslanLe 
IS that ol Mrs. Jlala daimiiig one moiety ol tlic 
wood, under the idea, probubl}, that the Defeiidaiit 
was entitled uiidi r Ins clegit to the othci moiety, which 
covdd not be, li the deed were gocKl. 


I^ALi \s J. was ol the same o]uinou. 'I'hc rule is 
clear, tii.it gciieully a ten.iiit cannot dispute his land- 
lord’s title, hut here it luiiies to tins tjne^tion, whether 
ntlcr n ptison has lieeii 111 pobsession iiiulci nnothei 
lci>-or, il lie ih peisujiledlo atlorii uiului ciiciiinstance-> 
vvliicii do not w.iiiiiiit il, it may not be open to him to 
}uovc that the lent was paid without bullieieiit ground. 
And I lliiiik It IS. As to the meritb, 1 shall sav no- 
thing, but the ease was once tried beloic me (r/), .iiul 
1 saw no gi omul to iinpcacli the deed. 

Rule ditcluiged. 

(ir) Tluit sva'; in (.iLctmrnt cover die premises uiiJcr ii. s 
tircught by the aiou'jnt to re- in uhikh he failej. 


jt/iy 


Waiid ami W'di; v. Ih .ntlj*. 


AsiaicniLiiiljv ''MIHS was all action brought b} an ev’cutrix, lor 
to*aii c'vcLtiior price ot meat sold and deliveied by the testator 


llijt the lc»U- 
tor always pro- 
miscd nut TO 


ill bis liletiinc to the Dercndaiit. Tlie clccloratron 
aveircd only promises to pay the testator. The J)c’- 


pnias the Uefciidjint for a debt, is not cvideace to prove a promise to pay, made to 
(be testator viithin uv years, 


4 
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fcndani ploiidud tliL* vtaUiU* of Iiinil.itions, iiiid nl tin' 
Inal ul the caii^e at the hi^t "firing .isti/j's lur Itutlavtlf 
the only CMdeiite to lake tin lase out o( the st.itiile, 
was a note without date, wiitleii by the Deii iidaiil to 
the executrix, m winch she b.ud, ** the tesialoi iIw{i\-« 
pruiiiiseJ iie\er to disticss me Ibr ii ” Altei mtiIicl 
ibi the Pl.iiiitilK Cophtj >Sei|l had obtained a iiile uts: 
to ^et It a<iide and entei .a noii*,uit, upon (Ik f'lmnul 
fliat these words < iiiit.'iiiied no evuleiiLC ol .iny piiiiiii'.e 
nnule by the Deleiidant nitlini sik yeais to p ly the 
'iC'latui. 

L.cns Seijl now sliewcd ranse, and insisted tli.it n 
u.is ii ijiiCslioii loi a piiy, whethei tlieie hml not been 
a promise made w ithiii six yeai s (n the testator, rtbu 
was pioved to hate bet'ii .di\e witlnii ih u linv, lor it 
the Dclundaiil h.id nut at knowli ilj:^ tl llu lUbl to linn, 
and asked lot (niie, the (istatoi would have iiad no 
occa&iuii to pioinise not to distii*-'- lui. 

Pt> Cioitnn, stoppiii*' Citjiltij H In n the Coin Is 
ihteiiiiiiie that 'ni .u knowkdj'iin nt isuMcleiice ol .1 new 
pioiiiue then made, it must lx ol a pioimse made liy .1 
person competent to make it, and lo i jxison who 1^ 
HI existence to leceive it. \\ e lia\t> ^rune kn inou^h. 

llnie absolute, 
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111 the Fifty-fifth Year ol the lleipii ol GfORi>» III. 


Edwards v. Symons. 


' I 'HIS was a case directed by the Court, ut CliauLery Devise or a 
for tlie opinion of the Judges ul the Court ul fti -simple 
Common Picas. 

Thomas iMce being seised in fee of freehold estates cease at It to 
in or near by his will dated Ajnil 1794, 

properly executed luid attested for dcvitiiiig frcclioltl emora, to re- 
estates, and purporting to dispose of all his worldly 
estate, both real and personal, after bcqucatliiiig to four 

nanre and ad- 
vancement of MX of the testator’s children till the youngest was twenty-one, and 
then to his said six children and the suryivors and survivor of them, tlicir heirs and 
assigns for ever, as tenants in common . Held that all such devisees as survived 
the testator took on his decease a vested estate in fee in common. 

Vox.. VI. Q duughtci^, 
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flaugliters, Manj /Eottt*, Sarah Ttatli and Ann^ and 
Matgaret Jjucr, one bliilling eacli, and to his rldcst son 
James Tjaecj one shilling, to be paid when Ins children 
should attain their respective ages of 2t years, the 
testator fieviscd all Ins freehold, copyhold faiTn, and 
lauds, called Luce's tenements, which he was entitled to 
upon the death of his mother, to J. Doidge and William 
Trasl, and their survivor, his executors and adniinistm- 
Tors, ujiou trust to receive and apply the rents for the 
maintenance, education, and advancement of his six 
children, Johny ThomaSy Hemyy FramiSy WtUtamy and 
Elvtabeih. and immediately on Elizabeth attaining 
21 years, then he deviMxl all his said freehold and 
copyhold prennsea to his siud six children, and to the 
survivors and survivor ot them, their heirs and assigns, 
for ever, to hold ns tenants in common, and not os 
jointeiiants. And he thereby charged all his lands with 
the payment of bis debts and hinernl cxpcnces. The 
testator also made a codicil, dated 7th April 1 794, pro- 
perly executed and attested for devising freehold ebtutes, 
and thereby ordered that his daughter Ann sliould 
bhare and bliar<‘ alike with his flve sons, Johny Tlamtasy 
Hcmtfy Etancts, and Wtllianiy and liis dnnglitei Eliza- 
beth, of the freehold, copyhold lands and premtbi-s men- 
tioned in In') will, in addition to whnt he had given her 
in and by Ins will. And he thereby coiifirmi'il his will 
in all other parts thereof. The testator died m Febru- 
ary 1 799, without having revoked liis will nr codicil, 
leaving James his eldest sou and heir at law, and liis 
oons Johny Thomas, and WMiam, and daughters Ehzoi- 
heth and Anu, five of the devisees named in his will and 
codicil, him surviving; Henry, and Francis, the two 
other devisees, having died in the testator's lifetime 
TTiomas Imcc the son, one of the dcvisiees, died in 1 800, 
witliout issue, and intestate, before the testator’s daugh- 
ter Mixabeth attained the age of 21 years, which she 

*8 did 
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did in iSii. Tlic PlnintiiF had hied his bill in Clinn- 
oery for a partition, claiming to bu entitled to niip-hfth 
of the devised (‘state, us JiHsiiig been conveyed to him 
by James Luct\ on uliuin, he insisted, such share de- 
scended upon the death of Thomas Ijuce Ins brother; 
and the <|uestion was, whether Thomas Lmcc the son, 
had, at the tune of his death, any and what estate in 
reveniioD in the freehold estate of the testator, or in 
any and what share or jiortion thereof, which on 
the dentil ot Thomas Tjuec, the son, descended on his 
heir at law. 

Lens Serjt. for the Plaintiff lugucd that the words 
when and then, in a will, do not create a contingency on 
which tlic estate is to vest, but that w here it is provided 
what shall be done witli the rents of the estate in the 
mean time until a devisee tomes of ngc, and that tlieii 
he shall take, the estate vests a& imho in the de\isee, 
though he enniiot assume the inuiiagenient of it until 
the period directed by the will. This had Ixs-’n deter- 
mined in several cases; JJije^ on demise of IVhecdon^ v. 
Lra (o), which refers to GotulliUey on denii\e of llay^ 
•Bsardf v. IVhithif (Jb)^ and in liolli of them iheic is a 
reference to Hoiastan’s case (c). Rose, on demne of 
Vere^ V. Hilled), is a still stronger case m |>oiiil for 
making this to be a tciinncy 111 (oimnnn, for there the 
devise was to theiQ and the survivors and hiiriivorof 
them, which lattci woids are not in GoodtilU v. ^ hitby, 
Iii the cose oii v.CiaHiinU(e) the leas'll! is as- 

signed for construing it to Ik* a traiancy 111 toininoii, that 
it is better lor the posterity of the taker that they 
sliould have several, Uiaii joint estates. In this case, if 
some of the children had married and had issuer and 

(d) 3 Barr 1S81. 

(r) 3i-rv~373- 
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1815. then died tieiurc Elizabeth had attained her full age* if 
' this devihe be construed to create a jouitenaiicyf that 

Eowarik would have been disinherited. Define ex dim. 

Svuoys. Salta Ih/mitte v. Satterthwnte is in point .is to the imme- 
diate vesting of the estate. Thomas iMce, therelbrey 
upon surviving his father, took a vested interest in 
common 111 foe, to which he was entitled 111 possession 
u(Kni Elizabeth attaimiig her full age ; and upon hu 
dciith, It passed to lus eldest brother James, as his lieu 
oi law. 

Copley Serjt. contra. The only question is, at what 
particular time the persons to whom this estate is ^veii 
as tenants in common, are to be the survivors. To re- 
fer the survivorship to the time of the decease oi the 
testator has always been helit an unnatural consti iictioii, 
because the testator may by new devises provide fur the 
event ot any of lus devisees dying in his bfe-time. lu 
the cose of Brown v. Bigg (a). Sir fV. Grant M. K. 
says, the general leaning of the Court is agaiiist con- 
struing the words of survivorship to refer to the decease 
ot the testator, it any other period can be fixed upon, 
the testiitoi gciiciully '>up]io>>iiig tliu legulec will survive 
him. lu Hawes \. Idawes (b), cited 111 the i.iscot Gai- 
landv. Thornes {r). Lord //nir/uvr^eailopletl tins con- 
struction. And ill Bxessell v. Long (d) the Master of the 
Rolls sav s, “ if all these sisteii* had not survived their 1110- 
ther, iiossibly I might have adopted tlie construction, that 
the words of surviiorship related to the death ot the mo- 
ther and not of the testator, for I think tliat cunstruo- 
tion is not to be adopted, if any otlicr con be.” This 
lias been the doctrine of Lord Hardwidce, and of the pre- 
sent Gliauccllor and Master of tlic Rolls in numerous 

(r) 1 New. Sep, 85. 

(d) 4 ya. iji. 


(a) 7^rj. a86. 
(i) 3 dtk 5*4. 
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other subsequent cases. The m urds here arc strong ; the 
estate IS giTOn to trustees, niid t)ie survivor, niid the exe- 
cutors and adniinistmtors of the survivor, in tiiist to 
apply the rents to the maintciiaiici* and udvnnmncnt of 
the testator’s six children ; and .when Ins daughter 
Elizabeth shall attain 31 years, then he devises all his 
estates to such persons and the survivors oi them, namely, 
nt the time when attains 21. Tii tiue con- 

struction It means those who shall he the survivors 
when Elizabeth iMce attuins 21. It was manifestly 
the testatoi’s iiiti'iit to disinherit his heir nt law, for 
he gives him ir. but if one of his othoi children had died 
after the testator’s decease, niul before Elizabeth was 31, 
his pait, according to the Plaii^il}'’h construction, would 
go to the heir, whom the testator inUmdcd to disinherit. 
It was not an improbable event that nut o 1 ‘mx 01 seven 
children some should die; and it is iinprnlatblu that it 
was 1101 III till' lestiitor’s contcnipl.’ition. Another event 
indecnl is left unprovided for, i. if that if nil died before 
I'Jizahxth were 21, then it would go over to tlic heir, but 
ih.'ii wab little piobable. Anotbei iiialeriid ciicuinstance 
IS this, if any one child died belore vias 21, 

the othi Is Ml I e to liave the benefit of the rents and pro- 
fits r r his shaie duiing that pciiod, it is llierefui e probop- 
ble that tlic testator also meant that the same share 
bliould vest absolutely in them by survivorsfiip. 'llicro 
fore if there is nothing whence to infbi the intent of the 
testator, to what period those words shall relei, it shall 
refer more naturally to the lime when Elizabeth attain- 
ed 21, than to the time of tJie testator’s decease. In 
Garland v. Thomas almost all the cases at law, and many 
casfis in equity, are collected In Jlussell v. Ijoiig Sir fV, 
Grant M. R. impugns the decision in Laid Ihndan v. 
Earl tf^ffdUc (a), though he refers with approbation 



(a) \P.Wnu.^i,h» 
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to Uie case o(Sirtnger\. PhiUips{a). Events may be such 
that it is immaterial whether the wuni survivors refers 
to one period or another. Many casis have been bc- 
Ibre the Court, where, though die word “ sur\ivor” was 
used, the doubt has been wlielher the devise created a 
jointeiiancy or a tenancy in common ; and the Courts 
have said, we reconede it by making it a teiiiiiicy in com- 
mon to a certain period, with survivorship afterwards. 
If a sense cun be given to Ixith expressions, though ap- 
parently lepngnaiit, so that they mn^ be reconciled, 
the Court will inaintiiin both. Even in eii>«es where 
tliey cannot be reconciled, tbc Courts have ot lute al- 
tered the I iilc of construction, and it a tiling be given 
ill one part of a will to one and in another part to an- 
oUier, instead ut holding that the Inst words shall be 
pursued and the fiist rc^cctid, the Court have <^ud, the 
devisees sliall take in moieties. The doctrine that the 
heir nt law cannot be disinheriled but by express words 
01 necessary implication, has been much questiemed. 
A reasonable implication will suffice, the rule only 
throws the onus on the devisee. 


Letts in reply. No strong intention appears of disin- 
heriting die heir ; the testator docs not shew it bv giving 
him IS., for he gives fbur of liis linughtcrs, to whom he 
does not devise any thing else, die same sum. Is it to 
be supposed that the fodier was so much set ujion dis- 
inheriting his heir at law, that if either of the other 
children died under 21, leaving issue, he would prefer 
that that i^snc should rather be dismherited, than that 
die eldest son and heir at law should have the clianoe 
of taking any thug? It has been urged that the words 

(0) 1 Cesm Ahr, a9S. i P, Wmt, 96. se/A 

then 
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“ then 1 give," have the elFect of not giving tlic estate 
to vest till then, uml that tlie Court must look to mx; 
who weie tlien the siirvivui.-., whereas the clue is to be 
sought the oUier uaj', and the rule of hiu is fust to be 
found, and it wdl thereby appear who were llie sui\i- 
vors. The survMors arc the survi\*ois of those in whom 
the estate has nlreiuly nested, mid tlie deLluratinn that 
tlie possession shall be sii'^peiided till KlAululii is 21, 
suspends the possession only, till that event , and the 
eflccl of w li.it IS contended lor is, that the estates vested 
are to Iw digested again at her age of 2i, and newly 
modelled and vested. In none of the c.isca cited is 
inaintenancc given in the mean time , by giving that 
maintenance the testator sliews that the estate vests at 
his decease. It dot**: not depend on the cirLiimstancc 
that occuis 111 several cases, that there is .an interme- 
diate estate given to one individual; for in Jtinaiton’a 
case, where that ingredient was wanting, it was rie\er- 
tficlcss held that iiotwithstuiidiiig the words ** then and 
when” the est.ite vestetl. Tlfe Coiiit held that the 
words ** when and then" shewed when the estate should 
come into possession, but not when il should vest. It 
gives the estate by giving the rents and profits, .ind 
only prescribes a particular course of ndniinistrution t'f 
them in the mean tune. Tlic estate, ihucfore, vests at 
the decease of the testator, and the words survivors 
and survivor” naturally refer to that tune. 

Cttr. adv, vuU. 


1815. 

Edwards 

V- 

Symons. 


The following certificate was afhirwardii sent to the 
Lord Chancellor: 

Wk have heard this cose argued, and are of opinion 
that Thonias huce, die son, had at the time of bis death 
a fcc-simple estate in reversion in one undivided fifth 
part- of the iieehold estate of the said testator, os tenant 

Q 4 in 
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i 3 i 5 111 cuiiiinoii null his siud surviving brothers and sisters, 
„ • iiiid that on the death of the said 'I'homat [jtce this 

V. estate desGcxidcd on Ins heir at law. 

SvMONs. V. GiUDih 

J. IICATII. 

A. ChA9JBRE. 

K. Dallas. 


John I’liipi’s anil Thomas (’hester v. PirciiEii. 


An executor of 
a testator |)os- 
•cssLil of real 
and personal 
Gstatet rioatlieil 
■with a trust to 
pay debtsi and 
to lay out mo- 
ney for t)ic 
benefit of the 
testator’s chil- 
dren, and iMth 
a power to XI II 
fiwhold lauds 
in fee, but 
taking no be- 
ncliiial interest 
under the m ill, 
lb a good at- 
testing wi'ncsB 
to the wil 


'J’lHS was a taac directcil by Sir 7 ', I*/taner, Vice 
Cliaiiccllorj fur the opituun of the Judges of this 
court. Karl Claitngbola the elder made his will, 
diited ritli. 7 wic iSii, and thereby, after directing his 
jiibt di'btii to be duly paid by his exetutorb, he gave to 
his tMic the use of bis dwelling-house and furniture, 
.and 50/. 11 year to be paid to her out of the rents and 
profits of his reid estates for her hie, and he thereby 
cli.irged and in.tdi-' liable to the payment theicof all hh 
real estate<> ami clfects. Alter the decease of his wife, 
he gave his son Israel Claringbould the use and ucciipa- 
tiuii, rents and profits, of and in all ^at Ins said 
dwelling-house and field thereunto belonging, and in 
which Ih.at house was built, called the Five Acre Field, 
during Ills nutuiol life, and after his decease, then the 
tCbtaloi devised and IxHjucathcd all the residue and 
rcinaiiidei of Jiib real estate and effects, real and per- 
sonal, to his son lUchard and daughter Ann wife of 
William P/tqjpSi iib tenants in common, their heirs, 
exccutois, ndininibtmtors, and assigns, in cose such 
remainder should ni>t exceed 1000/. but in ease such 


remainder should exceed 1000/., dien the testator 
thereby bequeathed the excess above looof., unto the 

*6 children 
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children oi his son Iitacl, to be laid out and expfindrd 
upon them in such way as his exi>cuturs should think 
fit ; ond after stating the suie by him tu ins m)ii-iii-1uw 
WtUiam Phtpjis oi the two bog meadow ^ luljoiniiig tlic 
river fbi the sum of loo/., and liu> ^having lotlgcd the 
said sum of loo/. in the hands of the saitt William 
Phipps fur the purpose therein mentioned ; and nllcr 
directing the payment of the vud sum of lool. as 
tliereiii mentioned, the testator thereby H|ipointcHl tin- 
Flaintifls and the survivor of lliciii, cxociituis and 
cxccutoi of his will. And the testatoi iherehy further 
willed and ordained, that his executors, or the stirvivoi 
oi them, and the executors and adniiiiisli atui s of sucli 
survivor, for and towards the perfurniuiire of Ins said 
wrill, and in order to ••ave money lor the jiaymcnt of his 
debts, and of all the several legacies luid ex^ienccs at- 
tending the performance <if the things tluTein direcLeil 
and ordered, should mid might with all cuiivi>nieiit 
speed after ins decease bnigaiii, sell, and .then in /it sim- 
ple all his freehold lands, houses, and piemises, exci'pt 
his dwclhiig-house and the hve-acre field before iiicii- 
tioned , for the doing, executing, niitl iieriett /inibhing 
whereof the testator thereby gave his executors and 
the survivor of them, aiul the exeruturs or adiiiiiiih- 
trators of such suivivor, full famcr and absolute uullio- 
rity to grant, alien, sell, convey, and assure all the same 
fieehold land and {iremiscs to any person or persons 
and their heirs fur ever, in Ibe-simple, by all aiid every 
such lawftil ways and means lu the law, as to Ins 
executors or the survivor of tJiem, or the executors 
or administratoi s of such snrvivoi, or Ins or their 
counsel should seem fit or necessary. This will 
\M9 signed and published by the testator m the 
presence of Henrietta Rousseatif Marp Vhester^ and 
Thomas Che^er^ wlio signed their names tlicrcto as 
attestmg the execution thereof in the presence of the 

testator 
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testator anil at Jus request. Thomas Chesletf one of the 
siibsLiilnii^ witnesses, is tlie same T/urnuu, Chestet wlio 
ii.iiiK-(l 111 tile said will. The siiid testiilur died with- 
oiii Ikiviii^ altered or levnki-d bis W1I4 leaving John 
Clft} nijrtMtdtl and Jsiacl CluringhmilJ his heirs in 
gavel-kiiid, (and who .iic still living,) liiiii sursivuig. 
'I'hc I’l.iiiititls John Phtpits and Thomas Chetici base 
duly pioveil the will, luid token upon themselves the 
exLCiitinn of the trusts thereof. The tcsUitoi was at the 
tunes of iiiakiiig liis w'lll, and of his death, seized in 
fee-simple of certain lands in the parish of Hivery not 
being part of the said dwelling-house or five-acre field, 
or of the siud two Ix^ nie.ulows: the personal estate 
and cfll'cls of the testator not s}iecifically bequeathed, 
weie not siifhcieiit lor ihu payuicnt of his ilebts and 
legacies, find f iinetid and testamentary expenccs ; and 
therefore the Phuiitiffs John P/ujijis and Thomas 
Chtjldf 111 execution of tlie trusts of the ivill, enteied 
into a coiitrnet with the Defendant tor the sale to him 
of a piece of land, being part of the testator's real 
estate, but which did not form jiart of the dwellings 
house or fivt^^rc field, or the said tw'o bog closes ; 
and the <iucstiou was, whether the Plaintiffs could, as 
devisees in the will named, or by virtue of any power 
ill them by the will reposed, convey to the Defendant 
the legal estate and interest in the lands so contracted 
to be sold to him. 

lloi^h Serjt. for the Plaintiffs, stated that the point 
intended to be argued was, whether the will were suffi- 
ciently attested, Thomas Chester the devisee and executor 
being also a subscribing witness. This case was con- 
cluded by tlie cose of Bettison and Another v. Bromlejf{fl\t 
whci'o the wife of an executor who took no beneficial 
intciest was held to be a good attesting witness, and 

by 


(a) \%Eastt *50. 
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by tlir CASos tliiTeui citoil oi fountain v. Cook (n), 
Lifwr Jvllifft (6), hlvit I'ijml (f), CwtmtUitlc 
V. JVel/ut il. (f/) 

Jieol Soijt. roHtta. This i-usc even in tin* C'oiirl 
ot Chancery thoujirht distingiiislialih* fioiii tin- tiiscs 
cited 'I'lie will gave the executor a ughl ol eiitrj mi 
the real estate, and if he were to enter, a ml tresspass 
sliould be 111 ought .igaiiist him, he must jiislil\ iiiiiiei a 
will attistcnl by himself, iiu if the uttiuii wiie In ought 
against his i endue, he would be liable oiei, il the 
Oefeiid.'iiit were ousted, and that would gi\e him such 
an interest in the verdict ns to render Ills testimony 
inadiiiissible. 

The Cuwt obscrvc'd, that uiilesfi the evecutoi spoii- 
tanc'ously entered into covenants which icndeud him 
liable o>ei, his mere eveciitioii of the punei would not 
have that effect, noi n<iiild oidinarily he ■ictomp.iincd 
witli any such coseiiant lhu» |>iiicluuei would jin'- 
siously cxniiiiiie the title, and would not take iiiuler 
the execution of a jiowcr, unless he were satisfied oi its 
validity. 

The Court afterwanls sent to the Vice Chancelliir 
the following certificate : 

We have hcanl this case argued by counsel, and wc 
are of opinion that tlie I’l.iiiitins can by vii liu* of the 
power in tlicm by the s.iid will ie|K)sed, loiivey to the 
said Joseph tVebb Pitcher, the Dt‘feiiil.iiit, the* legal 
estate and interest in the said lands coiiti acted to be 
sold to him as stated in the cose. 

V. Gioiih. 

J. FI RATH. 

A. ClIAMBRE. 

H. JUalcas. 
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(Joi MSQN V. Lkttsom and Whitton. 


Alcssoi j’os- was a case sent l»y the Court of Chonccrv 

bessid ol- con- X ^ 

•iclrriWc free- opuiion ol the Judges of this Court. 

Lold and lease- | n 1 809 tlic Dclenriant Dr. hctt'iom being seised in 

“ '***‘‘*'‘' Cambentelly and of lertiun 

covenanted in messuages, hinds, and licieditainents in the pnris}i of 

a lease of par- Camiu rjmdi, and possessed ot 101 tain leaschoJd lands 

cell tlLiLt if Il 0 | I a 1 I < 1 j* 

hi« hLiii or theie, lor the icsidue ol u long term of years, all lying 

assigns, should, together and ad|oiiiiiig, by indenture dated 12th 

tertn"^haveany dcmisetl jKirt ol the freehold hcicxlitaincnts con- 

advantageous sisting ol a brick inussuago, with the yard, garden, 

offer for the coach-house, stableH, and iiadduek itsed therewith, sitii- 
disposiiig of a ^ w „ j, ... 

certain adjoin- on thlly and eontoiiiuig togcthei about three 

ing freehold acrcsi, to,/. liis cvei utors, .idministriitorH, utid 

tororViTlicir* “**‘*8“*^ for tlic tciinol 28^euis, at loof. unit; .iiid the 

<ir assigii<i, Defendant LlUmih tlieieby lor liinisclf, his heirs, anil 

should not dis- assigns, covenanted with Slaifrrif, liis cxecutois, .tdiiii- 

unic vnili'out "‘“trutors, and assigns, tiuil 111 case he the Defendant 

luettsoni, his hcir<., ui .tssigns, should at any linic or 

limes tliuieaftcT during the term theicby grunted, have 

any advantageous offer or oflbrs nude to him or them 

for the disposuig of the land lately JeiiLcd off by him 

from the west side ot the premises thereby deiiused, and 

or assigns, at adjoining to CtunbeiiBett Grove, then he the Defendant 

Lettsom, his heirs or assigns, should not disjiosc of the 

oiler. Tlie same. Without previously making an offer of the same 

lessor sold his to Starknj, Ills executors, administrators, or assigns, in 

incl^^^hif* writing, at 5/. per cent, less than such offer, fourteen 

demised land da^s at least before he should accept of the some. In 

and the adjoin- 1810, Starkey was duly declared a bankrupt, and 

an^cn^con^ usual assignment was executed to liis assignees Fori, 

Bideration in 

one entue contract, without offenng the parcel to the covenantee . Held that this 
was no breach of the covenant. 

Held that the covenant did not enure to the assignee of the lease, though named. 

Belt, 


previously 
making an 
offer of that 
parcel to the 
lessee, his 
executors, ad' 
miiustrators. 
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Sdi, nnH Strcu:ei/j by tlie major part of tlie commis- 
sioners. The Plaintifl* purcliaMal of the assignees tlic 
said leasehold piemises, togr her with certain other 
leasehold premises whicli had bet n AI!^mXi*/s, loi u viilii- 
able consideration. And by iiidentnro ol' 3d Srpf 1810, 
Pbr/, Belly and StTOcey bargained, sold, assigiietl, trnns- 
feired, and set over, and Statkeyy by their direction, 
ratified and confirmed to the Planitiflj Ins executors 
adiiiinistrators and assigns, (ainoiigst other property ol 
Sla7keijy) nil the premises ileniihed to Slat key by tlicDo- 
Icndaiit 1^'ltsom, and all their, any or either of their 
estate, light, title, interest, teim and terms of years, 
property, pussc!«ioii, benefit, claim, and demand what- 
soever, otj ill, to, Ol out of the same, and (‘very part 
and parcel thereof, together with that indenture ol 
lease, to hokl loi the rciiiamdcr of the term. *On 30th 
Jitly 1812, the Defendant Lettsom signed un agreement 
III \«ritiiig with the Defuiidniit WlutUm fur the sale to 
him fur the sum of 1 2,000/., of Ins sliai e 111 the inaiior, 
and all his real and leasehold estates at Cambervaelly in- 
cluding the piece of ground the subject ol the cove- 
nant, and the premises demised to btarkey and assigiiixi 
to the Plamtiff Cedltsony being the same freehold and 
l(»sehold estates to which tlie Defendant Lettsmn was 
entitled at the time he granted the lease. . Afterwards, 
in pursuance of that agreement, the Defendant Lei homy 
by lease end release, dated tlie 20tli and 2ist oiNovsm/- 
her i8i2, end by an indenture of assignment of the last- 
mentioned date, (Minveycd and assigned to, or in trust 
for the Defendant fVhtlion, his heirs, executors, adini- 
mstrators, and assigns, os one entire estate, upon one 
entire contract, and for one entire piircluise money or 
consideration, all the said freehold and leasehold pre- 
mises, including the said piece of ground the subject of 
the covenant for pre-emption. The Dclcndant Lettsom 
did not previously to the making of such egrcmnciit or 

convey- 
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convej^nnce make any ufibr in writing or otherwise for 
the sale of the bani piece ot land, the subject of the co- 
veiijiiit 111 the lease, to Statkei/, or to any one on his 
lieliali or account, or to the Plaintiff Collison. The 
I'Juintiffj after the ogreenieiit lor sale was entered into» 
but beiorc the conveyance was executed, applied to the 
Deieiidant I^rttsom^ and claimed tlie benefit of the cove- 
nant, hs being the nshignoc of the term 111 the premises 
by and \vom. Him ki tf , luid Whitton, before the execution 
of the coiiveyuiiLc to him, was informed ol the covc- 
nanL Thu question lor the opinion of the Court was, 
whether under the circumstances ol tliLs case, there 
had been a breach of tlie covenant on the part of the 
lessor. ^ 

This case was twice nigued, first ui Michaelmas term, 
lost by Ttdiis ^k‘rJl. for the Plaintiff, and lllo^set Serjt. 
for tlit‘ Defendants ; and again, in Easter term, by Shej>- 
ketdt Solicitor-General, lot the Plaintiff^ and Best Surjl. 
for the Dclendants. It wns stated that the question 
was worded 111 the form in which it stands, by the cx- 
presi direction ol tlie Lord Chnnccllor, in older, if 
there were a breach, not to occupy the attention of the 
Court 111 pointing out who ought to be the jiarties in 
tfie action, which question was niucli discussed on the 
flisl argiiineit; the sccoikI iirgunicnt was confined to 
tlie cons-i ruction of the covenant. For the Plaintiff, it 
was coiiteiuUxI, fiist, that the sale of the entire estate, 
including the l.'ind winch was tlic sub|cct of the cove- 
nant, WHS a direct bicach, for that the meaning of the 
covenant was, ihit Statkei/ should li^c the refusal be- 
fore .my sate of that land should be made to any person 
whatever and before tlie sale the Defendant Eettsom 
ought to lune ascertained a specific part of the price 
as lepii'sentiiig that parcel, and olieicvl the l.ind to tlie 
Flaiiitill at ii\e jiei cent, under that apportioned price*. 
If u covenantor acts contrary to the intention of the 

cotcnaiit. 
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covenant, it is u breach, though he tlo not in direct 
terms break the covenant, but |iertbnns the words of it. 
Instances arc collected by ^''hicf Baron Comipi [a). 
If a covenant be to deliver a iccogiii/ancc to Im‘ can- 
celled, it is a breach, if he extends it beiore, though it 
be afterwords cancelled (6). 80, ii 11 brewer cove- 

nants to deliver all his grains lor the cattle ol the 
Plaintiff and he puts hops to them lieloie flehv^ry (c). 
So, if n man covenants to leave all the Iicl^ iipon the 
land, and he cuta them down .ind leaves them there (d). 
Tlie intent ol the present coveiiniit was, that the l)c- 
leiidanl Lettsom should never *iell this piece ol land to 
any onc^ in any inannei, without giving Sttn/ity and his 
assigns the ollci ot prc-cmptioii, and tlie s.ile to IVhdtun 
is clearly contrary to that uitciitioii. It was aigiicd, 
next, that the Defendant TjcUsom hail coininittoil .in 
indirect breach, because by the Mile to the Dcfend.int 
Whxtton he had icndcrcd it imposbihfe lh.it he could 
tliereaftcrpcribmi the covenant, and gi^e&'/r/i/Leythe pre- 
oiiiptiuii. It shall be a breach of covenant, li ihc cove- 
nantor be disabled to pciform (r). Tenant (y ) in dower 
of certain land whereon trees were growing h:ul tlie 
nght of cutting them, and covenanted with ilic rever- 
sioner that he might annually cut 20 trees , die cove- 
nantor afterwards destroyed and cut /luwii all tlut 
wood, and it was held a breach. So (g) the condition 
of a bond routed an agreement that tlie I^cfcnilont 
mi^t cut w'lHxl for firebotc and hodgeliute, without 
CXimmitting waste, and assigned a brcncli hy the obligor 
waste 111 cuttAtg wood, and it was urged the restric- 
tion was 111 die words of die lessor, and not ot tlie 

(a) Co. Dtg.y Covenantf 1'. a. (d) Ibid, 

Co, Dig 3 Condittont M. i. {e) Co. Dig , Coveoanh £• a. 

(A) Kobinjon V. jtmpit T. Roj. Condition, M a- 
•5* (/) Mo m fi/ 65 . 

(c) Griffith V. Goodband, T. (f) Stevinion't cue, i loon, 

Maj, 464 . S.C. 3'.i7iMbi9i. JS4* 

lessee; 
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«. 

Lsm'soM. 


IcsHCC ; but it was anhwercd, that it was tlic agriMniionl 
of the Icbscc, Uioufrli the covenant of the lessor^ and 
raised an iinjilied covenant by the lessee^ that he would 
not commit waste. Sof die doctrine in jlioia’s case (a) 
confirmed by LtttMon {b) is afiphcable * If a man 
seised of lands in tee, covenants to enleolT't/. S. of them 
ii|Mni rcc|uest, luid afU'rwuids he makes n feolTment In 
fee of ihe siiid lands, now in thi<> case^ J. S. shall have 
an action ot covenant without request.” In Matn’a 
case the Defendant coveuaiitetl to make .1 new lease to 
Saitt on siirrciidei of liis old lease iit any time witliin 
&-o//’s hie, and he, by fine granteil and rendcied the 
siunc lands to the coniiMM* for 80 years, and it was held 
a breach, though G. Srott had not burrendered. So, if 
a man have lands ior a term of years, and covenanteth 
to leave them 111 ns good pnght as he found them, if he 
do waste 111 wood, covenant heth, (instantly,) fur he 
cannot rqiair it. (r) 

For tlie Defendant, it was admitted that these auth(^> 
rities wore good law, but uiged that tlicy were wholly 
inapplicable, because the present covenant was entirely 
diHereiit, this was not a covenant that the Defeudant 
Lett\om only should give the pre-emption ; but tliat he, 
his heirs or assigns, nrhicli means his assignees of the 
reversion of die piece of land in question, bhould ilo it. 
Tlie parties tlicrefbre contemplated two possible events, 
the one, that the covenantor should avail hunself of 
any opportunity tliat might occur to him of alienating 
this piece of land to another person than the covenantee, 
together with the whole or some other part of his estate^ 
tlie other, that on offer might occur to him to alienate 
tins particular parcel. The parties intcmded to provide 
by this covenant for the latter case only; and that if it 
should occur, then the covenantee should have the pri> 


(a) 5 Go. XI. Ret. %. (c) P.N^B.f. 3^3.1. 

(i) Litt. j. 3 SS‘ 

ciiiption , 
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cinption ; uiiJ in oi dcr to ciilnr;^ thu clianrv thut the 
covenantee: might have an upportiimty tu bii,\ thit piece 
of land !>ep:iintcly, he btipu* ft's iur it, not merely iiT 
case It should occui before the other event, but also, 
that III ease the other event shall take efleit, anil the 
estate shall pass into other hands still the Deieiidniit 
hettsom shall piociiie the alienee to give tin* Plainliir 
the same pre-emption incase the ots..isiun sliair<uinr. 
The parties iheieiore expressly intended, th.it the en- 
tire estate, or any portion ol it, including, and greiiti'r 
than, that which is the siibjCLt of the <M>vcii.int, should be 
alienable in the iiieaiitime; and the Delendant Ta'IIsuui 
In the Side ot the whole has neithci expressly bioki'n 
Ins cu\ ciiiint, nor pul it out of his power to pursue one of 
tlic stipulated modes oi pci (oi iiianee, which the part lea 
had nt view, nninel}', th.it if, when tlie ovtasion oc*- 
curred, he did nut jiusscss the* estate, so ns to be able hiin- 
seli to convey to Stmln/f then his jssignee should do it* 
\\ hen that ocLasiuii shall aiisc* oi an ollei being mode 
for scvciiiig this p.ircel Iroin the lesidue at a speciiic 
pncM!, it tlie then jiropnctoi ol the estate c.iiiiiot be pie- 
v.tilcd on b}' tlic Dcfeiid.iut ZaZ/foiM oi his lepresenl.i- 
tivcs to peiluiiii the coveiuint, (lot it iii.iy be adiiiitlcd 
that nitliough the assignee is named, it does not lun 
with the land demised* acxrnrdnig totliecasani the Matjot 
of C«n"^c/o7( V. Pattnan (a), luxausc it is to do a thing 
eollateral to the demised premises, acc. jmv Cmiam,) 
t hen there will be a breach ; but tlie sale ol the w hole 
cannot be coiisidcical a biciiLli, without sinking out ol 
the covenant the word *‘.Lssigns,” luul (he Court is 
bound to giv c cdlcct to evei-y ]iui t of the eontract. It 
was never intended todebai the Delendant liom selling 
Ins entire pro|>city. in the cases cited of tenant m 
liow’cr, Main's caaCf and ZMilef oil, s. 355. the DelcsuLuits 
had disabled tlicmsclv{:s. If in the two latter, the co- 
venant hud been, that tbe^, or theit assigns, should eii- 


iSij 

Couimx 

Vm 

LriTSOvi. 


leoll. 


\ OL. \ 1 . 


(it) tol'iut, Ijc. 

11 
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feofl^ the caseb would have been similar to this. Ro- 
binson V. ^mps, and Guffilb v. Gciodbandf were cases of 
direct timid upon the covenant. The case cited from 
I'UAerbert is a strung authority for the Defendant, for it 
is there hchl, that “ although that he piillotli down the 
houses, Uie lessor shall not have an action upon his cu> 
veiuuit (to leave them in as good a plight as he found 
them),* before the end of the term the reason is, that 
he may w'ltliiii the term have time to rebuild them, and 
hath not disabled himsclK And the mter mediate act 
is no breach. 

The Salicitor^Generaly in reply, dissented from the 
Dcfcndiuil’s construction of the meaning of the co- 
venant, and urged that i*^ must be construed as if the 
words “ heirs and assigns'* were not in it. If the parties 
had meant to restrict the pre-emption to the case where 
an oilvantagcoiis of&r was made for this parcel alone, 
they ought so to have expressed it, but otherwise, upon the 
principlcyor/iMiW contra piofcrcntem the words extend 
to every offer which includes the spot in question, and 
the vendor ought to have sevcretl this in price from the 
rest, and by omitting co to do, he has disabled himself. 

Cur. adv, vult. 

The follofiring certificate was afterwards to the 
liord Chancellor: 

Tins case has been argued before us by counsel, and 
we arc of opinion, that, under the circumstances, there 
has been no breach of the said covenant on the part 
of the lessor. 

If the covenant be taken in its literal sense, the facts 
which ore stated do not constitute any breach of it, and 
it docs not appear to us with sufficient certainty that the 
parties intended to provide against such a case as this 
which has happened. 

V. OlBBS. 

J. Hbath. 

A. CllAMBRE. 

K. Dallas. 
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Ellis v. Johnsov and Wife- 

^EST ScMjt. nw\od thnl tlii» fine might pass upon an 
allula\ic lh.it the* niiiiL'xed true copy of the 

copy <'t tli«‘ ptccciiw .mil coiicuiil ninth n.is in the hands 
of the clerk, of the Chiei Justice, .iiid n.is signcd.by the 
p:ii til's, the 01 1g111.1l li.ii iiig been accidciitully lost. The 
parties nere .line jiiil consenting. 

The Vouit gi.'intod tlie application, and obirrvod that 
this uos an instance of the utility of the practice re- 
cently iiitroihiccd, that the copy leit with the Cliict 
Justice should be signed by tile parties as well as the 
original. 

Fiat. 


V ^ 
Maj %f. 

The pnecipc 
and concord 
of a fine being 
la<!t, the Court 
permitted 
them to be 
■iipplicd from 
the copy there- 
of, whiih had 
been Icit with 
the clerk of 
the L hiL'f Jus- 
tice, sipned by 
the parties, and 
the line to be 
perfected- 


Eonsec V. ^Iacniy and Another. 


Maj aK. 


was an action against the late SlienfT of Mtd- The shenfls of 

dlesex for not arresting upon a writ for i 6 l. return- 

, * 1 , , , present year 

able on the last return day ot Fnmly tci m, winch had „gnediii AV- 


been delivered to tlie siicriff^ and upon which the she- s’rwier ihe re- 

rifThad returnctl non est tnvenlus. Upon the tr1.1l of the 

cause at the sittings after Easier term 1815, belbre writ of 7 'rr«i/y 

Gibbs C. .T., evidence was given that the person of 

, , arijnn against 

the Defendant was puiiitcil out to an ufliccr named ihe hie sheriff 


Oawn, for the purpose of his being aricstcd under Uiis a’nst- 

wrili but that Ouen did not arrest him. Owen had for 

several years resided at Pottsmoulh and not in London f lated to the 

day of his 

quitting office, and that to make him liable for the default of the officer empInyTd, 
it was not enough to shew that a wamnt was made to the officer, but ic mutt be 
diewn that the warrant was delivered to the officer, and neglect commuted while 
the defendant was in office. 

R 2 


and 
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anil lliu (.■Mtli'iiL.i* to >i]ic\v that lie was an ulliii'i env 
plo^i'il hy till Dck'iiiLuit to execute awairaiit on 
writ, M.is tin e\ainiiied Lopv ol tlie letuiii ol the wilt, 
hJiilIi was mail'; on the 2rtih ot A'f«' 'tifvi, jiul siijneil 
both by the ulti anti new shei ill', u ithuiit any distiiie- 
lion ot (laU‘, tli(^ IXh'iulaiit li!i\in:>:^one nut ol olFicc on 
ihe 26tli ol Si‘p!t’inbri. '1 he n.iiiii* ol (h.VH was on the 
wan ant, an/i it v\ns})ro\e(l to be thi‘ piaUicefoi oflicers 
to whom w ai rants aic coiiiniil till, to retiiin them to the 
hliuill witli then names theieoii, and the Plaiiititl 
olTeied in (Miliiice this waiiant, loiinii^ out ol tin 
hands ot the sheull, witli Oix.cii\ name tlieieon, as an ac- 
«x-}it.iiiic and iicknovi lodgment b} (he sheidl ot a state* 
iiieiiL made thcioon by that he was tlie ollicer 

employed b\ the sheriil oii that oiiasum. 'I’he IManitill 
also jn in ed, lliat when the slicrill was iiiled to lelain 
the will, ho gin e express iiotiie ol the iiilc to (h, u 
.ind III iimteiiileil on till* anthoi ily ol v. flomf [(i), 
Ih.iL the luttei cMdeiiie wm also piool ol a rcei>gntl''ii 
ol (he olhcei by the sherilK Gdili'> C. J. thought tli il 
till' wai rant was e\ulencc of the emjiloi mint ol ()- n 
In thesheiill, bung leteneil by the sheiifl’as O'n/.’-- 
letuiii, though it was not in.iile In , hiil to the sheiill 
Rut /h v/ Seijl. loi tlie ])eleiid.iiit, iiigeil tint the ii- 
Liiin ol the will heing iiiade on (lie 26th ol Wnt, 
iiliei (he Deleiiiluiit was out ol oftiee, did not estahl sh 
ail} piiMly between the Deteiidaiil and (h,.nu toi* the 
Wiiiiiiiit imghl ha\e been delnored to 0 \.^:ch .illei tin 
Delciidaiit was out ol oHice. Gihlh J. thoii<rlit th.ii 
the old anil new sliLiifls liotli joining ni the letuiii ol 
?/wj/ #s/ tnvnilU'-y he leliiin ol oath was leleiable to the 
tiiii" ol till hung 111 oilin', and that tlie Deteiidaut’s 
leliiin llieiL'iiiie only niipoitcd dial the peisun to bi 
■me tul had not been lounil betoie the time when In 


V.i’' J . JS9. 
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ollUf CNpiictI, 1)111 llu'ic was no pionf tliat lie i'vim 1815. 
iiiJili' .1 wair.mt to belmt* lh.it fimi’. 'J'hi* iirw \ ’ 

"lu'iin iniglit h i\c iii.ido th uari.iiil In I11111 liU'i Ins 
oflii p loiiiiiii'iKi'd . 111!) Loit'ihip llioiclou' iioiisiiiUtI Mai-nw. 
llio Pl.lllllllt. 


J'au^han Scrji. in ihis Inm inuAtHl lo >'rl aside llie 
iionsiiii and l).i\o a iii-iv tii.il, i c‘l\ iiig un ■AA/i i llfjot/. 

(•inns C. .T, '1 he oni'iiial dehl is only id/, and 

lliercloie il iho parl^ is iioi stiiclly oiilillcd to a new 
lii.il, wc sliuiild nut he ilisjiosed lu f^ive It him. 11 I 
Jnd 111 any lesprct niisdiii'ctod the jui}', the IMaintiA' 
A\ould bu untitled lo .1 new liial. 'I'he shenll ’b it-Uirn 
on this wilt, winch he lins nuthiii^ to ilf» with, except to 
obey, is, “ I h.ave not been able to find the body but 
he does not iheii bv issirme (he tiiilh of any tiling eon- 
tnined in thewnt •.nil h s., dues lie ndiint lh.tL the 
iiaine ul loiiiid on (he bitk of the will was placed 

rlieic bv linn, ft 1- inu:ed bv The IM.iinlill, tlj.it thcir- 
tiirn ol tJic wai>'.inl In mu; iirtiMd bv the Shtiill, that 
.uieptaiice is suiraieiit to shew that (hxin Aias then Ins 
offieei , hut there is no siitli piool heie. The De- 
li, iidniit went out ul utTnc in and theie is 

no letiiin niadu of the win till .^dili J^uicmbcr , tlic 
return ul the wai rant llun was leccivcxl 111 the oflice, 
but since tlic Defendaiil hail tlieii ceased to be slici ifi^ 

I do not think it .'iinoiiuls (u .a rccnginiion by the Oo- 
leniLiiit, that Otc^H was then oHIcer; therelore even d 
the sum had been laigii, 1 think the nuiisiiit was 
proper. 


J* 3 


Ttiilc rcfiisecTi 
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TiK»Kbii v. Scott. 


The master of '^HIS was an action for money paid for the use of 

u V i** * tlic Defcnd.int, who w'as nuintci oi u called 

bill on hi3 

owners Tor su|i- ^”0 Oceati^ and hod diawii in Canada on his owners 
plies for ihe here in Aivotfr of J. Goudu' lor 1,9^0/. 13*. \d. for sup-. 
on*tiie"l)ilh™*' P^**^*’ ship’s use, and at ih-' loot ol tlic bill was 

"If this he not a printed note, “11 the above is not diil^ honoured, 
holder will insure the uinoiiiit, and place the pre- 
insure the muim, &c. to my and the •.hip’s nctouiit. J. Scott'* 
atnmiiit, and The bill hem" jireseiiUvl Uir iicce|)iiiiiee, the ihawci, 

nlium^to the *'^*^*^ rtceivfsl no .uKicts, dii-liiied tt> accept it, 

drawer’s ac- whcrcon thc Plaiiitillj to' whom the bill had been 

bdl* being d!?** hidoracd hj tlic ow'nein resident in Scutlafid, lor the 
honoured, ihc purpose of roceiMiig the procectls Im iheir use, eflected 
tlie***h iiisiifJncc on Uie slap OtKdti toi lliieu months, and 
lhTO**mo«hs, interest was declared to be “ on the interest Li a bill 
and derlareil of exchange diawii by the Defcndiiiit on Mr. Baa^Ad 

1*' hivouT ol t/, Goudii-f dated QiuOft, lolli .Tune 181I4, 

bill, which was 

to be sufikient being for value rcccivcil foi the use of the ship ; and it 

proof of in- agreed that 111 the event ot loss thc bill should be 

ship was lost considered os suflicicnt proof of iiileicst, and payment 

after the three made accordingly.” The dr.twcc receiving advices from 

inonihs Held drawer, paid thc bill, allei the insurance was cirectcd, 
that the holder ^ 

of the bill was but refused to pay thc charges of iiisiiraiicc. llie 
aothorizcil to ghip was lost after thc expiration of the three months, 
ownbenefit,*' At tlic trial of the cause at Guildhall at thc sittings 
and was war- .liter Easter term 1815, Shephady Solicitor-General, 
nnteil in 1^ Defendant, made four objections to the Phiuitiff’s 

months, and recovery. First, That thc bill had not been dishonoured, 
that he might Secondly, That the Plaintifls were not such holders of 
“ were entitled to sue. Tliirdly, That tlie 

against the insurance efibeted was not only an unavailable, but an 
ilrawer. 

Whether such an insuraiice be void withia stat. 19 C. a. r. 3^4 futre* 


insurance efIbeted was not only an unavailable, but an 


illegal 
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illrgitl contrnLt by the stntiitc 19 Gt’o. 2. c. 37. and 
thcrcibic the prcniiiini could not be recovered back. 
Fourth!}', That the auihuiity to effect an insurance was 
to efil-ct such nil in-<ur:iiice js would be useful to the 
Defendant, and if the Pluintifla had insured the ship 
for the loyngo, or for a time sufliiuently long for the 
completion of the vo\nge, the IX'tendaiits would have 
been enabled to reeeiie fiuiii the uiideru nters the value 
of the ship, whereas the insiirniiGC having expired before 
the luxb oiciirretl, the pri'iiiiuin had been completely 
wasted, and the niithoi ity given had therefore not been 
piirsiieil. Gi/j6s C. J. was of opinion with the Plaintiffs 
u|inii all the objections As to the third, his Loitlship 
thought that this was not an illegnl, but only an uiiavaiU 
able insiirniice. The statute says, every such policy shall 
be void: it docs not prohibit the making such. He 
thought that undoubtedly if an itisuiaiicc were effected 
by Older of a person who had an interest, that though 
the insurance were vonl, yet that he who effi'Cted it 
might recover back the piciniinn from him by whose 
ordei he did it. The statute ot ffnes says, food JffuS 
tpvt jitrc vt nitllus . that does not make the fine illegil; 
Jt nukes It not even void, only voidable. As to tlic 
foaitli objection, the Chief Justice thought, that this 
instil mice w.is not diiccted nor effected for the security 
of the owner of llic ship, but of him who advanced the 
uioiioy ; and the Jury found a verdict for tfie FJaintifis. 


1815. 

Tasur 


Vt 

Scott. 


Shephetdf Sohrito^Gencrnl, now moved to set aside 
the verdict and have a new trial, relying principally on 
the two last objections. To shew that this insurance 
was illegal, os a wagering pohey, he cited Kemp v> 
Vigne. and on the foui th objection he urged, that it the 
holder was authorized to effect an insurance, it was his 
duty to effect a policy for the voyage, so Unit the 

R 4 owners 
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1815. 

TAbKUl 


V. 

ScO LI. 


owners iinghl Jiavc Ulc ItcneAt of it, in case tlio ship 
vvOLC loit. As to the piuiciplc upon vliicli it liatl been 
supposed that tlic riaintills might illect tins poliey, 
luuiely, that the lioldci ol the hill uislud to ha\e the 
hoiioraiy secuiity ol the iinderw liters, where lie hail 
not a legal one, the Plaiiitills weie not .variaiited, in 
pursuit of that end, m depriving the owiicis of tlio 
resource winch they would have h.id in recovciing on 
Lius polity, 'll the ship had been nismcil absoluteh. 


C'ljius C. J. Theic IS iiuthiiig in either of these 
ubjectioiis. the two first uie given iiji, as to tlie tliird, 
a disLietion was given to the holdei of the bill to 
iiisuie fui Ins own benclit, and he wii>> to insure nicord- 
iiig to that disiiftion as lit those to eseii i^e it, .Uul he 
h 's evtiiihcd it pitidenll} , as (o tiie loiiith ob|tctioii, 
oil the illegality III the nisiii.ince, 1 desiie that tin 
doctiiiie 1 1 j\ n'uwii may be toidined to this juiticnlai 
c.rc I ihii'k the IMaintills weie riilitlid to pay the 
money (hey jiaid toi the use ol the ninslei , this too 
would cleaily be .111 available seeuiitv 111 all last's e\- 
copt the ease of a /iii/VA/t ship, and it is not in prool 
tli.'t the I’laiiitiils knew, nor was it mtuiubeuL uii them 
to ciirjiiiie, whetlici this wcic a ship 01 not. 


y//t ( rjjul iilustd the lull’ on all the 'noiii"l . 
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AvToiNr 4. jMor-iievi>, Bart. 

IIS nns nil nctioii upon five lulU of all 

(lull! II by iliL* l.ithor ol fiio DefencLint, altumk 
Mibjei. 1 , on till* I 2 tli ol St'pfrmhn j8o6, ithik* ho iv.i- 
ilct.iiiiod a priviiiiT ^\\. I tuhin 111 riaiui diiiing tho 
l.ito \iai uilli tliiiL Louiitiy, p.i3.iblo, koiiio to 7 'ijiiiit/i/, 
'OPio to E’!h^icki\ bulb Bull'll' siibjocis in like i.iii'iiici 
di'Liiiii'd pri<-on(‘rs llioio, .itono^iMi altei dalo, indoi>«cd 
III the FJuintilT*, wIki n.i'> ixJ'n'nth siibjoLt and u bankoi 
.it f'lhtiin, .nid nii('))t('d by t][/c noknd.iiU. 'I'lio 
.i.is mod al GHiltlhall .it tlu* <<ittings aftoi Basin Loiin 
18151 boloio Gtblts C ,) , alion it uns coiitoFidod on llu* 
part oi tlio ndciid, lilts, tii.it it would be tie.ison to p.iv 
the bilN b\ the st.iiiite 1 1 <* •? f. y ,/s. 1. 1 (i/f>fjs C. .1 
ii'fuitod to he II ill!' ol)|eiti'in In* did not l.iion louh.i* 

< xtciit It might be c.iiiied, Inn il il could be -.iippoi t< d 
lo its lull extent, 111.1115 ini' n.ible li lioM-subji i |s 

dotiiiliod III J'/u/irr must h >ie st n\eil. il w.is d-o iiM- 
joctod, lh.it this being .1 conti.iit .iitli.in ilnnnieini, 
ivjb not meroK siispciided ilninig llie w it, but .ib-o. 
iutcl^'suid, tho C^liiel Instil e ihoiiglit ^ilhoiwiNe, and 
the July luuiid .1 \erdiel loi tin i’i iiiililK 

Vauohan Scijt on a forinei d ly 111 tlii' tei.n iiioied 
foi .1 rule 71 /M on both those objections, whin 11 bung 
suggesteni on tin* puiL ot the PlaiiitiH', th.u the st.itiii(> 
1 O' 3. r. 9. had cxpiied at the pe.ue oi 1800 .ind 
never boon le-oiucteil, the Coiiil g.ive tiini to .ii-ieitain 
that Ijet, and that being found to be the c.isc, I’uunhau 
now imovchI iijiuii the scnniid obji‘ction only, iinniel}, 
that the uidoiseine.il ol the bill to an alien enemy' wa«: 

void. 


May ^r. 


All alirii, to 
wlinni 1 lull 
ol L\Llian{;e, 
t'nwii nil F'.^ 
hunt liy il lin- 

1 SI) SIlllJLll 
it. I mil il ]ii I- 
iiriii wibtastfc 
•l.inii^ uir, 

|i iM< III an- 
ti' III I Hnt/sh 

. Ill'll ilitiin- 
lil I lull*, H 
tlirre indiirscil 
In tils l.itter, 
in ly kill* on it 
III tins loiiiitr}' 

lb 1 1 1 III* rctun. 
lit jicari*. 
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A!1TI>INE 


V. 

MOiUHXU). 


void. For tliib he cited Anihon v. Fisher (a), where it 
IS held th»t no action can be maintained by an alien in 
the Courts of this country on a ransom bill, because it 
is a ri^ht claimed to be acquired by him in actual war. 
Lord A',hburton*s argument in Rtcord v. BeUenham (6), 
which dccibion is ove< ruled by Ajithon v. Ftshn , is to 
be called in aid. If a bond be given to an alien enemy, 
it IS gopd ^mad the obligor, but void quoad the obli- 
gee, that IS, It enures only for the benefit of the 
crow'n (r). And if so of a bond, the law must be the like 
on a bill of exchange. So is it of contracts of insurance 
made with an alien cnem}'. Fltndi v. Jlafers(d) Lord 
FMcidioraugh C. J. sajs the defence of alien enemy may 
go to the contract itself, on which the Fluintifl:' sues, 
and opei ate as a perpetual bar ; though in that ease the 
contracting, party haiiiig Lecomc an enemy after the 
contr.ict, it was held to be only a temporary suspension 
of the right to sue, but he sheiicil a disposition to con- 
firm the eases of Brandon v, Kesbitt (e), and Bi istoio v. 
Towers {f). No ease hu decideil that a contract made 
with an alien enemy 111 time of^ war may be ever nilcr- 
waids cnfoiLdl. Chief Baron Gitbri t (g) lajs it down, 
that u}ion the plea of alien enemy the right of the 
Phtiiitiff is forfeited to the crown, as u species of reprisal 
upon the state comniitting hostility. 


Gibus C. J. It will not be uscleis to consider what 
legal propositions can be deduced from the eases cited on 
behalf of tile dcfciidunt, and to try how far thej' aic ap- 
plicable to tlie present case. This is no bill of exchange 
drawn in favour c^an alien enemy, but by one subject in 
favour of another subject, upon a subject resident here, 


(a) Doug 6je. note to Cernu 
V. Blarkhurme 

(t) 3 Burr 1734 . 

(r) Jibrmf AUettt B. fU !• 

Dam. Abr. 


(d) s% Bajt,i66. 

(e) 6 T R sj. 

(/) 6 T.R 35 . 

Hull oj Common A/caj, 

S05. 

the 
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t!ic two fiisl lu'iii^ both iJetaiiicd piisoncrj in J'lauce^ 1815. 
the draw Cl iiii'fhi k>;qillv' draw butli a bill loi Jijs sub- 
sisteiicc Atici the bill i'> so d^awn, the j'ujac iiidorscb 
It to the PLiiiitilU then an alien < iiein\ How was he MonsiiE^D. 
to a\.iil liinisell ol the bill, exicpt b} iii-;rotuitiiig it, and 
to w hum could he negotiate it, cxcTpt to the inluibit- 
ants ui that country 111 which he resided f 1 can collect 
but two ]>niiciplcs fioin the cases ciieil by tiic cpuiisel 
tor the Delciidant, and they arc pniiiiphs on wliuli 
there never was the slightest doubt, birst, that a con- 
truLt made with an alien enemy 111 tiin*. ot war, and 
that ut sLuh a natiiic that it cndaiigeis the socuiity, or 
is against the policy of this country, is void. Such are 
policies of insuruntc to piotect an cueiny's trade. An- 
other principle IS, that however valid ti contiaet origin- 
ally may be, ji the party become an alien i'lieniy he 
cannot sue. 'I he crown, during the war, iii.iy lay hands 
on the <kbt, and recoici it, but d it do not, then, on the 
retuin ol peace the rights ol the contracting .lien are 
icstored, mid he may hiiiisell sue No otliei jirinciplu 
IS to be deduced. 'I'lie lir-t may lie laid out ut the uise, 
lor thii was nut in its crcjilion a coni 1 act m ulr with an 
alien eiieniy. I'lie secoiul (jiic'-tion is. wlirtlier the bill 
i.mic to the hinds ol the Plniiiiifl by' u g’Mid title? 

Lender the circumstuncca ol this case, not iiieaiiing to 
lay down any general rule beyond tins case, 1 am of 
ojiiiiion that the indorsement to die Plaintid conveyed 
to him a legal title in tli s bill, on '.liicli the hing iiii^lit 
lia\e sued lit the time ol the wei, and he not liaving 
so done, the PJaiiitiiT nnglil sue altei peace was pro- 
claimed. 

PIeath J. was absent. 

Chamhke J. I am perfectly of the same opinion, 
and it would be of very jnischievoiu cousequciicc if it 
were otherwise. 


Dauas j. 



2<|0 

1815. 

AMOI^E 

Mortstii ID. 


Mm ’,1 

\\’licrc tl.i. 

(J> iirt liiil 
jrv\t.ii liiiic lo 
one Oi till' lull 
lo jiistily be - 
fiWL .1 Jinbri' 

.It OliJiiiljiis 

111 lilt I ic.i- 
tioiii i Iiii1):lN 
svni toil'. Iiir 
tuctliii ( mil 
rctiiniiliiL li* 
lull’ ll'c nil- 
{;iiill liiiii. I111’ 

tf’tpirci', njii I - 
all's IS 1 sUi 

of pTOcicd 
ings. 
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Dai.i as . 1 . 'rhi>» I*, not £1 coiitr.ncl botuK'ii .1 ‘•iihjci.L 
oriliii C01111I13 nixl an .ilioii oiiciin, nor ii it a coiiti.icL 
ol lint soit to uliicli the |>]i]iLiplc cnii be applieiT. 
'i'li.iL ])iiiiLiplc Js, liial tlicic <>li.ill be no c''iniiiiuiiiL.itiuit 
Milli tlieiMiemy in lime ol miii, bn', tins i-. .1 tonli.irl bo- 
t\^ei*ii tivo siib|oci*t ifi an enc'iiiy’-, Mbitli ib poj- 

J'l’Ctly leg.il. 

. Rule iilii'-ci.l. 


linn oul) i ICini.. 

. nl tin* ball in lln-. i.hI'.l' liLiine jimlirii'd jii 
7 .V/i/''» l<"iiii, liiiii 11 i;iMii lo |u>>tilv tbc ollii'i 
boloic' .1 'lul^e al ilinnlni-. till i^lli Matj. On llie 
I 2 tli ol .1 btiniinoiib lot laitlici lune In jn-tily u.ib 

(akin mil, io(iiiii.ibIo oil the 1 (hi‘ IM.iiiitilI‘N 

iitloine^ iiul llu'ii .lUoiuliii'r, ii wni. (ivite lencMiHl, 
])eii(]iii^ II III! h, on the ' 1 7 th, tin* Pl.iiiitWl lotik ,in .is- 
siiriiniLMit ol ihe bail-bond, and on the iKth Mied out 
111 It" against the bail. A 1 iile liiiini^ been obtiiiiiod lo 
'-el •I'.ide the pinicediii«;s agaiiisL the bail, upon the 
eioiiiid lluil the Mininions, lining issued beloie the 
tune lo |ii'lil\ the ^ecoiiil bail had expiiid, ii.’is a siib- 
peiision Ol ihe PI iii'li/l jnoirethn^-, ihe C onit tin-, 
ilai inatli' the t ii'e .’b'.oliifo 'n) 

(ii) 1 iii icjr tir I Icr ii'l>i"jli ot 

lUi ef kuuiili .iLLur..' 
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Mom 'rin‘ llo\ 'i- 1 ’ iimn'*-!' Assiit\Ncr. 

( 'oinjKiir . 

'J'lII'' wn. nil .11 Hull ol lit In iipJii .1 poliij ol iiisiii- 

.iiKi till till' Oiip It mill Jiciiii Mtniil III 

(III- Oiip' < pm I ul ili-i III iirit ul l•lpllllL' 

III llio polls .mil lo.iils 111 l.iiliiH^ mill M.iri.iiitiil to ilc- 
]iiit mi m Inline.' tin.’ i^tli «il Si pfi mlit t . 1 lii" iIliI.ii.i- 

limi 10111.111111.1 .i\Liimii(s tli.it till' ship w.is in iroml 
silrl\ .It .111(1 nllci u.iid . mil Ix'Iuil the i ;lh ol 

S (Up.iited hn .mil low ii'ls lut^/tiiid upon 
the Mn.ii'e, .mil >' lo^t In {vn's ol 'he si.iv.. In. 
i .ii'si I'.ii tiled lieluie .1 .it the illiii';« .ill' r 

////("'/ teim I }’ I y, \li(ii i Mid.itw.is l()iii,ul Im the 
I’l.iiiUiill siit||ni lo .1 t.i e, .%hu li st.iled III 4 il)stiiiic.t* 
ill It the A mi lln ji-l ol / / ve.' i oii’|)li 1' d hei 

I idiM'' ol ii.iiifo III lliepoi* ol 1 / /If/, hi* /’in fitiitf ; 
<.iie M IS ih.iiid mil il llie ( .« loei-limisi .it \li n„ 
ie.id\ lopnKied on Ini h l« u l!u ijlh ol S/p- 

/ ///■i/,oii whiili d.i_\, hi mir til. hist . ipoilimil^ illei, 
she lime ii]! liei .milu’i; .md hioki .iioiiihI i'loin hei 
st.itioii mIicic she h.id lo'uhil, .md (fol imdi i mii.>Ii, 
witli iiilciitioii ol jiioteediiii' lo tin nio'iiiiijr 

hem"' c.ihii, .md lluie lieiiii; some iillle piii'pei I ol .i 
i.iMim.ihle (h m^e ol iMiids ,md vie.ithei , hut hi line the 
ship Ii.id heeii liiili .m hom iiiidii i.eii;]i, the se.i hiei/e 
i.iiiie in stimi^ir lioiii the v I siwmd, .mil olili/rdl In i to 
tome to 111 .iiitlioi .IS lien the ^e.i, .it the I lul) in inti- 
liiniith, .IS M.is tmisisieiit with hii '-..h 'I'lu ship 

iheie l.iv 111 peileit si.i-ie.iilme , i.iilil the hist oppin- 
liiiiit\ th.it .ilreni. lids pi (St ntid loi saihiiff, mIiiiIi w is 
on the 2is( Sfjj/i iii/ifi j when slit, t\illi 24 sliipi, nimi, 
&.iiled iioiii tliul poiL on their rcsi»ctliic xoy.iges. .No 
‘hip sailed m the iiiteiiiii. The jiait ul the //«//, oi 

blllLlliUll 


1815. 


Jniiir I. 


'1 lie wirnnty 
to “ ilcji 11 1 ' 

I L'liiu a 1 1 1! I II 
ft ly, \i lilt h 11 

II ill 'ly 'I I 

i- 

1/ Ai I f/ - 

mill I Ulll]>all/ 

III lilt ir ] u'lj- 

1 11 s, I'ui lint 
iiii III nil 1 '/ 

to tin ill 
''I nun I, uiil 
I mil to >i I 
fni \i iril I pun 

[JiL MllJpi.. 

'1 lien Iriii 

\vIil'-C I .Iiip 

III Lirnpliti 
t i-ri iiliiii.|. 
MLi...Ii'il 111- 
1 lior u nil .i ii.c 

l>'lK Jiinspul 
III 'lion: Ij- 
vijiii 1I1I1 lltJ- 
I'l 1 , lull in 
I a'l III I'liur 
V 1 11. I'littn 
)■ II k, .111(1 [ line 

III iilllirir 
vv illiiii till liar, 
liall 1 mill, 
n'’ ir.r to l! e 

I'.i thill till 
pi !■ e fil In I I- 
iii)', li.hl ill ir 

1)11 . \> 1 S J.iJl i 

(' e iitiin* 

V itliiil till! 
v\ ai 1 July . 
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1815. 

^ J 

Moia 

V- 

RnvAL r\- 

CIIA'<OE 

Auuraiicc* 


vtuation where the Neptmus took in the cargo, is net 
above a lirtttsh statute mile from the sea mouth : the 
plucc where she lay from the 9th of SepteTniber to the 
a 1st is not more than half that distance. There is a 
bar at the sea mouth about two miles from the tow n of 
Memel, wrhich is the limit of the port of Menu-l. The 
Nejitunus in her voyage on the 4lh of Octobfr sailed 
lioni flana-' with convoy for England, and was lost. 
The question was» whether the PbintifF is entitled to 
recoier ? 


Marshall Serjt. for the PlaintiiT^ contended that the 
slup had departed before the 15 th of September accord- 
ing to the mercantile meaning of the word. The intent 
was that by the day nnnied the ship should have on 
board her cargo, and all her cleai anccs, and should get 
iiiidoi wn}, and this was a compliance with the wairanty 
whether the ship were beaten back or not. He ad- 
mitted that 111 the case of the same (a) parties in the 
King’s Bench, Lord Eilenbm mtgh C. J. had held that 
there was a distinction between the words ** depart'* 
and “ sail,” and that the former meant to get com- 
pletely out of poit; but it w'as a distinction without a 
diifercncc. 'I'hc weighing anchor, and getting to the 
harbour’s mouth, w.is a departure. If she hud been 
lost before she reached tlic harbour’s mouth, the De- 
fendant would liavc been liable on a policy “ from 
Memel," though the word ” at” Iiiul not been nisei ted: 
for the lisk would ha%e ruinniciiccil the momait the 
sliip began to move from Memcl. It is often a ques- 
tion, what is till port, as 111 ConstaMe v. Noble (d), 
Payne v. Mutcltinson (c). Bond v. Nutt{d), Thellasson 
V. Fergusson (e), and T/iellusson v. Staples {J"). But 

(а) ATaV V. Royal E\efmze CO drte,a.^s. n. 
AsturoMce Cairfanj, j Maul: (d {d) Cvtop. 6oi. 

Seiv/ 461- (0 Oo'{?.36i. 

(б) Ante, 11 . 493 . (/) Dct.g. 366 r. 


this 
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this IS a stronger ease than any of themy for tins must 
be taken to be on insurdiicc Irom the town ol Mtmdf 
the caput pot tu 5 . 

Jiosanquet SerjL conh^. The intent uf t)ic untler- 
w liters in this contract v^as to a\oid llic winter risk of 
the Baltic, wliuli, it is well known, cuininciiLes on i5lh 
September. U|ion the construction conteiic^cd ior bs 
the PlaintiiT, that Mtitu'l means the town of Mcmd, the 
polic}' never iittncheil, for it is to be gatlieied from the 
case, tli.it the slop’s station was nevci so high up the 
haibuiii us Memcl, b3' a iiitlc, therefore the ship Luititl 
not (lojiart from Memet. The case fiiiils only that when 
she broke ground, “ theie was sonic little prosjiect” ut .1 
favourable change of wcnthei, but that little failing, she 
could not get over the bar, which i-. found to be the 
boundary ol the pui t , in none of the cases referred to 
was tlie prab.abihty ul an cliettive sailing so feeble as 
in this. Tlie muster heie inuiely changed ins sKuniioii 
In the harbour, uiul put hiinsill an a position to bepie- 
pared fur sailing when occasion ufleied. IJiit iheie is 
a substantial distinction between di]i.irt,” which is a 
relative term, and must mean, to depart from suinc 
place; and sail," and the Phuntills purposely, for 
avoiding the construction winch the Courts had put 
upon the word ** sail," have adopted llifs phrase i>i :dl 
their contracts, at least since 1787, when the rjuesiion 
of Its meaning was intended to be tried before Luid 
L,oughborougk G J. in an action brought jg.nnst llicni 
by Jiogers{a)i but the Plaintiff w.is iiorsmted on the 
merits. In the gramnvitical coiisti ucltoii ol tins con- 
tract the departure must be, from the lust antc-cedeiit, 
VIZ. the port and roads of loading, not the town of 
ALrmel under the word at." Until September 


1815. 
s g 

Moir 

V. 

Rovai. Ex- 

I'IIANCL 

Assurance. 


(n) Park on Ituarancf, 6 th edit. 441 . 
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tlie undcrwiiU'is 'Hcio liable to sea iisk« happciiiiig in 
tiio port niid roads oi Memel^ but alter tliat clay, llic 
slijp liaiiiig not then yet sailed Iroin tlicnco, tiu'ii lin- 
bi)it\ >vliolly ceaacd. So long as the shiji lies nt any 
place*, \eherc being, she may be* said to be at Memtl, she 
cannot be said to iirvc deiairtcxl fioin Mi met. And 
sshilu she 1 ’y williin the luiiboiii inniitli, it might pia- 
jierly lie saifi that she was at Mtmil, Iii the case be- 
tween the same pnrtic's in the King’s llencli, it was 
supposed that the vessel Jind at Hist biukcn gioiind 
with a iuvuiirnhle wind, the evideiiLe as to that fact not 
liiiMiig ill livid, hilt evi-ii w'th that ndvnntage loi the 
Rlaiiitifl', land JiUmlo' ou»h was lonndeut that to 
“ dep.'iit’* iiiiist ineoi lo gil ile.iilv oiil ol the pint. 11 
fills Court .ulojils a dilleiiat constiiiction, they will lay 
a gioMiid (oi ii and loi wneiieM'i niasfeis ol' icssHs 
lori'see any ddhculry in sailing, tluy will shill then 
situation III llie liaiboiii to ei.ide a sniiilai waiianly, 
and tlieio will he uuuieiciiis qiieslious to be liicti, vclio- 
ihei, when i ni.i<lei bidkc giuunil, he had a rcasuiiiiblu 
piospei L ol g' hing out ul the hniboui. 

Ahns/uilff ill iepl\, Ji]irob.'iti‘il llie distinction be- 
tween “ sjul” and *• depaiU" To depart is, indeed, a 
lelative teiin, but the place ol laihng i> the place 
whence the vessel depails, and her progiess thence to 
the hailioui's inoiith was a iiatt ol liei \ovn>re to 

lie piayed a new tilal upon jiayincnt of costs, 
lo aseertain the pic’iisc spot wlicic she took ui Jier 
lai 'jM, 


Gibus C J. If this had been a wiinanty to “ sad” 
on Ul befoie the ij'h i>l Stpli'nil)L}% 1 should have* 
llioiight most clearly, on the uiilhoiily of the c.ises, and 
ulio w'ltliuiit cases, that tlic ship had sailed ” foi it 
lia& been held that awaiiaiity to have sailcnl at and 

4 fiom 
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iiom Jamaica to f.ondon bofore the Gn»l ot August nionns 
that t be ship ]ia\e began liei \03nge beiure that 

tunc, because a part ut' her \o\age is> the getting out 
from the place in ^ihicli blie is, .mil if tins bliip had 
been uarranted to Mill before the 15LI1 of Septemba, 1 
should have thought she hud coinpJied iiitli that war- 
ranty; but It seems on tlie report ol the case in 1787, 
that this company have oatly adopted a \. illation in 
th.is plir.ise, uhcre.is all other policicb 1 elaiii that form 
oFivai raiity to Mid. (hi a wartunty to sail, when thp 
■'lip breaks ground, and gets under waj, the w'nrraiity 
> complied .vith. Uut this policy will not bear the 
« line cnristrLiction. To “ sad,” Js to b.iil on the toy- 
age To ‘ depart,” must be tp depart from soiiii‘ 
I'Hrticiil.ir ]ile(e It is said Ifv the coiuim .1 for the 
riaiiiiiP. th.it if the ship hat! got midei w'lj ai 
u d h.id bicii lust on hei w.t\ to the sea iiiutith, that 
i vj'ddh.ive bee.' .1 di*]i(ii I tire I asked foi liis anlho- 
r.lj, but »’o ( ISC w e utsd Wc must theuloie eoii- 
-::ae ,t upon the ii.asuii ut the c.i»e It c.mnot iiieaii a 
d partun liorii the town ol .1/tWi/. I -'‘e not then, 
what it (an me mi, cM^pl a depiiluic lioiii the poit nt 
1 can £ce no other ti/wf/iris a {jiio, 'iiid 1 thiii^ 
tl’c ship had not departed from tliopoitol McmclMin>' 
tl'c ytli of ' "'.bir. 


1815. 

Muir 


V, 

Royai. Ex- 
change 
A' siiniicc. 




Chsvshf J. I pui-fcctly agrtv What had the 
underwriters to do with the town of Mcmcl^ Tin 
niennmg oL llie parties wus, to avoid the w'liiter risk. 
If the other construction were adopted, shijis would 
always move their place 111 the harbour, to make out n 
departure. No blame attaches on the conduct of the 
ship, but I think the warranty is not complied with. 

Dallas J. There are neither the words " port of 
M/rniel," nor “ town of Memel,'’ in this policy. Jt i? 

VoL. Vi- S . no* 
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Juttt i> 

A shcnfT ran 
not iiistiF)’ 
bnakiiij; ihc 
inni:i door^ nf 
the house of a 
striiigiTi ii|ion 
lull that 
a Defendant is 
there I search 
for him in or- 
der to arrest 
him on mesne 
process. 


not a rlistiiK tinii ivithtiut n diirLTcnco tlint 1^ tnk.cn be- 
tween '•.iiliii'r .liid dopartiii;;, iiiid llic l.ilti t unid inii«i 
menn a d(‘|Mrtiirc lioin llic poit. It i'- stn'k tin re is .1 
coini.tcrci.il mranmjj to the word. I see nni ilint tlicrc 
IS, blit T :iin iiiiuli strutk with the iii'Miii.-i.r-iCL' tb.i* 
this Loni]Miiy luvt deviated fiotii the ik'mI |' 1 ii.isc, and 
the iisbiiied seeing a iitn teiin prt']‘o.id, oiigl.l to li.ive 
consiilered the ini'niitnir of it, ind I nown tliiit d }in 
ndopted It, h( v.oiild be boiiiid b^\ il I nni tlcni tlmt 
the dopnitiire meant a d(p..ituie lioni the j ort ot 
Muncli and t!i.it this ship h.id not di palled. 

Jiid^ineiit Pn llic I )eri'nd.iiits 


rule was niteiw niovcit lor b\ juiaious loii- 
sciil to tin II tills (..i^e iiiln a sprci.il veiihtt, which, in 
Muhach'^a toini, was rhschai^d b\ consent. 


.Kills Jois-ssox r. ly it.n. 

I N trespass foi hic.ikiin; .iiul inteiin^ the PlaiPlnF'* 
house and husiking Ins miui doois, loik'^, .11. d 
hmges, the Delend.iiit iiistdied ns beiilT, uiulei awiit 
oP o/irts ti’^talum rapufi against. 7 '/ioma\ b_\ 

virtue whei'col the Dekndaiil, belore tlieuLui'i ol the 
writ, and within liis bnliwuk, n. s'lih sbeiill peecen.iU' 
and quietly entered into the iiie'sii.exe in ul.ii't, iki 
thu oiitei door thcicoP then .uid time ben<^ open, anil 
there then ard there being reasonable and sulhiieiil 
cause Por llic DcPciidaut to suspect and believe, and die 
IX'Pciidant suspecting and believing, that 'IVioinai> 
Johnson then was 111 the said juessu.ige, 111 ordei to 
arrest linn under that writ, as it was lawful, &.c. ; and 
111 Older to arrest him under that wiit, the Defendant 


iiect*- 
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iir(.Taii!ii''v iiiikIo h liltlc iiuisc, &c., .iitil the said 
Thimus not Ii.iMii}r lai'ii taken under the ah it, 

nnd the I’lili.nu'o of di\eis ii|' i iiK'iits in the dneliiiiir 
Iioiise hem;; fa»'( Ill’ll, iiid then* dieii .<iitl theio being 
re'iMii. ible anil siiffiLieiit groiinil and taiiM' fur the 
Deleiid.inl to vii'-pcLt and b<‘lie\e, and the Delendaiit 
SLixjMxtiiig nnd belli \ mg, that 'l\ ,1t hnstun then u as in 
tho-e iiKMiis oi one of them, the Deleiidant lift; tunc 
nliin, &.C., m indei to seaiili lor, (iiid, iinil airest 
T. JiiJ.'i'ii'n by \ntiio ol that wilt, iiecL&saiily biokc 
open the -.aul inner doui locks, .iiid ]iinge>t, and in 
so chiiiig neicssaiib a littlu broke, ilaiinigcil, and spoilt.’d 
the ’'aine I'lie Haintiir deamired, and assigned tor 
eaiisis, that althoiurb the DerpAant had })roles’-ed to 
justify the breiiking, &c of tl’e Planiliir's doois, luiks, 
stajiles, and liiiiges, jet the Deieiiilant Inid not by his 
plea shewn any snfl'iiieni jiistifiiation or excuse tor 
sMcIi Iresjiiisses , and that the Difeiidaiit liad not 
shewn ill it he deinaiiihd oi icqiiiiisl ol any |>eison lu 
the dwi lliiig Iioiise to oiien l!ii*doois oi those ujiait- 
I nti, Ol til it lie liiinuidid in leijiiiicd the kiy 
daiiof, Ol tfiat no jiei-oa was iii the dw'eJIing liouse, 
sQ as to ])ri\eiit oi piislude the Detcndanl Iroiii so 
ileiii Hiding cntiuncc into the looms. 


1815. 

Johnson 


V . 

Lribii. 


77/c’ Coiaif stojipiiig Scijt., who would have 
supported the deiiuiriei, called uu Ulosict iSerjt. to 
maintain his plea. 


Jilocul urged lli.it the demurrer ‘uhiiill'il hit if the 
Dcfcnd.iiit hud pie\ious]j made tlie dcuianil and been 
relusid, tliougli this w.is the iiouse ol anu'her, the 
Defendant would hii\e bc*eii justified 111 breaking the 
inner dour. Lord Alviiiilcy admitted the same 

thing ui Italcltffe v. liiaton (a) And 111 IIutehisoH v. 


Bird, 


(a) 3 B»s. ^ Pull, 39J. 

S 3 
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n> 




liirch {a), tiws C'uiir!: d.stii g iislies bc-twcen breaking 
Iho inner dooi s and the outei doois, and in Scmaj/»r- 
iiisc(^}, Lord Cont' sii\s, in many cubes the door oi i 
third pbr-ioii ni.ij be biO\t.i where that of i!.e l)i*- 
leiidant himself caiinot; for tlioiigh c\ery man's lioubt 
i-i his own cfibtle, it n not the emetic of aiiothei man 
Tins pled lb loditded on the 1 -ise c-1 IIuteJ't\on s. liDth, 
wlicriAii tills Court overturiua the leasoiiiiig, on whuii 
tlic Com t proceeded 111 Burto>' v Ih Icl'pe. 


C'lBUS C. J. In tluiehiso'i litith. the goods weie 
III the house, here the Deiendanl oiil^ :i\ers a mi->- 
])iLioii that 7'. Johnson was in tlie house. J proiebt 
lh.il the Court have^ot decided this point, or diopt 
in the case of Hutchison Sink any thing which 
Idvouis the opinion; that it m.u not go abroad to the 
world, that we have so decided. 


Pell cilcd Coule v li ' ‘ (c), and the distinrtiou there 
taken between a &trangi.r'a house and the Dereiidniit''« 
Id wlucli llie Court agreed. 

Blossi! wd*- pcimittcd to amend h.s plea 


(a) At Ic, i\. 619 

(A) 5 Co Rtjt 91. 5/e trj 


A> n, 1 . 7f 



I 'I i\-i [I *1! S » \n o^ CiKORCH! Ilf. 




ui: : . K. 1 u. 


1 . 


\iaa .til arnoit biou^ht tp loru'.i'i tiom llio 
DLfl'nilaiit ihi' inoiftv of tlic<‘\.priiri‘<> ol builLliiiir i 
ttMll Iii’fui'i’ii tlio ndjoinin^lioum^votthi* Pl.iintilf’b 
to iiitor and tlii' J>i frndniit, t.liicli had both b<'cn con- 
iiiiiod b} a iiii’ \t till* trial of tliocnu‘<c, bcltirc Gtblts 
i'.J ir apiKMK il ih iL ihr I h'fi'iuLi' liiad had it former be- 
ii<‘ii(.ial term in hi'linii-r, 'Ahiih Imd expinxl before the 
lime of the liri’ 'I'he ] i,ikutifl‘*s testator lind fir t rt'* 
limit Ills lion^.’, i.iJ I re* ‘i‘d lIil pul ty wall, and paid 
the r'siieiirc*' of it, .tad tlie Ueft'imaiit aflei wards lebmlt 
Ills house .uul f'n's'iul it in iSii, and tlirrem made use 
ol the PI iintiff'si part}’ wall, hut the only evidence 
offered tc pi«/c tJiat the Dchiid uit •. i- ilieowiiei of 
the imp.’Ot 'd re"t, w is a iit a !. ise p ailid to liim by 
the ^*oiin<l I iiid'o'd, «\( filled^ ■ idu, ivheieb}, in 
lonnid* itiois o. l’ ' t;ici.‘«.h > .-e '• ’lu h the IJefendaiil 
Ji.id ii.ca.ied ji i ' tr’.li'i’i^j his In. se, ’ ht les*;nr demised 
the si.j t.rereof, a.ia il e iii '■'y ci..* i' .1 iiiessuatfe there- 
on, to the IJelendjiil foi ’> i iuii~ i ^in 'JLr.Jnws i 8 oi^, 
inultf S!.\,c»i guineas lent The hoa- ;? was woitli 
I t k'au^hun Scijt. contended tha^honi the con- 

leiils of this lease ih'’ jur} might ‘alei a pr»;ViOUs agree- 
i.ioiit 111 wilting by the Dcfeiidaot *u itbiiiM the liou^e, 
wli'wli would iiiahu him t!io o.’.nei ui the unproved 
ler.t, within the nriiicipic of the case of /Vci v. Wood 
(i.^s C. J. ho/.e er v as Ci 't tliiieieiit opiiiioii, and di- 
luted ’leniu't, which 


A tcnaiix who 
rcbu'fils a 
hoii'ie in Lon- 
don without a 
lease or agree- 
ment for a 
lease, and 
therein makes 
us( of the 
{lany-wall of 
the adjoining 
house, cannot 
hi sui'il for 
half the cost, 
as on nor of 
the improved 
lent . though 
he aficrward* 
obtiirs in con- 
sideration of 
the rehuilding, 
a lie neficial 
lease at a low 
proiiiicl-ienti 
hilii nclum 
fiom a dvy 
beforo the 
retiuiliii'ig. 


,'ow Kiovca to sci; aside, lOiitending first, 
tl'ai tiie JCti( . ...../e ,.uU \*Mm made ifa' Defendant 


y.-) j Tlhii Re^, ijo. 

« 3 
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Ta 1 LOU 


li 

KLblh 


niinri of the jmprovt'd rent at the tiiiio i<f luiililin" tlic 
party iK'Jktj that tJic inc-ic jiii'-sc'xiion oi the lioii-i* 

»l the time iniiile him such; aiul ihirills, tlial the lonse 
coiituiiiecl evidence that there had been .i preMaii'>ly 
Mibsiiitiii^ n^reeincnt lor a hiiildin>T Icnbe Iroin the 
ground landlord to tlie Defeiulunt at the time when lie 
rebuilt the house, 'lliero had bc'cn in fact, he said, 
such ah agreement, wlucli lie would produce oil an- 
other ti lal. 


GiniisC. J. 11 the PLiinlifF had shewn an agree- 
ment tor a lease, I think she would have siiteitded in 
liringing this within the lase ol I*t‘rA v. 'llieie, 

when the premises wcie hnilt, it wiis In Id the Dticnd- 
pnt u.is iiiswei.ihle toi halt the party wall: but theie 
the agreenniit was jnade while the wall was building I 
eile (Ins oiilv to shew, (hit iiin'ei an agietinent the 
tcn.nit might be esteemed ownei ot the unproved icnl, 
hut we cannot luler an ngrccincnt iiom tlie facts that 
appear to us. hiippo e it wcie the case, that a tenant 
from vcai to ^eai had ii built the house, might not the 
landloid (tluni^h ii ha’d cii'-t) (uiii hiiii out iiiniiedi- 
itcly? Ii V'lii take the lea e, voii must take it such 
It is, and il only .'v-, in coiis'deralioii ol having le- 
liiiilt , it 1 c t ites no agiceiiieiit, and on the case the I'liiin- 
tilTiiovv opens, she mii'-t have been iioiiiinted at the tiial, 
for the .igieement was 111 veiling, oi.d -he had it not 
llieie. '1 he nine { osscssum c*t lhi‘ hniise did not in.ikt' 
the Dciciidiint trwner of the unproved rent. 

Rule refused. 
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Woiri j.M'.nii. l^vcnMW. 


Ju>ie 6. 


h.iil a mil* foi an \VluTe aibi- 

iitl II liiiii.'iil liii iiiiii-iiaMiiiiit ol .1 biiiii til niiiiii'y l*^''*'* 

‘ ^ pow er to cn- 

piirsuaiit Id an .nt.iiil, iipnii tiie rcadin;; nf tlu‘ .iw.irtl lar^'c the fine 

iiul itiL- III C'diiH till liu" diibnii'-Mfiii, anti u}ion Jlii alii- 

iliMt tliat tlu’ iltiuiiKiil -atv the ailnliaturb settiallv ami have ™. 

•.ign aiul tlu. I au.utl tlieielu anne\.c't1, uiiil larged it, ind 

lint then lumis ►nli'.euljetl iherelu weie ot tlu-it ihor 

auarilinthe 

h.iiult that ihr il('|it)iieiit liatl prisoniilly <.i‘rveil i.nmcmal 

the Dell iid.inl 1 iili tine copini ot the lUtaitl anti iiile nmit m nn'er 

... Ill II la time the 

of Ciiinl ufv.iin-i;; liie >.iiI)>[Vssiou, .nul at the same lur, „iian, 

inne 'liewn hu 1 the on^iniil auard and inle, and tie- rouieinpttor 
1 1 ,1 noii-pcrform- 

.'lamled the i.uinet. auce ofihe 

auardi there 

Si(,f •.l•e^^t’d cause 'I'rniiht this • j'lj' ^ 

tipu I (lu> ^iiiand that tlic siiluin'sioii hy bond, on tin time hai 

\iiliitli ihe inle lor '.he att Khiiunt was tliawn tip, *’*’1“” enlarged, 

, ii . i.i I lint tile aiA.iid 

1..11 toiitlin nil (t lor periormrnitf ol tin* .iw.inl, "‘•vasnndL 

i' It weie ni.ide 111 wiilin<r le.-aly to be ddiseieil on wiihm the cn- 

III biloie the 1ml d.l^ nl h't.L 01 on or helot e snth •"**'» 

• ^ ’ anil tint the 

Dlhei day to wliitli the aib'Ti Morx, 01 any two of ll> ren>l,mt has 

ilieiii, <-11011111 think fit tt) eiil.iitie tlie tnee lor in.ikiii'r httripertoiiallyr 

. , , , . r -i-i/i-d with 

lliin .iw.ml by iiuloiMnienl on iho-^j ]>iestn|s, with „„ ice of those 

powei to in.ikL tlie siiliiiiivsiun a inle oi toi.it, wliieli f-m 

had been done '1 hc:irbitr.itorsretit.n»r m then uwaid, pic^ainfiai 1*'"^ 

th.1t liY nu'inoraiidiinis on the btintU, duteil the 2 |lli of for -m ih- 

J/u/r/z, and 281I1 ol Apuif tlie tone It.r inal iii» ilifir 

I irronnanti. of 

auaid was en'arfretl until the £h<^t of ./«'//. proceedtil to j^yi il, 
.iw.iid the sum diinaiided, in winie s wheitol tlirj musti touiiaiy 
ilKreiiiito set their liniuU the iSdi of .W/t/ 181 and 

Ill ll,IICCf til* 

the deponent attested the excciiiion theieof, but theie ways state the 

svaa no aflidasit that the arbili atoi s had 111 l.ict enlaitfod 

^ ti'in Ilf the 

the time lor making their award beyond the fird day til awanl. 
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iBij. jipnl, not only ought that fact to appear upon oaih| 
, ■. but it ouffht al«io to appear on o.ilh tliat the fact ol cn- 

WOIlLLNUFJUi , , , 

V. largcincnt within the original time was niaile known to 
LAuiiMMf. tiic Dcfcnddiit, before hr coiikl be fiiinihliable for a 
contempt of the Court in ihsobeyiiig the awartl ; and it 
is sworn that the office copy ot the rule of Court for the 
subniishioii, winch was served on the Defendiint, had on 
it no copy of the indorsement on the boi'ds enlarging 
the time. This point had boon twice dn idcd in the 
Court ol King’s Rench, in llir cases ol luouse' 

h'fj (n), anti yjaiii v f'Vtft (A). It would have been 
iiiipiopcr that the officer ol the Court should, as was 
luggestcd b}' tin* counsel toi ihe Plniiit'fTon the motion 
lor the rule, have topicti into the iiileol siibmi‘-s’nn i:. ’ 
iiidorsemenl rt cnlaigeiiierit nhitii was on die bond, 
hir It was not .iiilheiitKaled to lh.it ollicti by an} affi- 
datll,as the bond of siilniiission it>>elt hc<s, fur variantmg 
him in drawing up the iiile. 

Coph 7 in support til his rule. In G(.’oirc v. 
k dul not appeal on die awaid ilsclt, as heic it dtx*', 
that die lubitiutois had enlarged the lime for making 
their award; <-0 lliut the awuril, on the f.ice of it, ap- 
pealed to be made aflei the authont} was e's.iuied. It 
is not die ordinal} piacuce, in the ullid r it ol the exe- 
cution ol .111 awaid made lor an nlliLiiment, to swear 
that it IS executed on die da\ of the date, or that 
It was ready to be delocred out befoie the d.i} ; but 
oiil} that It was cxicuted, the rest is left to be collected 
f 1 0111 the d.ite ol die awaid. [To tins the officers of the 
Com I agieed.J And on that affiduMt of the execution, 
the allatimiciit goes, iimnta nte acta pusvmiin- 
iur. Credit » given to the award ilscll, that it is madi 
in due time. Here the arbitrators aie to make an 

'r T F/IJ/, 13 (<0 T- Farfiijy. 


Ill 



IN TUP riPTY-mn Yrin op GT” 0 JU»j 1 111 


1-1 


‘J > 


award bttoro tlic i^t Apttli and on the awaul (iic*\ lo 
'itr that on the 24II1 <il ’Mmek and 2Stli oi Ap>tl 
ind enhirji^'d the time, and hiJoie the i]j\ to which 
'he time stood enhii^inl, they awaid. Adiiiittni^ tliat 
'he cat>e of Dnxis J'ass is repuf*nitnt to this (liiLtiiiie, 
it IS u Singh' (.ii>-e, not in this C'ouit, and nothiaiided I'l 
eason. 'I'he iiisti iinient is 111 C'ouit to be ins|KLti.d I'u 
)ercndiint IS no pal t\ lo ft, it is the act ol sti!in^.'i>- 
t'lie Court will lool^ 1'. it, and gi\e lp i!it to il loi tii, 
acts thi-rcin sl.iti l 


1S15 


Woin iN»i i'i> 

V 

I A<. IS. 


(IrBiit C .1 ViV (li'iik tliu 051 principle, iiulf 
pcndcnilj ol the iralhuiit , i those r.'ce-. thi< cbj.'ct'oii 
must be allowed 'I ills i< . lAotioii loi an all.Kliiniii 
• or disobedienu to a ntle el ('ou-t the IX h ndai't 
must lia\e iiolieo tint tiie iw ed was Ujaiie, aiio' ih.if 
lie w IS enll«i on lo t bet ii Ihie • s'lbiiiesio , lo 
111 111 ird lo be m t>.'e wnljiii p.eiist I'.ii. , bill uli.ili 
• lo be csleiideij il the •ib'‘i,.tor> ihinh iit. Jhil 11 
II iieii'ssnry that tiie IXKiul iit i.o’ild Imm' iioij.i 
' ll an\ extension oi iiie tiini, id tb t ’’le .’.'.laid ' .. 
made willnii the eMeiided tint . iluu is no 'fl'da 
tint the DelendaiU in this cair li id iioiii . ol im 1 ' - 
tension of the time, or ol the aw n J b* og ' lad wilbni 
the extended lime. On tlic olher hiild, it is sworn 
that the DLLndiiiit was served w 11 h .i lopy ol a iiile 
with no indoncmont of the enlargement then. on. 1 ' 
duel not appear to us, thcrcfoic, liiat tlie jiail} chained 
with the contempt of the Com t hid siilTkienl notne 
to bring him witlnn that iliarge. MY* lliiiik, on piiii- 
tij'le, it llicie weic no dccidetl cases on the biihjief, 
ihii would be so; but wc also should be soiiy to dill i 
)roiii the two Ctihes iitcd. I do not mean Gtoj^t \ 

J but Davis \. Vo'S and Mmle v. a cas, 

Mitel 'll '1 I'ot'* lo ilie l''im'i. 'I'Uii'e two detisioi - 
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18x5. arr not dislin^iiisliablc in terint- fioin this. As to the 
^ iirfriimcnt iis«l for the PJuiiitifF, that ni practice tlic 

WoiiLFNBKHr. fyj. mi Qtt,iclinicnt never states the cl.ite of 

LsciLMan. the execution, svi sec tliat thcnrihnai} luini of .lihiLivit 
fur obtaining an attachment piiblishcil in the books of 
practice (cz) does not sLitc the iKitc of tlic awnicl, but 
though It does not in terms st.ile that it was exccnied 
on that day, it niay be doubtful vhothci it might not 
bear that interpretation, and we tlimk it uoilh^ to he 
Loiisidered, whether it uould not be .idvisable to alter 
the language of similar aflicLivits. Ilovvevc'i, niile- 
pcndcntly oi that cii ciimstaiu c', ne think, bolli on 
principle, and on the aethniitv oi tliv deiided luscs, 
that this objectuin riiitt he alloived. 

luile iliatluiged Wilhout io<^t<. 

The anuid it'clii instead of.i copy llmeol, li.iviiig 
been annexed bv* the PInintiJl’ to the .lihdjiit ioi lliu 
alluchmcnt, and dqio, sited on the files o I tlit Coiiit, 
the PlaiiitilF had not the means of shcanig the De- 
fendant the an aid itself upon a fiirthei demand, and 
llKTcforc Ctfplnf now ub'nmcil a iiilc »/s; the 

ivvaid itself might lie taken oil the file and ilelnerLil 
b} the ofliLer to the Plnintill ’s attorney, ujion iiii 1 ncui- 
taking to icturn it into the ofliLC upon a di} iiuiuL'I, 

Though an P'aug/'aii on a subsequent day moveil to set asiilu 

arbiiraioT on aviaid, first, on llic ground that it was uncci- 

a cueaioii < . . 1 » 1 1 , , 

inivcil hw jiid turn; mr it awarded iliat a certain ricot 01 7201. 9^. 

fau has jIIom- should be paid by tlic Plaiiitill' and the Defendant, in 

eel traasaLljo.)!! 

•ijaiaiintly illt'^sl, as prcniums of insuranrc on a i os age In an tiostile ]iort, the 
Cuuri «ill not bLt asii'e the award 

An award two persons shall pay a debt in proportion to the shares which 
they lull! in a rertain ship, the ratio of their shares not being a subject of dispute, is 
utliLiL'iitly certain. 

(a) TiJd's Praetual Forms, c'j s 4 

I pro- 



js iiir rirn-nnii Yi-vn m Gl'.DllCJK I'l. 


^55 


]ir(V)oiti I'l • » lih* '■Ii.'ij'. hIiIlIi I’l I'U 1 : i ' Jit'M 1815. 

'H .1 coi'iini li'ii, iii't 'i-n it.uiin' ' V 11 a slum's 

' Wiuii ' NBi-rib 

util'. .iMil tiij PI iintijl) 'I » It nut 111 

I.nv ('iitill.il to liic biijt'lils oJ Jiii/iy/i ii'ffi'.tiy, iiiid i 
llii'ioloic li I (• <111(1 tonid luuc, no s]i iu> III the 

bill]), 1I<‘ jl'O inoxi'd on lliL' p omul ili a tin .nbili itoi 
h 1(1 nlJowitl 111 i('('otinl pu inuiiis ol inbiiianLL' im 111 
lUt'^il \in niinrh, In JiafUiffirtu, .111 lio«.:iIc p<** t, 

IK' also iiiircd tli.it 11 iiiious loiniiii .siu.i hid bi'i'ii 
ilhiocd 

(jinns C. J. do not tbink thdc is ,inv 1*1 nuid 

m n 

till ^laiitiii? tills ml.'. 'i'lic .'iijilicjl'.),! IS iM.idc, liist, 

on till' ('1111(1 lluit lli(' iiuard it 11.11 Lit 1111, ir diutlmf; 
tli.il Lho dt’bl should bo jund in piopoilioii lo th > sliiu 
III the sill]) uIikIi each lormcrly li id. i\s it do's not 
a|';)(':ii lluil il u.is in disjiulc lietiici 'i the pnilics uhal 
thoso s}| ires mou, the .imiikI is /iiuil loi ill llio e pur- 
pose. loi wliuli It u 's iiiuii Ld tp bv' III ul ' TIuii I. 

.1 dispute about a s!ii,’, niid lli Deli 'id >'1'. n 'si , iha', ' 

.i.tlic Pi.iiiili^l M.s a ioiC'riHi, the siliole a"’iii \\,ii 
ill(;i;al ; iL may b' bo, but ihisn- were l'mluIoiv 
iiiid when such uiu leiuncii, ami s(.uktl In 'iibiii'itois, 
the CuLiit mil iicicr bet the award aside. The rr<ouiid 
of the insurance also is uiiu 'vliitli the Com I ea'iiiit 
take into consideiatioii. IJ' un arbitrator acts dnectly 
.igamst law, the Court 'will set abide llic awanl ; but iQ 
in a matter riix.ed of law and lact, he niisUkes some ol 
the points, they will not therciorc scl abide an aw.irdl, 

IMvi'i V. As to the objettioii, that usuri- 

ous cuminissioii was gneit by the ai bitralors, it was a 
l.Kt fur them to asceitiiiii; we thcrclore bcc no mibon 
to grant a rule wIhlIi ultiiiiatcly tiuiiiut be bU|>pi ''ted 

Uulc icliibcd. 


'a) A/ite, I. 48 
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I'hci 111 tin' 
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Mackie V . Laxdov. 

Same V . 1x1. \ws. 

Utis uii uLtKiii (ji di'bt on tlie slaliilc 52 (J 3. 

» 30. o II. and .it the tiial belura Chambi t. J . .it 
the Ki it Spun" osiiits 18)5* it n.i-. inmcil that tin* 
DeffiMl.i’ L -n his le-isol the John lleslon, ol 10 tons hiir- 
thi-ii .111(1 14^ n.il diaft of iwitcr, 111 Jns ionise iu.m iho 
MVs/ h'un'y f'lo'. .Voi'i the 'asckixcai (/ of luili\fone huiiiul 
Jor a jilaee .n iht TLu.ms, P'lr !r, Londot'f and that he 
did ji .t ll'ie tp K whn 1 is tl.ij* i,'is thscoteied to 

ilip V'l./'; (.y// OI , (I . L . lu.i^ di.i.ii^ in I 
courn i.'iMi liu'i to to l' c 1 oe Hut i poK' be 
lion till Inio^. ft the liia'i It. tjjiidru.,! Co 'le, hoitl .m 
iiii'o.i j i(i\ .t. .1 bjgjial foi CI.1. tjL i’'-* 

on b(y.iul, .111(1 that during &ur Ii r uiir e }ic v .c. ]i.tded hj ,< 
]iik(, but wliilu lie VI lit. coming on Inuid, the Ddeiulini' 
took udruiilage of.^biec/c which ^ttuiig up, .ind «ajleil 
oiriiuin liiin. 'J lie addiiional penalty of 5/. Au ciery 
50 tons oi her bnith n amoniitcd to jc/. .ind the double 
])ilotagc w.e. 8 guineas, if, as the Dcrend.mt tontciidcd, 
the inoasiiie of the foileiture was to be the piln'agc due 
for tli(' vo>agc from the vxslit.at d o? 1 'olX.slonc to the 
Dox^ns, but the PhiinlifT toiilcndcd, that he was further 
entitled to double the amount of the pilotage for the re- 
sidue of tlie ship's voyage, namely, Irorn the Doans to 
CJiaxcitiiJ, which was 22/. 165. pd. more, Ilic juiy 
tumid 11 verdict ic'i* 18/. 8f. being the double ainuiinl of 
the pilotage fioiii the watwaid of I'oUsfoni: to the 
Doixuc, iiiid lol. as Uie additional penalty of 5/. lor 
everv 50 tons bin then of the Vessel, with liberty to 
move to iiiercasc it to 41/. 45. 91/. if the Court should 
be of opinion that the riamlifl'was cn titled tlieielo. 


Aecui diii'rlv 
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Ac( ou' tigl\ Soijt. m torni obt. 'xiLtl i '^r^. 

nile ti -I ;o cnior tlu- on ih<* 8 tli count, uliicb TT*’"'’'” 

. M’c*-.' 

u.ii iaiiu*d llic jjojrillii s amtiuiil- to vi/. ij* yu , con- 
rnidiii!; liut itiuii^'h tlip •.taliili* Ii:h^ not vmtl m express 1 
tci 1110 \^iut u CIO to bo the Utmtm of the \uyagc the 
Dilotaitc nlicrool nas to be the inoas'lirc of the penalty, 

;t muse bo inicndcil of all the icniainiii^ of the hhip 

iluiin^ \shich bho vas bound to keep u pilot braird. 

Shephtid Solicitoi-Cjoneral on this day blicued caiibe 
he (.untended the ineaxiiic ol the penalty a ns only the 
diuible of the pilotage ut that p.ut of the voyage dunrg 
uhich by the statute the Defeudant nas bound to have 
Ins flag flying ns a signal for n pilot ; namely, fro'n the 
'itst-Aard ot to the Do'tOii^, at which plate the 

‘.t.itiile made a icst in the 'voyage, and an alitintion lu 
the I 'lies of pilotage, for there the J)elendniit was en- 
titled to aiicluji, as n as usual, and Mo» coNf/a/ ‘hnt hr 
Mould jg.iin sail ihciicr foi fjondon \Jthuut taking a pilot 
I lu board, ifljedid, it would be a IN'” and d’^tiiict oflcnct, 
lor uhitli It M’paiato ptnalty, namely, the double of the 
p.lolage lioni the Do'a'jis to I.ondoUy was tnacted. To 
hold otheiwisf, would Ik lo gi\p ihr •'tsilute a coiibtruc- 
tion which would innulbtiy niiiapial pciiiillics on dif- 
Icioiit olFciidcis loi ilu* same oflenrc; for if two ships 
logethei canio fi 0111 the TkVf/Ti.eid of VoUcstuney intend- 
ing to nnchoi m the the one bound to the 

7 tot/ 7 t of EHuhtid, the otlnr to IjondoHy and Iwtli 
omitted to tnke'i pilot, the one would incui only the pe- 
nalty of double the pilotage from the west^vuid of Eedk- 
ifone to the J^overiSy while the otiicr would incur the ad- 
ditional jicnnlty of double the pilotage from the J)(Ains 
to fjOndon. A further circumstance worthy of notice, 1% 
ths,t the pilotage for the two seveial parts of tlic voyage 
is computed on a dillercnt principle, viz. that from the 
/>roiLns lo Londotty varying according to the depth ol 

w atcr 
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water v'Il'i'i llie vessel draws, while that from the V-rsl-^ 
V-Hid (if t't,'L-.lone to the Ikn^us ib u <-uin certain fiii ves- 
sels ol nli.itt ler burthen. 

/>«/ rtlKd nn the 'words nt the statute, as clear, and 
not tn bo cniitrciiilcd by infereneos to be drawn fiom 
the schedide : he was stopped hy the Court. 

■ 

(jinrs C. .T. Theie is no measure 113- which this 
pen ■lt3' e.in he aso< rtaim'd, tvcojit li\ the sos-age which 
the ship ib .dioni to peiliirir, and wliith the act directs 
she shall not perfbini wilhunt a ]>dot. Slic is bound to 
]i.i\e a fl.ig n\ing, and to t.iKe a jiilot on board ns soon 
as she ]’ ibses /Jio/fvar*-®, .iiid it .> pilot ofii rs himself, 
and she icTiiseh to take linn eii braid, he i-. ciilitled to 
iieoK r (K'li. lilies .igainst thcniastei, and the\- cannot he 
Jiicasincsl otlieiwiM! than by tlie sum which the pilot 
would haie hecii cniilled to leeeive ii he had hec'it 
permiKecl to peiloim the duties 1, Inc It the net diiect^ 
The Planitid is tlicrc'lhie cnlitied 10 tlie l.irger suin, and 
the veuhtt must be traiisfrired fioin the fust count to 
the c'i«-hth 


Tilde eh eluri* 
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UvRri-ETT Ti’ciiix id Another. 


J,HU 7 


IllkS an iiciion for niuiiOv had nml ictmod, .iiid .\ lunknin’s 
for iiitortM, l>rou!»ht to iei‘o\u1r lioin tho Detend- ' 

^ Lniitiaitril lor 

ants, who wrie .lUtUoncois, the dojiosil paid l>j tin; ij,, , |, „f 1,^ 

Pliinlin on heiii'T di’tlaiiil the puichiisoi aiii uitiin olilLnuIs, 

pri.’niist.'s. At tlu* tiud ot tlio cause helorc C.J. he 

at the silt!n;;s after -l/zr/z^z/'/w/T toiin 1814, 11 verdict iniinnusion 
wjs lound lor the I'l.iiiitilt ioi the deposit without 
iiitiiest, sabiecl to a t ise, which staled that «n hi\ati<L-, wln-n 
i-^tli Mnitfi 1813, .1 (oniinis'-u'ii oJ hiinkrupSct issued n hsulvI, the 
a^aijist A/. /Vice, on th-' portion oS Ji, ‘mutt .ind (a>. , 
he was declared a l)>inkiiipt, and his projieily assi'fiicd uainoi iIhl 
to JuHc^t and Mtnet, undei wliose direction, on Aiioiliirrdiii- 
2 7 til ,/«///, llic Dt'teiulaiil-. put lip to sale In public ,i|„, I'tjn 
.uiction part of the haniviiipts’ copcliold csiilis* the ti’iDii ot n.io- 
Plainlill was declared the jniichisei, .nid .ici > idiiii*' 
to the conditions of silfji.ud i^'ijiosilol 20 jm an!, a t‘> wire 
and ‘I'rned an acji'S'inenl Jot invniLiit on tin le- 

^ I ^ * 1 1 ' 

iiiiuidii on 3olh Au^iat 181^, on Immii^; i j^noil i,r, lumr 
title an al]^tlact was d'lneiivl .iiici approcirj ol oij ili' '01 1 I lot 
i 6 lh Au'ditst 1813, In lliL I’l iiiinn, wJio uhi 1 wai.l-., 111 iuml- 

■ 1 1 111 ; ll 1 Hill 

III nefrutiating 11 loan on the estate, in oioii to com- , 
pli'te hib puieliase, put the abblracit into llie hand' of a >< ■ ! ‘ 
prison, who on the 22d of Otltiher rejeeud the title, 

.ippii/'iii'; the l'hniiti/1, that M i^rcetiHih oiiK an rst.ite 
foi hie 111 the pieimsis, of wliidi the .issiipiei s wire 
tliLieiipiiii ndoiined liy I'le Pl.untift' In Muhadniai, 
teiiii 1813, an action was hi oiii/lit bv the buikiiipi to 
tr^ the validity nt the coniniissioii, in which l.c i,,cciveicd 
a \crdict at the sittings after that teiiii, upon the gioinid 
that the petitioning crcditoi's debt w is not due until 
some d-iys after the issuing of the coiiiini'Sion, aed 
judgment m that acuou Was signed in Hilary leiiii 1 1 ’ 1 4. 

Oi 
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1815. Uii tlic ibt vi Ffbtuaty 1814, the PluintifTcbandoiieil 

Ills purchase, and required a leturn uf the deposit hiUi 
BMILffT ^ - 1 , 

II, uitcrist The assignees insisted on the complition ot 

T,. the contract. On the 3d iUia/cA 1814, the commission 

'.vas superseded, and on the following day a second 
commission issued directed to the s.ame coiiimissiopcrs, 
upon the petition of Chatfieldt upon which M. Puct 
nas declnr/cd a bankrupt. On the 221! March 1814, 
Jones and Metea weic again chosen assignees uiidci 
the second commission, and an assignment executed. 
The writ m the present action was sued out on the 
12th of March 1814. Thu Defendants hail not paid 
over the deposit money to the assignees, lit the iimi 
of bringing the action, nor were the olijoctions (if any) 
which hod been nude to tlie title 1 emoted. The 
question v.ns, wliethrr tho Plaintiff was entitled to 
lecoscr. 

Best Seij,!., for the Pi iiiitifl, was stopped uy tin 
Court, 

‘ Copley Scrjl , fur the Defeiulaiils, contended that it 

was an nnswer to the action, if the ncfcndantii were 
cnablcxl at any time before the trial of the cause to 
1 lake a good title, though acquircil Uy them even since 
the action commenced { fur which he cited Thomson \ 
Miles (a). But furtlier, the assignees hud at the time 
of the abandonment tlic actual legal estate, which they 
could have transferred. 

Pet Curzam. We all agree in thinking that ut the 
time the Pluiiitilf gave the Defendants notice of nban- 
lioiiiiig his purchase, the contract was at an end: 
lebtts SIC stanUbnst the contract could not have bci'ii 


( i) I Esp. N. Pm Has. 1 C I . 
\ 


per- 



IN THF Fifty-fifth Year op GEORGE III. 


perfornipd becauso tin* contract was made w itli assignees 
of a bjiikrupt, nii<l tlicri* w.is then iiu \alui coiuniissioii 
subsisting theiefuro the Defbiit..iiits lud not then a 
gnoil legal (state, for tu pnne that proposition, they 
iiiust bj\u begun by pioving the petitioning creditor’s 
debt, nliich they could not do. 

.Tudgiiiciit lor llic PLiJitifl 


1815. 

B4Kri.E11 

T. 

Tlciiin' 


KjiVf 1'. Yatj s. 

rhijiitifr haling signed jiidgmciil lor want of a 
plea, Unit Seijt. (01 tlie Oeiendunt had obtained a 
rule fiisi to set it aside as pieniature, contending that 
the Deiiiidant was enlilli'd to an iiiipai lanri>, under die 
cniiiiiistaiKes, whkli Mere these, the will n. is reluiii- 
ablc on till* last leliii 11-day ol I'Mitti term. TJie Oc- 
lendanl jiul in bail, but had not peilecled them, mIiuii 
lliL PlaintifU on the 25111 ol Mtv), mIiilIi m is ailei the 
C'soigii-il.ii of 7 / f»//y tel III, delivered his declaration 
d(. bt-Ht I s)(’, entitled of J'Miln teiiii. 

IfiHg/ifia Serjt. shewed cause, upon the ground that 
the DefeiuLint was entitled to no iinjiai laiitc ; foi the 
Plaintiff had been guilty of no laches he could not 
dcclaj e 111 chief, beuiuse tlie Delcndant had not per- 
IcLted his bail, .md he was not bound to di'clare tie bene 
fiu', as Mas held here, in the case of Jiailnjf v. I-Tnnt~ 
la {a), and 111 the King’s Uench, 111 the case ol Jtolleiton 
i. Stott, (b) 


JuUf f 

WJiere a mtiI 
IS iLturiiable 
on the Iasi 
niuiii-iljv of 
one Unii, ihe 
Plaiiiiifl, 

IS not tiiiuiid 
to (Ils lare 

binf isje, IS 

under no com- 
pulsion to lie- 
dare Itcforc 
the essoign-da}’ 
ol I ho next 
term ; and 
thtrefore the 
Ucfcmlaiit IS 
nut entiiled to 
JO iippailancp. 


licAt, 111 support of Ins rule, adiiutted that the Defend- 
.tnt Mus not bound tu declare de bene c»c, but urged^ 


(a) %Bos. Pull. ia 6 . 

voL. vr. T 


(b) 5 firm Rif 37a. 
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tJint if lie rlj(l so declare, lie nns bound by ihe same 
rules SIS if Ik had declannl in duet. The practice 
uell Kiiunn, th.it where a uiit is returnable upon the 
l.isi letuiii-d.iy oF one teini, and the Phiintiir docs not 
ded.iietill afrei ihc^essoign-djy of the siicLceflnif; term, 
the Deleiid.int isintitlcrl to an imparl.iticc. Another 
oh)ertioii is, th.il the detl:ir.ilion is entitled of the pre- 
eediiiif liji 111, (hough not delivered until after the essoign- 
tl.iy ol (lie (olJimii'g term. 


(riTiiis (' . 1 . This rule was moved on the ground 
th.il the Delend.iiit w.is entitled to an iiiiparl.*nice. It 
i', now oh|<‘(l 4 .<l, tii.it whethei it be so or not, the pre- 
sent (iidgiiient, sigiuHl loi \iuntol a plea, ninnot he sup- 
ported, l)ec,iiisetheieisnodetl.ii:itioii uhieh tlieDefcnd- 
.uit 111 id until e 'I'lii wilt was retuinablc on the last 
ie(urii-d.i\ of teiin; the dixlnintion i® entitled 

of teini, whidi is jjght. being ol the term of 

wIikIi the writ is reliii liable. Cieiier.)ll3', when a writ 
IS retni liable on ihehst retiiin-flay of u term, unless the 
Pl.u III ilTdecI arcs beloie the cs!>oigii-da}’oftho subsequent 
term, the Deiendaiit is entitled to an iin|mrlance, but 
(hat >-uj)|)oses tlie Dekiidniit to have done all that is 
iiuuinbent on him. Ileic the Defendant had put in 
bail, but he h.ul not put the Pl.iiiitilF m such a situation, 
th.it lie could dcii.ire in chief before the first d.iy of 
'f I III itij ivrni. 'Die Plaintiff tlicrelore could not have 
proceeded more expeditiously tliaii lie has done, unless 
lie had dec Ini ed df bene cssi\ winch, according to two 
cases iited, he is not lioiiiid to do. The coiisei]iicnLc 
is, that the Plaintiff lias not been guiltj’ of negligence, 
and Loiilil not haie proceeded more expeditiously, and 
therefore tlie rule must be discliaigcd. This rule, I 
am iiiluimed, has been constantly acted on. 

Heath J. Tlie case in Bosanquet and Ptdler was 
decided, overruling tlie some authority in Crompton 

which 



IK THE Fiety-fifui Yfmi oi GEORGE III. 


563 


whicli !■> noimh'ti III fici///. It !■> oxtmor- 

dinar\ tlial couu'icl '.liuiild -u olieii have Iilh'ii niiiilcd 
b> It. 

CiiiMiiiii J A I’J ijiitifl is not obliirctl 1(1 (li'd.'irc 
di htii ( il 111' i.ni iloi i\«‘ aii\ pnitaiil.u :i(i\.iii 1 .ij;c 
lioin It, 111 mil} do<.luic (/(.' (^sc.* tlut dotli 1110 has 
bi'cn oltcii hold hero • 

Rule (JisLiiaijrcii mill cu^U. 


1815 . 

Ki-sr 

Yaiu. 


Sir SlHliI.I, lioi/lI.LY, Kilt. V. JaMCS. June 9. 


'j'fllS \ia'< an .ilIkiii lui inciiioy had and lotojvod, Devi I'lo// A', 

biiiii^t'ht lo l>a« k till* doi>usil paid on a "'y I’ * 

... ■ . • > . * . •“ kolJ t® 

conti.Kt leu a |uiilIi.'>o or / uid*. m loo 'iiinplo, upon h,i„ ami in# 

the nllo;T(<d inviifluioiuy ol f ho tilio to ho di‘ii\ed (rom liurs, amlm 

f/ttiny llio >on lioioiHiltei nioiitionod. 'I’ln* •'•■■“'"yh™* 

eJUkO «a'> liitd holoio Ci/oos l.«l .it the sitliiifTs .iltei $011 ‘IiduIJ 

Miihiitliiuts Uim 1814, uJio'i .1 mdut was loiiiid ioi Inpi'ei* m 

tho IMjiiitill, Mihjot-l lo .1 c.isp, whitli in siibi-t.inco 

stall'd dial 'J. Smith h\ liinvill dated nfilXi Si'jHimhn tliLir liodiifc, 

1734, duly ixoeuUd and .UK sled ior pa<.siiur lo.d pio- ^ 

,* , , , , , w . 111 . ami l«i>f 111 lit. 

poll}, doyi'.ixl to In', liioLlioi //, Simf/i all in-, ihe to-iln- ’ll,,, ,, ,,,,1 a 
tor\ real Oklato, siiibj(<.t to tin' m’\ 01 id doM'.os iIioilIII- lic- 

alioi oxpiesscd. The to>,talor llion (kii'ied to his ^ ^ 

biolher's sun II. Smith .nil hn> the toslalur’s esijio in m ■ VLCuiuiy 
ItfuInoiiJi/it'f called the ^Ituit'Ak\ ui.c'ei iSVo/«h./, (tho '* ‘ 

, B 1 I , , , , , IjiiI jii I'tatc 

picinises 111 <piof<(iuii,) lo liuld to Inin .mid his heirs tul 


tor evei. At the coiieUision ul the will :iic tin ^e vvoids 
And lurthei, my will i-, tln-t in i.isc my hiutlie), 
and his son my nephew, liueaning the devisocb 01 the 


WluJci a 
ties 'I I I'l >c* 

iiiaiii''t'r 1311 
in 1 III iin a writ 


(il lilt ll‘•lbn, 

Or a wnt to be framed on the statuic of Weiiminiter the ad 111 the iiaiurc of a 
writ of intTimon, ^uiere 

Devue in **1, witli in exei-utoiy devivc over, whethvr the fine of the deviaee iu 
fee shall bar the executory devise ov er, qu.ere 

In a court of lawj every title that is not bad, is marketable. 

T 3 pteuiisVk 
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1815. 


KoMiLLV,Knt 


V. 

Jauis: 


premjscs in question,) should hoppcn to die, having 
no issue of cither of their bodies, then I devise all my 
real estate unto my nephew Josias Clak and Ins heirs.” 
'I'Tic testator died without having altered or revoked 
his will, leaving his brother H. Smi/h his heir nt law, 
and hia nephew H. Snath the younger, only son ol 
U. Smith tlic brother, him surviving By indenture of 
6th Septemijcr 1739, 11. Smith and II Smith tlieyoungcr 
covenanted to levy a line sur cmwsatur tie thoit come 
ceo of the premisi*s, ivhiLh hue should enure to the 
use of II. Smilhf ami U. Smith the younger, and their 
heirs. On the ist Scptembei 1740, at the Radnor 
great sessions, the fine was ncecordingly levied, and 
duly proclaimed. By {ease and iclease of 28th and 
iglh June 1748, between H. Smith the younger, i. 
It. Sijm month, 2. and It. IItt'tBki»\, 3. (though H. Smith 
the hither was still alive, and Ins seism as joint tenant 
contiiiiicd,) H. Smith tlic younger, in eunsidcration of 
jr. bargaineil, sold, and released the premises unto 
and to the use of IL Si/monds anil his heirs, to make 
him tenant to the precipe in a common recovery of 
the premises, whuli, it was declaretl, should enure to 
II. Smith the younger and Ins heirs, and winch re- 
covery was duly suflereil accordingly. II. Smith tlic 
father dieil in 1 760, and hud no otlier is« le tlian 
11. Smith the son. H. Smith the sou died in 1779, 
never having had any issue. J. CIcik was living at the 
death of //■ Smith the son, and laboured under none 
of the disabilities inenhoned in the saving clauses of 
the statutes of limitation' he died in 1785, vi/. within 
30 years from the death of H. Smith the son. Neither 
J. CUrk nor liis heirs nor any other person claiming 
iiiulor Clerk, ever hail the possession of the premises. 
'I'lic question was, whether the Plaintiff was entitled 
to recovci. 


Lens 
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Len'i Sprit, tor (he PlaiiUiftj contended, fiist. That 
M. &tuth the son look, under this mil uii estate in fee 
simple, mill an executory dcvi . mer to J. Vletk, in 
case the two Smit/ist father and soti, died without leav- 
ing issue .it the time of their deccosi*, anil not, us would 
be eoiiteiuled on the other sitle, an estate tail. In 
siijiport oi tills (.oiistriiction he refcried to the cases of 
1*01 Ui litaJ/eif {a)t lltvilif on demise <lt K/ag/it v- 
(k)t and Ifot on demise of .SVneii tiefftiif {c). 
Si'condli, 'I'hal although the father died before the son, 
ho did not leaie is-iie ivithiii the meaning ot the will, 
because at the ileceasc ul the survivor of them theie 
was not issue of eithei left, and theiefore the event hud 
■ircuricil upon which the estate wus to go over to 
Jo'.ius ChiA. Tliirdl;!, That though ChiL was baired 
of his ejectiiient by the lapse ol 20 jears since the 
death of II. Smith tlie younger, yet that a ileusec 
jiiiglit maiiitaiii a will of intrusion; oi if, according in 
Co. Ijitl. (d) and Fitzfuibeit (e), that writ is coniliicHi 
to the case whc’ie tenant foi life,*oi in dower, or by the 
ciirtcsj, dictli seised of such estate lor lili, and ufler 
ilieii de!il]i a stiangur doth intrude upon the land, \et, 
under die statute ot IVfiliuvistei the zd, {/ ) a, devisee 
iiiuj' m.iintain a writ in the natuic of u wiit of intrusion, 
which ought to be fruiiied for the use of devisees, so 
that, since the statute of wills had creatcxl the right, a 
icmcdy might not be wanting lor a right like tins, 
cadeiitt sidi eodem jure, et umilt indt genic temedio 
That however is scarcely necessary, for in the case ol 
Smith V. CajHin, (g) tlie form of a wTit of entrj' sut 
tibutemeni was altcreil to enable a bankrupt’s assignc-es 
to sue. In Eastman v. Baler (h) a demandant claiming 
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w. 

Jamks. 


(a) 3 Term Rep. 143, 
(A) 7 Term Rep. 32%. 
(f) /ft. 589. 

Ce. Lift. 377. A. 


(0 I’*' IV*. B, 203. 
(/} 13 Sd. I. c. 34 

(g) 2H.Br.444. 
(b) efnte, 1. 174. 
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1815. under an exi-ciitoiy devise, iccosered in tins Court on 
a Vriit <>1 inliusiun, without objection: anti it Clc^k 
V. itiigItL iiiiiiselt inaintain the writ, there is no reason 
^yliy his hen may not. I'oiirthl}, If the devisee over 
iinglit maintain a writ of intiusion, he was not barred 
by the lapse of time, bj icasoii of the statute 32 11 - 8. 
c. 2., in any h-ss period lluin 50 jears of adverse 
)>i>s>>cs>min, whiih had not yet elajised smee the death 
of // Si'iiifi the Noiin^'ei, and ihc possession of the 
Simt/i-i \s IS i.dt .idseist, but ni aid ol the lillc of Clerk, 
and p.iiiil ol the saint fi'c. Lastly, '^I'hc estate of 
Cln/i wits not bairid b^ the fine ot II. Smith the 
yoiiii^CT, anti five \etirs nou-cl iim, for the fine of 
tviiiint III he Is wholly inopeiatise, except that it 
0})eiates 111 coiihruiaiinn ol his forntei estate, this 
fine was lliiMLlore 111 liiilIvnaiKe ami confirmation of 
the estat(‘ of the (oiimi tenant in fee, and the estate 
Riven by the exeuiioiy devisf* is parcel ol the same 
fee, and so is eonfirmed by the fine, not displaced by 
it. T'herc is no expiess decision ot this point, but the 
dicta ol judges faioiir this opinion. I.ortI Ilnle (ti) s.i\* 
an estate with five yeais iion-cl.iiin must b.ii an estate 
precedent to the fine, not siibseipient to it. Tins 
estate by the cxcciUoiy <levise aiisis afler the line 
aiul a new fine would be nece-sury to b if it. In 
Thomusiv (A), tin C’oiiil notices (i) iSi/^h’s 

case, and obserws, that il the liist lessio liad been 
ousted by a disseisoi, who Inal Iciied a fine, then ihc 
second lessee had not lici'ii b.iired hy the fine, because 
Ins interest (hen would novel have been displaced 
nor tinned to -• iiglit. In flie pirscnt e.ise the Icc 
of Cliik, which hiul never hud commeiiccincnt, was 
ncviT displaced nor tiirred to a right by the fine of 
11 . Siiitfi the jouiigcr. W’hcrc the estate is a future, 

(a) Focus V. Salts burj, Hardr. {b) Carter, 8i. 

400. (r) j Co. Step. l» 4 . 


and 
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niul nut nn i>\i»iii]<r cst.itr, tlicn- tin* line iluos nut Iinr if. 1815. 

In Siuiim’a t.i'i- («'i, il «.i5. loioUi-d that tJu' fiiiu IcMul .. 

11 ttoMii.i.i,Knt. 

to tht! bar^.iinir ilul not iimki* lixuiiUiiiiiiiK.f of the 

idiiiainiloi tu John Cfirifiiif, bi'i 11 h* il iliil JiuL luiii.ii Jamk^ 

or dis|il ILL* liib loinmiKlur, atul iko cMalt' ul Iu-lIiii(iI 

pjsxLtl b\ iliL‘ but the fine'uitli pioi hiiii.itiuii'k 

coirubui lUtl the e»t.ite nl the b.iii'.iiiiee. .mil, li\ llie 

^t.ktiiU-, ol 4 // 7 r 24 iiiul 32 //. U. r. 3(k iniuh bis 

iM.ile mom 1 101 d 11 ruble, (.21111 ^i%es tlie i«..i»uii,j but 

il the line h'ul been levied before b.ii^uiii and ‘<.ile 

eiiiulled, it h.id been a diseoiitinuiinLe 'llie e.ise 

itbell ]•> nut 111 point, but it eslabliflies the ^enei.il pio- 

pnsitiun, tli.it to ^ive uny opeiiitioii to a line, it inuiiL 

be ol ••iK.h a nature .is to ^ dispo'-,ess some est.ite. 

When a ii('htrul teiiuiit in fee leiies .1 fine, tlieu> is ho 

new eiit.Ue ci eatKl, nor dispLieiii^ ol any oltl esUite, .ill 

runiunis tii, belote. The statute p^ives no new toiee to 

any fiiK, it only makes /ive^e.iis uuii-Ll.inii .1 b.n, in the 

case wlieie the fine wa!> biloie cidcnlausl to be .1 b.n 

• 

Cupfi'if Strjt luntta, .ii^ued, hist tli.it II Sunth tlit 
^oim^er look an <.siatu tail with .1 leiiibiiidei o\li 111 hs* 
to Vlok, and th.il the leniainder was bailed by 

the fine .iiid iiun-Llaim , iie\t, that it it weic an execu- 
tor}' deMae, the cuiitni^Muy had nut liajipiiuKl upon 
wliiili the eabite was to go over ; thirdly,* if it Jiad hu])- 
peiiml, lliu heir of Josias Clrrk was burrctl by the fine 
and non-claim, if not, then, fourthly, that lie was 
baired because he had not entered within 20 years, the 
time for an ejectment ; and fifthly, tli.it a dev isee h.id 
no wilt ol intrusion, or it he had a wiit of intiusion, or 
once possessed any legal remedy whaievei, lie li.id lost 
u by the sUtutes 8. r. 2. or 21 Jiir. 1. i. 16 ac- 

cording to the nature ul the writ, though he contended 
tb.'it he never liad any rcinc-dy except ejectment, and laad 

(a) 10 Co. OS’ ad ReJ. 

T4 


now 
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1815. now lost that. He took the 5th objection first. The 
writ of intrusion will not lie for a doMscc. Writs arc 


KoM/fLVfKnt. 

in the register drawn with gient nicety ; the writ of 111- 
James. trusioii will lie only 111 three lbscs, viz. upon the intru- 
sion of a btr.iiiger alter the death of a tenant tor life, te- 
nant in dower, and tenant by the courtesy this particului 
wnt will not apply to a case ol the ))rci>cnt dcscnpriuii. 
Tlicpowei given lothe cleiks in Chancery to fi ainc new 
writs, docs not apply to enable tlieiii to linmc writs so 
widely dilleiciit as n uiit must be wliitli would be 
framed to meet this case. A jirnoi that there is much 
difficulty in fiaiiiLiig a new wilt, is this, lli.iL the only 
instance of this statute li mug been .leteil on, is that 
of the writ tn rasn cvnumil? loi reimnly in the ease of 
ulienatioii in fee by tonam lor lite 01 by the (unitesy, 
which Is framed sis closcdi as jHissible oi> the model of 
the wilt 2/1 ra‘n piornOy whah exleinleil oiih to ulieiia- 
tioii by ttnaiil in down. If .uiy wiit weie to he ioinicd 
for the picseiit occasion, it would be on llie model of a 
formcdoii, not of a wr't ol iiiti iision, loi torineduii in 
the nnertoi lay at coniiiioii l.nv 011 an estate conditional, 
and if formcdoii in the levertei is taken as the model, 
the dciisee must also t.ikc all the coii‘Ctjueiices ul il; 
and one consequence i'^, to he ImiichI by 20 years’ ad- 
veisc possession, iso that if the I’limitill has .1 light to 
resort to this obsolete slaliite, for which llieu is no lea- 
son, as lie Inis li|imI leincdy by ejcctinciit, jet he would 
not adxmce his ca&e. Another cm imisijiiLe would 
prevent the I’Jnintiiriioni recovering m a wijt of iiitiii- 
flion. In all posscssoiy actions the deiiumd.mt nmst 
count on a seisin witliiii 50 years of him fioni whom he 
claims, and it nmst be an actual seism. In the coiisti uc- 
lion of the 61I1 section of 32 H. 8. c. 2., “.ncliml posses- 
sion or seism,” the word .ictual has been holdcn to apply 
to both, JieviVs case. (a). In all the cases the demandant 


(aj 4 Co, 8. 


olU'gcs 
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alleges the seisin of tlie person vlto liad tlic estate an* 
tecedent to the estate fui lite, thus it Mill here be iie- 
LCNsury to munt on the seisin of the devisor, then to 
shew tliu dense for life, uiid tlie deiease* ot the teiuiit 
for lite, and the intrusion, otherwise the deniaiidanl loses 
that particular remedv Thii is on a « rit ot right. 
'I'he ileiiiandaiit cannot count, unless he coiinls on the 
seisin ot Ills .incestoi within 6 o peat's hesina^ ciitei 
ivithin 20 ^(.nis after liis title acci Hi's, honeier dwt'iiit 
he Ills aiicestoi's seisin, .*11111 how many soever may have 
intervened, lint the statute 32/7.8. depiives him ol 
ot that pnrtiiiilni remedy, unless he c.aii count on the 
seisin of till' ancestor troin whom he claims within 60 
yeais so lieie, the heirot J. C(eiA is banecl of avviit 01 
intui>-ioii, lu'caiise he caiiiiot count on a seism of tin 
divisoi viithm 6oveirs. 2dlv, 'I'liis i<, a lemanulei m 
tail liy implicalion, being cut down trom a fec'-simjilu 
the devise ov ei to . 7 . C/n 7 . IJiWfi/, on the demise ot 
V yis'to (^/) Altei a devise in tec, “ In ca^e iny said son 
and daughter both happen to die ivitliout having any 
child 01 issue law! idly begotten, tin 11 1 devise the le- 
versioti and inheritance to ifn Acrid y/ga; and his heirs 
tor ever," l^urd Jillmborovgh C. J. held il u clear limit- 
ation in tail, and Ld' lilnucJ. says, it is a known lule 
of law in the consti uctioii ul wills, that it u devise ovci 
can take eilc'ct as a rcmnmdcr, it shall not be taken to 
be an executory devise, lliis will is as neaily siniilai 
in words to that os passible. It was natuiul to expect 
tlint the father should die belore the son, .uid then the 
futlier’s part would come to the son in tail , and thcre- 
lorewhynut all in tail’’ This is a very comphcatcsl 
event, that the survivor should die w’llhout issue. In 
Jiarlusii V. Salter {b). Sir JV. Grant M. R. expresses him- 
self strongly, he sa^s it is necessary to decide the 



Rosin cViKnt. 
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James. 


(A) 17 Firs. 479- 
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71. 


tnrnninfT of the- woids *' in ease she dies wjllioiit is&uc,” 
■whether thi y sire to Vie construed without issue pene- 
rall), or at tPie tune of the dtiiiphtir’s deiitli. E\er 
‘ince the case ol Siinuder' v Domwt («), I think, adif- 
feieut rule has piet.nipfl, and ir is notv settled tliat 1111- 
Jcas there aie ex prfssions or Liieiinistanros from which 
It nil Ik colletled tliat lliise woiils .ne used 111 a inoie 
roriiiiird sens!', they are to have iVicii lipsil sipmfica- 
turn, v'z. (kalh without is..iie geiK'ialJ} ” So, tliat 
lesiriiid Jiiripe iiitiiiies to lliis const riiLtion, iinli ss there 
arc words strongly iiileninp the ront'aiy. In Piatt r 
V Ihftdhy till- woid “ Ik'IuimI” whs lehid on. Neither 
Pijiti'i liuidh y \\n\ Itm V Ji-ffrn/, tlii-Kfoie, aread- 
veise to'thi- Dilinihiiit on this oii.ision 1 [avinp and 
Ic.^viiip i«siK are s^ iiiiiiyiiioiis. it loiild not 111 thu case 
inean h.iviiip had is.|ie, lor one of them, tlie lather, 
had had issue. It nuaii> luavinp issue gmernlly, and 
it IS nt’cesisary for the Plaintiff’s purpose to put on the 
will It complicuted constriiclioii, not countenanced by 
law, nor founded on 'this case. But ne\t, it tins he 
nut an est.i(e tad, the contingency li.u> not liiip- 
pened, for the estate is to go ovct if both shall die 
without leaving issue of eithei of then bodies, this 
might li.ivc taken jilace in one event, namely', if the son 
liiul died Inst without issue. The jiroposition si.itcilou 
Ik hall of the l’l.iiuliif, us that .a fine opeialcs iiolinng 
where it ik vests no estate. In Focm v. Saltdmry the 
answer pat les Jims nihtl hubuetnni, lor ho who le- 

vied tlic fine was considered by ilic Court ns a lessee 
at will. The case of Saffiyn v. Adams repoitcd in 
Crokr Jnvus {J}), occuricd in the King’s BciilIi a y'e.sr 
ailor the cnac reported in Co^r, which was in this court, 
hut It evidently relates to the same propeity, and there 
are tho aamc circumstances, and in C10. Jat. it is held 


{a) s Aft. jo8. {i) 60. 


that 
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tlint .1 fine- li'vii'd bclorc thi* luniiiienceincnt oi a tonii 
bliall not bill till* tiTiiiur, if clniiii be made 'nitliiii 
5 ^enri .ilU-i the term coino>» in i'-*, but d the 
scssion be not il.iimeil 5 year's niter the term 

eoiiu'b HI r^si , it lb a bji , ( Dig. (1/). yJcc. So, here 
Id a line, tlu deiibii. om-i cannot enter until the lontin- 
geiicy b.iiipeiis but uheii it liappciib, then he nnibt en- 
tiv iMtIiin the t \eais alter the estate coiiiineiiccii, it n 
tine tb.it .1 line hiied to one with notice ol a trust doL>. 
not bai the 1 1 ust. 'I'liib dues not apply, hiu, Srifinui 's L.u>e, 
and iii.ini ili.it ii.ive luvn cited, are not in point. The 
onU (|iiesti(in in cnbe wni, whether the reinaiii- 

der-ii an had a ii^ht to eiitei, the line irnh connected 
witli the b.irg.nn .uid tide, .ind,un were one convey .mce- 
So, Maigau’t case (/>)» a giant by copyot couit 

roll to three 4/«o '.s/i’c, .nid the lee w.is conveiul by the 
loid to the Hist takei, and he iicccptid a Inie levied by the 
loid, It H.is rckolvcMl that it did not operate to devcbt 
the second lite ebtatc that is not adveise to the Deleii- 
dant’s piupusilioii. l-ord fVd-rf 011 case, s.iys. 

It Is uitlnii the inisihiet, iiiidtli.it the coiibtriietion ol tlu' 
btaliite ot fines ought to be liberal. The siTuiid siving 
111 the hlatute ol fines is an answer to the obsei v.ition 
made on Vichalt of the I’lanitifi, that a hue does nut 
opeiutc on a tiituie estate, the words ol the statute are, 
by force of any gift in the tad or by any other cause or 
matter had and in.idc before tlic fine lcvic*d. 


181;. 

RoMiLi\,Knt 

as 

JVMEk 


Lens in reply. As to tiic argument that a writ oi 
intrusion will not he, bc'c<iuse that and all oihei ants 
are formed with great precision, the statute ot IVatmut- 
ster the 2d was given tor that very purpose, to introduce 
such modifications as would acconiniudate them to the 
occaaion. Therefore, tliougli the usual writ avers tlia 

(a) Co. Dig.t Fttu, I. 3. (6) 9 Cp. Rtf. 104- 

preceding 
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prpcoliii^ teiiariLy for liA*, it must be varied to this case 
of ii f/iMM tenant fur Jife. There is no position 111 the 
book^ ifiat the writ of intrusion is confined to those 
11111*0 ciiscs, of tenants for life, in donei, and by the 
courtesy, 1 hough it extends to them. There is no nc- 
LCshity that it should be so rcstriuiicd, and therefbre, 
tiiough tliu statute gives no niilliurity to the clerks in 
Cliiuii ery * t<i i»siic new writs ocLording to their own 
notions, the Coiiit here would exorcise a control over 
tliein, and diri'ct what ncu urits should be framed. 
Tile forniedun iit teviitn in substance varies iiiiicli 
moic fiuni tins case tb.in dues the writ of intrusion. 
Here is \w Jotma tlmu. This executory devise which 
now eM'>ts IS .1 iiumIo of conFei ring an estate not then 
known Ileie is a (/uast leiiiint lot life, lor llioiigli not 
oijgiinll}' li'ii.iiU lor Iilc, he is rediicixl to that by the 
not haiiiig issue This certainly is ncilhei piecisely 
the case lui a writ ol iiiti iisioii, 1101 fui a tbi niedoii ; 
bill It IS iii'uiei to the first, tinin to the last. The rc- 
nnxly by ejectment j> not, in conteinplal 1011 of lni\, 
one of the icniedies hiokeil to, ns rcinmiiing, because 
It apphes to evciy possible right of possession. As 
to the uignineiit, that in the writs of light and of 
intrusion the ileniandiuil must count on the seisin ol 
.III aiiceslnr within 60 and yeais, the nitermc- 
di.ilo esUitCs aie the same estates, not adverse, and 
lie i.i.i^ count oil tiiciii. It would be very cxtinonli- 
nury, if the length of coiitliiuancc ol the particular inte- 
rest shonlil impair the remedy of the 'rcmiundcr man. 
If the Delciidant’s constiuclion of the 6th section of 
32 IL 8. IS right, Jiat tlie seism of the ancestor is to lie 
the actual jicrsonal seisin, then, if the first taker lives 
mure than 50 years, the next in remainder is for ever 
barred . but the scislu of the tenant for life is the seisin 
of the ancestor. As to the next point, that this is an 
estate tail, m tlic case cited of Denny v. jigar^ the estate 

tio 


was 
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was plainly not iiitendi'd to go over, uiik'i>» all tlic issue 1815. 

of the son and dauithter tailed> and that decision docs - ' 

11,1 . f ROMILLY.Knt. 

not at all alicct tliio case. Here is no intentiun and no ,,, 

declaration nhich can aflect thcgeiicnl iniliirc of issue • Jssnis. 
the tesLator contemplated the event that both Iiis bro- 
ther and nephew might die and leaVe no issue of the 
siirvuoi. As to the 4lh point, on the effect of the fine. 

Much stress has been laid on the woids ol tin,' statute, 
and the counsel tor the Dcfend.uit admits that no case 
is found in the books where a mere tc'iiant in foe has 
levied a line but a line Ica led by leiinnl in fee has no 
more elfect than the fine ot a mere sti anger. It lias 
been aigiied for the Delciid.mt as if the statute had en- 
larged the operation nl lines, but it merely has ollect to 
change the time of their Wing a bai. This statute was 
nut made, because fines had not an opeialioii large 
enough, but to do away the niisehiefs ot the statute ol 
non-claim. These general words, though they may be 
large enough to enibraee the case, ^et .ire to be re- 
stricted to the limitation ol rune, leasing cicry thing 
else exactly where it was. The cciy luiliiie ol barring 
by a fine, is, that there is an ulter.itiuii the whole estate 
IS displaced, winch makes it iiccessar} to enter, to do 
away tlie new estate. TJie cases in c(]uify oiib aie, tlial 
all who come iindei a tiiistec make thenisulves trustees 
Sciffjfn^s case in C10. Jac. differs not irom that in Cu/rL\ 
and IS cited in niumastH v. Mack^Kot tfi, 'Hie fine did 
not dc\'c‘st the future intcrcsl. The question here is 
not merely, whcthei a wiit ol iiitiusiuii can lie -us- 
tuinccl, but whether the puichasci cun hold the land 
clear of all remedy , for though, if it can be shewn to 
lie a clear legal title, this Court will hold it to be good, 
yet if it be even doubtful whether or no there be any 
I cmedy whatever left open to the heir of the devisee, the 
Plaintiff 13 entitled to recover. 


Gibhs 
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RuMiLL\,Kntt 

V 

J \MUh 


Gibbs C. J. Tins case has been exceedingly well 
argued, and the Court arc much obhged to tlie counsel 
fill both bides. We bhall Loruiidcr il , but on one point 
J shall now say a woid. It is buid that the PlainufF 
will have made out his claim to recover back Ins deposit, 
il a cloud IS cast oii the title. That is not au in a court 
of law; ho must stand by the judgment ut the C'oiirt, as 
they tincl the title to be, whotliei good 01 h'ld , and it it 
be good Id the ]iidgmeut ol a conit ot Liu, he cannot 
1 ecus or back Ills deposit It he Ji.id gone' into a court ot 
equity, it might h.ne hem ulliiiuisi, 1 knou .1 con it 
of ecjiiitj olleii s.L>s, this Is a titli' n liicli, ihoiigli ue 
think It avail. ihle, is not one winch we will compel .111 
iinw'iliing piirciiasi'i (o lake hni ihel disLinc (1011 ib nut 
known in a coini ol l.in 


f 'iti ath . vidtt 


Ginns C. J now' del 1 vert'll the pidgiiicail ol the C'ouit. 
"I'lns IS an action bioiightbv the Plainlill’for iccovonng 
back a sum ot money which has bc'cn piiul by the 
Planititr.is a deposit on the jiui chase of an estate, upon 
n cuiiditiuii, which the PLiintilt says, h.is not bc'c'ii por^ 
lornieci by the Delondant, heeaube the Delcndunt un- 
dertook to in.ikc’ a giKxl title, winch he has f.iiled 111 
doing. 'J'ln'ijiiejtioii w.i> whether 77 my Siii ih llie son 
111 his hrelnne h.id a giHid title to thisest.iLe [Ills Loicl- 
bliqi here slated thecaK ',3 aiidwlu'thei his hen catiin.'ikc* 
a gnoil title to a piircha.er. The objection to the title 
lb, that //chi y iS'u>J /4 the younger look .1 tee only clc- 
icasiblo in the event if iic alter he not hib f.illiei should 
leave issue behind them, and the counsel for the Plain- 
tiff says, neither of them did lent e ibbiio. '1 he Pl.ntitiif 
addresses himselt to unswei the objections he expects, 
is 4 that there was no good tenant to the }.teecipr^ and 
he says there is; sdly, tliut os to the tine, whntc\er 
remedy Clerk and lus heirs had is lust. To the ob]oc- 

cjf tion 
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tioii that the l.ipse uf 203 Lvira has barreil 11113 i^ecimcift 
hyCletk, he aiiMvcrs, llint he innv iK\erthelL't>i ]iii\e a 
aril 111 iiitriJ‘>ii>ii, .‘iiul to tiie ob;. 1 lion that the »nt of 
intnibioii i< oiilx loi the la^-e mIicil' iIk* .iil\ei»e p(issi'*i- 
sioii eoiiiiii('iii.i.>s altei a tLnniiL3 loi hie, it is <iiis»eretl, 
that iiiuL-i the slat I lie cil tVisfmin^ih the 21I .1 siniihii 
uiit ni.ii liehiiiiud, .iiid the FLiJiiliil tiidyscns. that it 
the wilt ol iiiti'ision lies, the statute ol ^2 /f tl- 
50 te.iis, tlie lit 11 s ol Cli‘th aie not harii'd. The FI iiiitilT 
ineet-i .iiinthei oh|eiLioii, n.imcl3, that the line and iioii- 
lI.iiiii bar th«‘ di visee oiei, li> savuig, tme it iS) that 
more than ii\e \eais haieelapsed suite tlie title ui ./cistc/s 
C/nk It el lied , hill he s,i3's, those slatiiii‘s do not applyt 
fill the ofiei.iiioii ul a line a|i|)lKSi 011I3 to eslaleb winch 
arc' displjci.d when the line is levied, and this is an exe- 
cutoi3 dense, wliii'li was nut dis|ilaced 1)3' ihi'lhit'. 'Ihe 
priiiLipul «|iieslioii is, what estate IJennj Smilfi the 
3oiin;'ei took, loi il he w.is tenant 111 tail, all otlier 
qneslioiis ai e util ol the case ioi his line icitainly dis> 
[ilaced the estate lad ol Cluk, and theieloii. the iion> 
eiili3' within live vcais l>ai£. \Ve aie ol ojniiiuii, ihiil 
I [1 imj ,Siiu(/i t\n voungui did take an estate lad, and 
that renders it nniieces!,ar3 to gi\e iiny opinion on the 
•ther pniiitb 111 the case. The will gives ,i fc'e to Henry 
Smith the elder in all which ib not ulleiwiirdb disposed 
of. the subsequent c lause removes that’ estato 111 the 
premises before given to Hnuy Simth the cldei, and 
gives a similar clear estate 111 tee 111 the fireniises 
to Henry Smith the youiigei, divesting the estate of 
the father ; but if Henry Smith and Jleni ij Smith tlie 
younger die without having issue, then the estate is 
given over. Tins plainly cuts down his estate to an 
estate tail ; and doing so, it leaves something behind, 
which Henry Smith may take us part of the residue of 
the real and personal estate of the testator; but the 
same clause cuts down also the preceding estate in fee 

to 
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to Henty Smith the elder, to an estate tail likewise! 
Henry Smith the younger therefore takes an estate tail, 
with rcniBiiidcr in tad to Ins &lhcr, remainder in fee to 
J. Clerk. It IS urged tliat this devise does not create 
nn estate tail, but a defeasible fec-simpIc, with an execu- 
tory devise over ; but wc find ni> authority for support- 
ing that consti uction. Tins therefore being an estate* 
tail, IJewi^ Smith the joiiiigcr displaced it by his fine, 
and the rcniiiinder-inan is clearly barred by the statute 
of 4 //. 7., and coiise(|aenlly we are of opinion, that the 


vciidui can iiiakc a good title. 


Judgment for die Defendant. 


June 9. Carfa', riamtiff ; Sir IIiciiahd BKDiN’criEH> 

and Wife, Dcloiciant. 

Pine of a rcn^ jjTMNS Serjt. moved to amend a fine, A certain 
rent-charge of 20o¥. pn ann. hud heretofore issued 
tilting laniis estate which consistetl of the manor of 

out of which Drayton, with llic appurtenances, and of certain tytlics 
thc^premiMs commonable rights. Uy two inclosurc acts, 

outofshuh 41 Geo. 3., and the award made undci them, these 
the fiiic tythes and coninioii 1 ights were commiitcil foi certain 

to allotments of land, so tluit after tliut award the rent- 
suue. charge ceased to issue out of the tytlics and commonable 

rights, and thcnccfoith issued out of the manor of 
JhaytOH and those specific lands, which were allotted. 
By a deed in 1806, to lead the uses of .1 fine. Sir 
Richatd Boding fuM covenanted to levy a fine of this 
rent-charge, and in the deed desenbed it as issuing 
out of the manor of Ihayton, and out of tlie specific 
lands 111 die pansli of Drayton on which it was cliaigcd, 
but ill die fine itself the ancient description of the rent- 
charge, such 08 It was previous to the iuclosure act, 

woa 
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was rctoinod. Z.ivi& Sorjt. tliorciorc moved to amend 
tliu fine, by tlirioin doscribiiig tlic renl-cliargc ns 
I'aiiiii^ out of tlie iiKiiior ui Hr yton nnd the bcvci'al 
:dliitiiiL'iUs anuulcd, out of which the rciit-cliargc now 
ibbiied. 

* Fiat. 


1815. 

V— ■ 

Cahey, 

Flaimifli 


Lj iTij \^oo!J and Aiiulhcr v. Wiiliams, Clerk. June 9. 

w.i, nil actum for niuiiey had and received* A practice had 

■* .mil M tlic trial lichiie G/Ms J. nt the Middlesex P^eviulc.! tlur- 
. ... Ill inj; the iiinim- 

rittiTiirs MivT hastn teim 1815, it appealed tlint tliu t,Lncy ol sevc- 

I'l.uiitilis Here, and (in h\c yeslissiiceiNsively h id been, ml Mt.irs, that 

the (hull liwarduns ol the parish of Ihndmi^ o( which 

the Dcfetidant w.is, nnd lot tliicc years had been, the stranger m the 

Mini , they oiiglit to iccnver a uioicty of iivii wJiit [i h.id pirish of // 

been pud upon the bin ml oi -ti.i.’f'eis in the tleirUi j' 

and chiiich-yatd <>( Hendon, they pioved by entries in r>l whuh the 

the vestiy biKiks, that ever sukc 1722, a pi.ictiLe had 

, , , III. I moiety and the 

prc\uiieil, tli.it Upon the buriiil ol a strangei in the pa- cliun-liwanlcM 

iisli, n sum ol nioney was paid, vaiy'ing in .ninniint, theoihirtur 

whetiui he was biiried 111 the church, chuicli-tard, or 

, poor. Ihcrces 

t h.uiccl, one moiety thercnl to the vicar, tlic other nioi- svere paid to 

< ty to the churchwardens for the use ol tjic pool ; but ‘li® scxioii, 

the uinuiiiit claimc'il had been increased by resululioiis 

of the vestry at two several periods since 1722 • one of thcrcspcctne 

these resolutions was made 111 1757 upon the occasion A 

..III i . 1 , Jiew near re- 

nt a piece or land being purcnascsl by the paiisluoners, fusul to attede 

anil added to tlic church-3'ard, and it was ordered that to this arrange* 

the clerk should once in a month pay over to the 

chiircliwaidcns the moiety ol the lees so received. Tlic strangers, and 

Defendant since lie had become vicar, liad buried 

several strangers, one of them in the newly purcliciscd wliom’thc fees 

, were paid, 

10 pay over the entire fees to himself Held that the clilirehwardena iniglit lecavar 
one moiety as Lad and received to their ow. 

Vox.. Vr. U part 
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V> 

WlLLl \MS. 


pari ui the church-yard, and the sums claimed on tfieir 
burial had been paid, as the former practice had been, 
by the executors of the deceased, into the hands of the 
sexton, who used to il»tiibutc tliem, one moiety to each 
jiarU ; mid the Flaintitls had not revoked the authority 
ihcy hml turnicrly given to the sexton to receive then 
moiety. The DeieikLiiit, alter receiving the moiety ot, 
one siilIi fee, liiid uppri/ed the sexton, that he meant in 
fiitiiie to tlalin tlie whole oi the fees paid on the burial 
of strangers, hut it was not in evidence that he had 
coiiiiiuiui(..iU’d Uis intention to the Plaiutifls. 'I'lic sex- 
ton laid ]>aid over to the near, who insisted on receiv- 
ing il, ihc whole money which he had since received on 
llii^ aiLounl The Plamtifls at first put their claim 
upon ,111 nnini'iiioridl custom, but that bring (bsaffirmeil 
by tlic V Illation in the ainoimt of the lees claimed a: 

limci, they iitM ic'strd it upon the ground of n 
•pccial agrccmnit bitwicn the vicai and the parishion- 
e< , but evidence being given of the Defendant’s dissent 
to the agrotinent of the former \icars, they were driven 
r.oin tins giound , tlicy then contended, that whether 
t..e vicar and churchwardens hud any right to tlie><r 
bavad lees or not, the one moiety in question of the sc- 
veial foe. had never been paid b^ the executors of tfic 
pe,. sons bulled as for the Defendant’s half, but on the 
contrary it hud been ]).iul to tlic sexton, wlio still coti- 
ti..iiud to be the l^lauitiils’ agent, spccillc.il]y tor the usc 
of the Plaintiffs, and under 11 demand of right them : 
that sum thercfoic the PlaintiiTs were entitled to recover. 
Ciibh$ C. J. was of that opinion, unci the jurv, undei 
Ins dncclion, 'Inind a verdict foi the Pl.iintiff, lui 
22l. 7r. gtf. with liberty to move to enter a iionsiiit, 01. 
in case the Court sliould be of opinion tliat the Plaintiff' 
were cntitlcHl to recover tlic moiety of the fee for burv- 
iiig in the new' giound, but not for tlic ittidue, then to 
reduce the verdict accordingly. 

4 


LiCUi 
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J~augha 7 i and Coplei/ S<M|tc fui*d raiibp. 'I’lipj 
contended, hrat, that tlii>« iiioietv ol Jie niuiii'v had liccii 
ic(.ei\cd the sexton foi the uae ot the chiirt hum dens 
uiio'ie agent he otdl (Oiitiiiuixl to be, and not Im the use 
ol the vicar. If the Deleiulant did not eliuse to lueode 
t> the compact ulueh his piedcccssois h.ad agiced to, 
he ought, before the burials to have given not tie to the 
executors of the deceased, that the tees must be paid to 
himself only. He oiiglit to have 1 evoked the authority 
oi tlie sexton to ret civ e foi liini, and appointed nnothiT 
person agent for himselt alone But furtlioi , the virai 
is not entitled, eilliei by the coinnioii ].avv or canon huv, 
to demand a tee tor burying in the church-yard, although 
such a fee may be due by speciiil custom. Antbt'b.s v 
('«'^kor 7 ie {a), Heic was evidence ol an iiiiinoiiioii.il 
custom for the chiirchu.ird('ns to leieivc suim thing 
I pon the burial ot u str.uigei, and il isunty llie iiii>io.i«( 
ol the sum that is uii iiinuvatiuii^ ami il the iis iiri> 
in ftet, it IS good 111 law. In iSho. 184. it js caul, tlnit 
in the iieighboui IiockI ot iMiidoti the* cliurrhu.ii dens .’ii 
entiUed to the* money lor biiiyiiig 111 the chin ch-y. aril. 
Ii’osmuch as every parishionei has u light ul lominnii 
lau to be bnricxl in the church-yaid of his p.irisli, 
hr has an interest and a right to ))rohibit sli angers troin 
be ng bulled there, and it may be iidcrrcd, that uhcii 
the pari«h.oncrs ]]iiicliascd the land luldcd to the chinch- 
yard, the assent of patron and ordinary was obtained to 
th.s arrangement respecting the divjcioii ol tiic fees, it 
IS clear that the parishioners can prevent strangers from 
b.Miig buried there, and the vicar, who has the tec sim- 
ple of the soil of the church-yard, holds it only in trust 
loi the parishioners; and if they agree routiinlly to rc- 

(«J tVilles, 336. 
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cede froin tlieir respective rights^ the vicar permitting 
the soil to be broken, the parishioners pci muting 
strangers to be bulled there, uid agree to divide the 
money which they may receive on this considcratioH 
irom strangers, it is competent for them so to do. 

I^ens and Best Seijts. in support of the rule. It 
would he a*vcry diflerrnt (|ue6tioi\ if this wcic ail action 
by the churchwarden agiiiiist the bcxlori, who was a 
mere stakeholder, and clearly had no right to the 
money. But hei c it has been paid over to the party 
who cUiinis it, and who, if it is not due to him, would 
he liable to refund it to tlie executors ol the dccensed 
person, if they weic tq sue for it. The Defcuclatit 
never received this as money collected for the u'-c of 
the Plaintilli), he has clii'nied and recciicd it lu liis 
own right, and if the moiety does not belong to the 
Plaiiitiils, even though the \jc.ii may not he entitled 
to It, they cannot recoici. The sexton was not the 
agent of the Defendant : he demanded the money ad- 
versely to the sexton. As soon as the money gets into 
the hands of one who is not an agent, the cluuiiant is 
put to Ills mere right. If .1 person claiming goods as 
his, gets tlicm out of acaiiic’r\ hand, the bailoi caiim t 
iccovcr them fioiii hini unless he has u hi iter right 
than the posscssoi. It neithei has a light, yoliot eU 
conditio jmisidetats. Probably neither of these parties 
has any right to receive these fees, but it either li.as a 
colour. It is the vicar that stands on tlic better title, 
because he is the legal owner of the church-yard ; not 
that the vicar c..n buiy whom he pleases in the paiisli 
church-yard, but the fee of the sod is in hiiii. It may 
be, that a barying-placc may be so much in request, 
that the vicar and churchwardens might burthen it 
with bodies to the exclusion of the parishioneis. 
There&re both together cannot legally do tins to the 

injury 
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tiijiiry of tl'(‘ Olliers. Hut it sufTloes foi the Defendant 
it iR'iilii'r lilt's a ii£rht. The chui chu ardeiis have no 
picleiiee to h.uc it hut that of an ^reement, on which, 
even it it oxi'^tetl, tlioic might be a uoubt ot its legality ; 
but hero tlic tliiirchwardciis and uverM'crs lia\e been 
flisliiictly told by the Defenilant, that whatever ttmiiger 
is buried licie, they shall have no sbarc in the lecb. 


1815. 

V — 

Liitlewood 

Vm 

WlLI lAMS. 


Ginjis C J. 'Flic counsel liir the Defendant has 
now $(.itcd, and properly, on the part of the vicar, that 
lie IS desirous that these bin lals should not take place, 
and thei e he takes very niiignificcnt ground, that he 
does not approve such nrraiigeinents between the vicar 
and church wardens, but 1 thilik lie has niislakeu his 
course, and if those were his sentiments, he ought, 
iii'-tead of la} mg his hands on tlie moiety of the church- 
wardens, to I1.1VC rcfiiscil to receive Jus own. It was 
stated hy the Ueleiidant’s counsel, that the Defendant 
gave notice to the churchwardens that he would not 
have lliohc biiiials go on; but that is inaccurately 
st.ilod, loi the only notice be gave, was, that he sliould 
claim the whole of tlic ic>eb. Ills view of the subject 
now may be diHereiit. At the trial the Plaintiff' 
claim was pul on a strict right in the churchwardens 
to these fees. The supposed right is, ,to a fee on 
burial ' at common law the churchwardens have no such 
right whatsoever: it may exist by custom, but the 
custom must be inimctnorial, and invariable. loi, is 
the most .uiciciit payment of which there is any 
evidence in this case, it was made in 1723, and when 
altcrwards a stranger was buried, the churchwardens 
rlaimcd the larger sum of 16 guineas; they could ill 
have supported that claim by evidence of the pay- 
ment of 105 . it WHS therefore found necessary at the 
trial to take some other ground, and the PiamtifKi put 
k exceedingly well, that there was on agreement, to 

U 3 which 
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mIiicIi tlic present \icar had acceded. The evidence 
did not come up to that. I thought the action iniglit 
be supported on luiotlicr point, iihich, it seems, niy 
Brotlier Cojiin/ suggested, and it conics now to the 
short question, \ihcUicr the moiety nliieh the victir has 
received, is tlic money of the chin cli wardens. The 
counsel for tlie Dciendunl lias been thundering iiiiatlie- 
nios ngainsrthe churchnnrdciis,M ho, even ii ttli the asiiCiit 
of the s'lCiir, sliuli permit the bodies ol str.ingcis to be 
deposited 111 tlieir chuieh-yard. If it could be shemi 
that other pm ishioiieis sustained actual incoiiscnienii. 
It might he diflerent, lint if tlicre be not lli.it circiim- 
, stance, the chiirchwaideiis ha\e the dibcrclioii Jodgitl 
witli ihom, to judge »1 the pi obubiUly ot it; and if out- 
parith toners clinsc to be hut ic'd there, oi their cji.eciilc>rs 
chusc that they "hall be, and to pay loi it, no l.w. moral 
Ol ccclc'siastical, Iniinan or chime, prcienLs them from so 
doing, andil they had ,igii*ed so to do, 1 airi fiiiilier ot 
opinion that an actioii might ho maintained on that 
ugrccinciit. On the evidence it docs not appear that tlit‘ 
near h.is evei iiiterlerod to prcicnt the burial ol strange rs 
here, oil the lontiury, he lias buried all iihu have been 
brought, but hr claims the nholc bimid fee. On what 
pretence? becMUfie, he says, 1 have prevailed on the 
sexton to pay it over to me, and ihe Plainliirs hare no 
right to It. 1 am ot opinion that the moiety received 
by the sexton, which used to be received fui the use 
of the churchwardens, was received specific.i]ly' fur 
them, and tliat the money' in the custody of the sexton 
was the money of the churchwardens, and that when 
the vicur pievnilcxl on him to pay over that money, he 
V as prevailing uii him to pay over the money ot the 
churchwardens, and tlicrcfoic the chiireliwardens have 
a right to recover it buck from Iiiiii, luid conseipieiilly 
lilt verdict for 22?, 7$. pc?, must stand. 

'I he rest of the Court coniiirini'^, the 

liiili wao di .charged. 
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x8i;. 


J uHe I ). 


JN ci-’'C'<'.) J aug/ian acrjt. hsul obtAHird a niU* 
7iiyi that tl.c i'laintiff' might be at liberty to iiisptct 
ilie inihiktiire LOiit.Mmiigtlu'duiniieto Sifi/. ’J\ ff hciiti, 
.ilioM* -itatid ill :i (* |ileailiiig'<. • 

Jit 1.1 e.'.rvs urged that there was no pre- 

'.'iiie njicl no }n 'cedeiii for such an application. The 
i'laiiitih' .\a» at hbuity to iii»pct.t Uie memorial oi the 
I'lnuit', dn'd, whieh vifl(it.ient to inrorm them of the 
l)i‘leiiil ii't\ title, aiui it di/Icrs Irom. the ordinary 


Inspection re- 
fusnl to I'll n- 
tifT in CL'plcv n 
ot a dCL'il to 
whuli he IK IS 
■lu party, as- 
signing to the 
.kvow lilt the 
reversion oF 
thr tlcmised 
prenusesa 


i abc ol ar> ejectment. 


I’ci‘ig':az^ m suppotl of his rule, urged the hardship 
i, Ji'tli the statute II Geo. 2. c, ip. had laid on the 
I'i.iiiit it iu tills respect; lor the PlaintiiT being tenant 
III |v'-session of tlie prciinses, aikI being called on to 
p i_v 11 .t to am .las'giiee of the rciersioti, of wliose title 
lie kiiLW noihing, .\ould, befoi c that statute, Jiavc been 
iLiiiiishcd mill the icquisite iiirorinatioti by the plead- 
iiigx, for the avunant must have jilendcd tlic deed isitli 
.t and the PlamtiiF would have been 
eiiiillcd to oicr. The PLuntilT only wishdd to see what 
I he Defendant’s ttllc »a8, for if he saw a clear title, lie 
uoiild acquiesce cud pay the rent; but there w'as no 
piiMiy ot contiact between the parties, and without the 
desired iiibpect'on, either ho must acquiesce in .a distress 
winch inighi prove to be illegal, or he might dispute a 
title whicli was a good one. 

J* 

/■*i7 Cunam. Tlie .'ll gument on which the Plainti/T 
:-t.i]Kls the Strongest, is tliat before the statute of GfO. 2. 


(u) See flntr, 114. 
IJ 4 


(he 
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the lessor must have set out that deci], and the Ploiutiff 
might have had oyer of it. 'I'hc differenic between this 
ease and the c>u»c of on ejectment is, that in an ejectment 
the situation of the Defendant is not altered by any act 
of parliament ; but here, unless lor the statute ot ^rro. 2., 
the one party must have pleaded the deetl with a jno- 
Jirlf and the othci might have had a vieu of it. That 
cirmiiistanvc would not, howevei, prevent ns from com- 
pelling the Defendant to sheu the deed, if we saw that 
the justice of the ease lequired it. But heie it dues not 
appear that the Pliiinlilf may not have all the intorni- 
ation Irom tlie memorial that the justice ol the case 
tlemaiids, therefore it is unnecessary for the Court to 
interpose. . 

Ride discharged, but without cost*. 


/«»e9. CoTTEKEL, Plaintiff; Franklin and Wife, 

Deforciants. 


JNDENTUIIES of lease and release, to lead the uses 
ofafinc, dated m 1720, convcycit a form and arable 


Where a fine 
comprized 
only lands ly- 
ing in tlie pa- and marsh grounds, commonly called or known by the 

n<^hesor s and name ofthcWcstPartofllie new Marsh in /V.*/ncAs,ljing 
district, ^ parishes of Latitc Staiibridgp ond SuUo», in the 
the island of J^., county of Ussex, or any of tlicm, or in any other town 
descrii’T^'^he to them or any of them next or nigh adjoin- 

lands, uhich mg. 'J'he fine was levied of “ 90 acres of land, and 
140 acres of marsli, in LiUl 4 ; Stanbridge and Sutton.'* 
A deed of lutei date, maile to lead the uses of another 
fine, conveyed by the same description as in the first 

tnet, ihe Court j|jg fljjg pf Jaudg nnJ marsh “ m 

refused to ’ 

amend the fine 

by inserting also the parish of F* 

SemUf 'hat by the grant of lands in a vill, only those lands will pass which lie in 
a vill beanng a diflerent naiuc from the parish. 

JaMc 


were in truth 
within the pS' 
Hah of F. in 
the same ilis- 
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lAttle Stanh} iilyc anti Sutton in the county ol Ussi r.” 1815. 

A (iccil Icailiiitr till* ii^os ol a tliiril line, nuniortctl to * ' 

, ^ , CoirFiiii., 

iuini>\ the line ])1(*iiiin 0!> “ mtu *• in the paiiiliei or PLiiniiir. 

J-AHIl Sfan^o Ji/iii anil iVv/Ajh, in llu iklmiil ol Jo'uhiCii " 

Anil till' (hie IcmimI in piiiMi<uit.e tlirreto coiiiprised 

land ,nul in.nsli “ in/.o'li Sionbiui^t and iS////ci;/, 111 I he 

i<9laiid ot rtjx^liit\^ ” itnui swniti that all tlic iine« and 

deiiN I elated to the '■nine pieiiiiies, inid that U’n 1 - 

7 Hi<-. (7. t.all) mri'«-ituale 111 the paiidi i,l roAlm 

111 the island ol Jox,.liU'-i, 111 iht county ol hs^ex. 'I'liat 

tlouhts had aiisc'ii liethcr they pas^Lil b\ the deseii]]- 

tiuii, thill the depuiieiil had since 1802 been 111 |)os'>cs- 

binn ; thiiL lie belieied iL was the iiiteiitioii ol the scieral 

jiai ties to p.ass prim iscs, and .that the tiivls had ■‘vei 

kiiitv 1720 been eiiju\cd iiiidet ihe deeds, and that the 

omission ol the ]iaiisli ol in the liiiLk w is 

uwiii^ to ivant of iiiioi iiiation as to the boundaiie» ol 

the seieial paiisliis ol lAttU Stanbndgf^ hullony and 

I'usdnLiii. 

Shephud^ Solieitui-Geiicial, now moved to amend 
these Mocial (inoa by the nisei tion ol the woid “ 
aller the woidsi “ uppui leiiunces iii.” 

Pei Cm tarn. That is desnincr us to levy a new line. 

The lands conveyeil by the dccik are dcsciibed us 
lying 111 lirxlucii, 111 the parishes of Little Stanbridge 
and Sutton, some one oi any of them. The fine com- 
prehends only lands in LttUe Slanbudge and Sutton f 
but though that desciiption will cany. ill lands lu Foxtd- 
7i(’f5 which are 111 those two ^laiislies, it will not carry 
lands in the paiish ot I'ouJaess. So that it wc vere to 
grant the amendment, andifyou were ulierwards to se- 
parate the parcels 111 the fine from the parcels 111 the 
deed, the l^laiiititT 111 an action cxiuld recovei u.idcr 
the one, diiTerciit premises from tliosc which he could 


rcc m er 



286 


CASKS IN TRINITY T[:KM 


1815. recover under the other. And uh to tiie uigunicnt that 

' ~ tlicgcncrid uoids lands in any other town or towns 

feaRKI«y ^ 

PlaiiitifT coJiti^ious or ncai adjoiiniifr thereto,” include the jire- 
mises, the purisli ol is not a town, neither ore 

tliesc lands sworn to be within a town. 

The Court refused the apphcutioii. 


Junt i;,. Mu'Knv/ar v.'MAimN and AtioUier. 


In an aitiou ' 
on a rm 
711 Cl* oF lull, 
till bail nil It 
be bcrsLil with 
|iroccs<i four 
(Ins before the 
return of thi* 

WTIt. 

In an action 
against two, 
not ball ibh , 
one Dcf, nilant 
nia^ before dc* 
claratioii wlH 
stile his afliila- 
s Its in a I a^sc 
of A against 
A. will! IS sued 
With C. 


. j^£ATi'l' IN and Fmhe\ won* bail to tiu action for 
Ai^i’ukcaff, at the suit of the I'laiiitilV. The lMiuii> 
tiflT commeiiced an attiori on the letoirm/aiicc, and sued 
out a writ, winch wa*. dul^ ‘•ervcil on Furhe'^i but cmikl 
not be seivcd on Mat tin. 'i'Jiat wiit was letunicd, and 
tiu-reiipun the Rlaiiitiir sued out a lapia’i jm roiitinii- 
ancu agiiiust both, rvliirnablo on the aBtli tla^ ui the 
month, whiili wus sri\cd on Matlin on the 25tli. 
SfirpJictd, SohcitoT-CTeiicriil, had obtuiiied a rule »/s/ lo 
net aside these proceedings against tlic bail, upon the 
ground that Matlin had not been 'lerved with the latter 
piocess lour dajs before the lelnni ol the will, wliieh lu 
actions on a bail rccogiii/,iiicc is iieteisaij, 

Sorjt , in shewing c.nisr, look a preiiiniiiary 
oh|crtioii, that the Delciidant's aflid.mt wus entitled 
Martrn;:ic ag.unst Andteta Matlin sued with Matffiew 
loihc\," It ought, he said, either to h,i\c been entitled 
in the oijginal cause, Macheiisic w. Atkenlu ad^ or 111 
tins cause ol Mackenzie v. Mai tin ai\A Foibe^. Cpoii 
the matter of the rule itself, he objected, liist, that the 
sii]'>posed practice that the bad must be served w*!!]! 
process lour dajs bclorc tlic return of the writ had no 
CMslcncc; secondly, that the tenus oi the rule jirayed 

luo 
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'oo much, InaMniiili as tlic wiits thcniM-Ivcs urrc not 
Ji‘fccti\c, nor till' sci^ui- ol the liisLitnl iijion 
but only the si>i\ice oi the la<-t \\ on Mm tit/. 

Sfiryhi/d Mippoiti'il hi>< rule, to the IiiuUihI 
I oiifc!>!iiiig that It hail (liniii^li iiiad\eileiicc hei'ii ill mii 
■I p III too laigc terms’ he only prajitl tin* rcliit .i~ t« 
Min/itij blit It was iniposMhlo the l)eKiul.«il i.o"M be 
It'L'i.iiciI by it, oi laid under the neees>.it\ I't sl.i « ii._ 
lause, Im t!ic alhd.iMl shened that the ob|iilio:i es- 
< ended onh to one. but 'is to the ^liTldaMl, lie lom- 
leiided, that iiia-niiu li a*- Mui/in could not biloie 
deil ir ition, mIiicIi had not yet been dcliveiiHl, kno v 
vhether the Plainlill would ])iotecd against nneoi both 
ol'rlie bill, he was not incorrect m the firle ol Ins ,i/K- 
d>iMl ri'it had been iiititled in tlie oiigmul cause, tins 
action oil till' ieco<;ni/‘ui( e buiij; iiUiiely a iiesv pro- 
ceeding, the title would Inve iK'eii wiosig; otherwise, 
j 1 It ii 'll been an action on ■) o.iil bond. 

Giiin, (' . 1 . 'J'he ])iehinin'ii \ objection eaiinot pto- 
'vjil. The origiiKil action is MiuLtuz/f \. At! ni/it'dif. 
'I’his iifliihiMt IS entitled in a cesc ot MricLciizir v. JMui- 
t/n, sued with Fo/ties. ^>o iar as the pr<H;i*ediiigs li.i •• 
gone, It is a joint action, but wlieti the I’lniiitiif comes 
to deeJ.ire, doubtless lie niny sever, and declare ng,iinst 
the Gelenilaiits beiinrntely, and tlic Dcfeiidanl caniioL 
yet tell, whether the PJaintilf will do so: theielore 
I think this nflidavit is not iiiipropeily entitled as ni an 
action against Mait/n, who id sued with /bi&c' 'i hi 
objection made, tliat the ruld seeks relief far both the 
bad, would be dc'cisive, il the Plaiiitift* were bound by 
it ; but he is not bound by a rnisdinwing up of the rlile, 
but may abandon the surplus. As to thcsahdity ol thi 
objection to the service on ATir/i/i/t, the ollicer repuils 
that the lud miM be served with process in an uilion 

Oti 
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on tlie iccoqiiiznncii of bail four da3s bcforr llic return 
of tliu writ tlii!> applies to the process with which the 
I^elemLiiit A£vj/ih is served; lor the writ with wliieh he 
Js scrvcKl lb the first notice he iias of the action, li the 
rule were made absolute in the terms prated for, tioth 
the bail would be relieved. The rule therefore pia3'in/' 
relief for both bail, it was of necessity that the l^lniiilili 
should conic to shew cause; otherwise more miglit be 
obtained against him, tliaii there is any pretence for 
asking. There were no piocoedtngs on the first writ, 
whicli had gone the length of fixing Marlin. It tliore- 
furc was necessary for the Plnintifi’ to sue out a capian 
pci continuance lot the sake of fixing Afarlin . it was to 
he served four days before the return ‘ it was served on 
tJir 25th, and was returnable on tlie 28th. 'I1ie service 
unl3’was void. Martin^ llic 2d bail, is not then fixed, 
and FoibeSt the 1st bail, is fixed by the ist wnt. It 
follows, that the rule cannot be made nlisniutc is to 
both, but we will do all that is due; w'c will set aside 
the service of tlie ad w'rit against ATai/in, but we do it 
on the tciuis of tlie Defendant paying costs to the 
Plainlifij because he has necessarily brought liim liitlicr 
to oppose the rule by which the Defendant has pra3cd 
more than he is entitled to. 

Rule absolute, as to setting aside the service 
of tho 2d writ. 

Rule discharged, as to the residue. 
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JIi i rox i\ 

iw nil iiLlioM ol asiitinpi^’l ior inoii.’j p.iiil !>}■ 
till* I’Kiiniiirtn till* D( iiiiil'int’. im , mill it .i|)i)L.ni(i 
nl till lull liL'toic Jtcfj'fj/ J at ih • Lintuln 
ashi/«» itJi5, lli.it tile 1*1 iiiiliir sought to 27SS/ 

wIiilIi Iu‘ Ii uI pa'll iiiuli'r tho inllouiiig i iiLiimst.iiiii's 
«itJi 292/. jiilL'i(.''t The Plaiiilift* mid IX'lLiul.tnl 

hnd bicti paitiKis. :i& inciilimiti mill iiisiirnric 

liiokc'i!!, mill indontiuu ol 26lh 
tlicy diasuhi-'il tluir p.'iilnciiliip :is Iroin the 1st ul 
Janumy then next, anil miAirtlly LoM'iimitoil lint 
neither nl the pmliiers shoulil alu r the il.ile of those 
presents, .mil before till j ei lod {‘xed upon loi llie d's- 
solution oi this copmtiK iship, rilhir 111 his oivii 11 iipe, 
or in the ii.'iiiie or iK’nies ol aii\ othei pi'ison, 01 in the 
hrm ol /'Vy/i ,ii:il Jli/ltcn, inuke ant h.ise ol goods 
III their iiloros.'iiil trade or business, 01 by tiny of spe- 
Fiiljiion with any othir pei on, so ,<s to bind tin olhi r 
il the pill lies to such lonti'aets: hut tint if unt [>iii- 
c bases ol goods weie made ni llie parliii i ship 1: 1 >, il 
should be on the pro ile uoiuimt ol the iiidividu.il 
pai tj making the siiiiie. The Detend.int, rvfler executnig 
this lilt'd, coiitr.acted live several debts ot l.iigc aiiioupi, 
after whiol), on the 271!! of Octobn iSio, by indintiire 
bctuieij the Defeiiilaiit, i , two of his ncihton, 'rothl 
uiid Lamaiche, 2 , .and the other eicdito. s wliuse iiained 
well' snlibciibed, 3., the Difeiidniit coin eyed utl iiia 
estate and elTects to 'I'vdd and I^ntnnJtr, i 1 liu-t In bell, 
and out ol the proceeds to rctmii tin ir ro-ts and p.'ike n 
dividend ot 5V. in the pound mnoiig all the crcditois 
who should execute wilhiu three months, next todivid.'* 
the lebidiie of the proceeds amo'ig the cicdnors to tli- 
amount ol their respective di^bts, ni’d pay -urplu'., ii 


38 ^ 
1 3 1 5' 

i. / 

^isitt 14 . 

V coM'iiint 

I lit til iiii I i.r 

1 I 111 i> I lint 
l' '1 111 1 I'l I s 
li<l <I]K'I llL 
1 I II IsL til llili 

(I'llll 

One |oint 
iiiii'.r III nr, 
mIio 
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aii\, lo tlu' Dcfciidunt. And in coii«idoi ation of tlic- 
prcjn 'r', tiu* other jinrties thereto severally cmeiiiintCti 
Vith liiG Dcfuiidiint, tliat they, their cxcciitorii or ad- 
iiiiiii^tratois partnciii or aiiitigiis, or any of them, >vould 
nul iiie, at refit, implead, oi prosecute linn, liib exceu- 
toii or adininiiitiatoro, or lur>, their, or iiiiy of then 
^'Dods, chattels, Imula. or tciunneiita, lor or upon 
aceoiiiit of any debt or kuiii of money then due oi 
to them or any of tlieni, and in case an} 
oi the ireditora should sue, &c, the Detciidant foi 
'•I'ch debt, that then tl) 0 '<e ])reseiits should be a suffi- 
(leiit iclease and di!>cliai'(<‘ to .ill intents and pin poses, 
:ii Jail and in ctjinl}, to .nid tor the nefeiuiiuit, Ills exc- 
<.n(ois, and .idmiiiisti.itui£, and lie and (hey sliould 
I. .nul ueie tlicicby d, nie.isrd, .uid dis- 

< united a^iniisL them (he siul (icdilors and eiery ol 
I Ik ill, nliu should ‘iie, , .md .is suthiin^lit be ple.id* 
(d 1)> llie 1Jc‘fend.nit. I’loiided tli it any ciedilor who 
liad any sicuuty iui Ins debt, oi anyjiaiL ihcicut, iniglit 
oveento (hose jneseiits nithoul prejmhtc to his secuni}, 
and mill the iJiislus’ eonseiit luigiit lonveu the bJiiie 
seeniily into money, .liid lucivc a diiideiid mtU the 
odier CiodiUiis un so imieh at the debt .is should not 
be paid out oJ the produce ol that setuiil i, mtli an <'\- 
LLptioii ol notes ol hand, ni othci peisoiial scdiuti, ol 
tlie Defendant. Tlie Iniii ol Hullwi and J'liju' was a 
ci^'diioi ol the Deleiidanl hii looo^. on a hanking ae- 
(.ouiit, .and the I’laintifl' eauiilcd tins deed ol (.omposi- 
lion fc that sum, and lecuved a dividend ihLaenn, ol 
111 (Ik pound, so (lint he iv.as party lo the deed. The 
dvetiialitors above mcntioiuHl executed the deid ot 
eoinposii 1011, jiid rm’iiod the like divuiiaid, .ami iilter- 
ii.iuls i.illed on (he Pl.iintiir iiir the residue of their 
dilils, aiul the I’laiiitill paid them, lor Uie l)cfcii<lant, 
..wo points wcie made at the Inal; first, that if tlic 
EkiinUfl' could Jiiaiiitain any acUoii, it ought to be co- 
venant 
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venaut on tlip dt'i'd ut dissohitton, and not assinny^tt . 
bocondl^, that tho «.o\pnnnt not to sup, Luntaiiipd iii the 
Di'fcndHiit’s fU'rtl ol ctunposttiun. o]iPiutt‘d a i please 
in law to both the paitiiei of the fisv debts, which the 
Plaiiitin laid thcielui'e ])aid in his uun wiung, and con- 
sequently tvas not entitled to rccorei them back front 
the Deteiidunt. J. reset khI both the points, 

±>iib|ect whereto the jury loiind a \eidicP for tlie 
Plain tifl‘><. 

fui/v/ui/i Snji. in toini Iji.l obtained a nile 

j/i'i to M>t Jtiile ihe \ertlict, and (l•((l a noiisuit. 

S/iepfttnlt tJoliutoi-Goiieial, ^ Old Cvph’ij Stijf., >n 
this teiiit shewed ciiee again*-! the lule. I'hey iiUcl 
Jhau V. XiTx/iu// (rt), as an authoi ilj that a co'.en.’iit not 
to sue OIK* of two eieditojs doe* not opeiate as a ii*- 
lease to llie otliei oriliun ’Phis i o.en.int was framed 
upon the aiillioiity oi ili.il t.ise. 'I lie e/loft of llie 
coveii.iiit I. iliil <1 shall in ntl.cinis opeiaro . 1 , .in 
iiideiiinily lo the eiiieiiaiitee, but the leinedy In, wJju li 
Ik .III. nils ili.it iiideiniuLy Mines auuiding to ttrcinn- 
*1.1111 is li .1 euM'iinnt nut to sue the IX'tend.mt 
M)i.iialil\. It the eiidUors do sue him scp.aratelj, he 
sh.ill plead the eoveuaiit in bai - it is a covi'n.uil not 
10 sue the Defeiidjiit jointly ; but it tlid creditors do 
Mie him jointly, the vo\enant bhall not be jileniled in 
t)ar, but the Lovenantee sli.dl ieco\er ovei against the 
iieihtoi on his eosciiunt pieclsely the same sum as he 
li.id hist 111 tlie joint uciioii. Anutlici point is, whether 
the Pl.iintilf was hound to ple.al .tu nbatemont: no 
iiile oi law lequnes that ho should, he is not bound 
to [ilead that which is not a just pica. It was the 
Intent of the dml of Louipusitjoii lli.it the Piaiiiliil^ who 
Wus pally to il, should jcstraui hiinsolf Iroiii jileading 
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1815. 

^ . • 
Hutton 
v> 

XritE. 


in abatement . it was the object of the parties that they 
iDi^ht sue the I^l.iintifi^ anil it would defeat their object, 
to make tlji>i openite as a release. As to the sccoiiil 
point, there was no breach nl the Dcreiidant’s covenant. 
It was in the view of both the PlaintiiT and Defend- 
ant that goods should be purchased in the inteiVal 
between the date of the decil of dissolution and the 
1st ot and that the partnership, though iii fact 

di>soIvcd between the partners, should continue to the 
worltl. it was tliertforc no breach to pin chase tlicse 
good'. 

laug^cz'u co'itKif fbsagiocd to llie Mipposed intent 
ol tIie]).iiUei that there should be no plea 111 abate- 
inent. In what slate is the Delendant, who alter 
go iiig ii]i ail Ins eftects to jvy his ueditois, is to be still 
liable to tills action, when he eerl ai illy expoi ted to be 
ili'i'S’d of. ill Ills debts. To find the true consliiietioii 
ol the deed, the Coi'it must Inoh to the silintion of 
the Delenduiit; hewn, pnily to a joint emit) act, and 
it iniist be intended th.it the su,t fioei winch he w>.s 
meant to be leleised, w.is ih' joint suit, fur that ij 
the jiroper leruetly on a joint conti.ict. It was the 
intent of the paitics to gisc the Defendant in Lflect a 
lelcasc; whether it is Lulled a pcipetiial bai', Oi a 
release, niattcis iiotliing. In the cu'-c of I, ait/ v. 
Kinaston (a), the distinction is taken. It two he jointly 
^ <d severally bound, and the obligee covenants with 
one of them not to sue him, he may nci crllieless sue 
the other, licLausc he might willioiit this covenant sue 
th ‘ one of (hem without the olliei ; and thcri-foic there 
lic.ngnotlniigiii the euscnniit to piechidc hiiii fioin that 
hei elit, he has it still li It in linn. TIu'ic is much sense 
in this distiiictam, uiul thcrcfoic Deem v. Neze^all id 

(a) rjs, S.C. lLd,Raj.6S2. 

inap- 


1 
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inapplicable to this case, for here the PlaintifF has not 
the right left of suing the other, he originally had only 
tlic power of suing both jointly If h debtor enters 
into a contract that upon his surrender of all his cficct» 
the creditor shall release him, it is a contract which 
tlie court will enforce, and favour. It might be hanl 
on the PlaintifF if he should pay 155. in the pound on 
a debt in which he had no intcicst, but vijiy does he 
pay? for if sued, he may set up his character of joint 
contractor, and desire the Plomtiff to sue them both, 
for he is only jointly liable; and }.hen the two De- 
fendants may set up tlie covenant as a bai. Tlie 
Flauitiff's remedy over against the Defendant, if any, 
was upon liis covenant, and not by an action for money 
paid but on the covenant. Tonssatvt v. MarhmaiU (a). 
The doctrine of As/iurst and Sullet Js. is, that wliere 
the party takes a bond for sccuiity, the law will not 
raise nii action of assumpsit. ProniiMis in law only e\isi 
where there is no express sUjiuIation between the pai- 
ties. The Plaintiff might perhaps have expressed his 
covenant more tcclmicall}, but nevertheless here he 
may charge the Defendant with purchasing these 
good<> as a breach of this covenant. The Defendant 
has done the vriy thing conteniplaled by this deed; 
he has i^o conducted liiniiielf as to m.ikc the PluintifF 
liable who ought nut to have been luible, Ii 2 has done that 
which he covenanted not t<i do^ and the Plaintift' has a 
light to clungc him on Ins piivatc account with that 
winch lie hai done. This ciuinot be money paid to 
the me of the PlaintifF. 'I'lic action fur money paid 
will not lie in any case where he to whose use the money 
IS paid is not bound to pay it. If any action of assumpsit 
would, he here, there ought, at all events, to have been .a 
declaration on an c>spccud assumpsiiy whicli por^-ibly 

(a) 3 7'criu Rip. ibu. 
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might have been maintAined, but the Plaintiff' cannot 
succeed in thu action. 

Cur adv. vull. 

Gibbs C J. now delivered the judgment of the 
Court. 

This lb tni action for money paid: two objections 
arc made «o the PlaintifF’s recovery ; first, that if any 
thing be <luc to the Plaintiff, it is not due to him on 
a parol coiitiact, but in consequence of the breach of n 
covenant contained in the deed of dissolution of partner- 
ship Next, that if an action for money |>aid be the 
roil It t form, the mnncj' was paid unnecessarily by the 
l^liiiiitiff, mid in Ins own wrong, and therefore cannot be 
iriovcierl of the Defendant. [Here his lordship fully 

I Cl nintalatrd the case.^ Wc think that the first ob- 
jection cannot avail, for the covenant amounts only to 
an aiiangeniciit, that he who after the dissolution con- 

II arts debts for goods, shall pay the money. Ej/re 

iliricfoFc bring bound to pay the money, thu money is 
p.iid by the Plointiffj (who was in the firm when the 
debt'! weic contracted, and, thereforr, was jointly liable) 
iui tlic use of Hyrr^ and we think that notwithstanding 
this obji'ction, J^e must repay him. Another objection 
taken by is, that Hutton had m the deed of i8io 

M legal answer to those demands, and he having a 
Ugul discharge, ought not to have paid the money, and 
tlieirforc has paid it in his own wrong. HtUlon. re- 
plies, that was a covenant not to sue Ejpey but it was 
ilot a covenant not to sue for joint debts, nor docs it 
operate as a release of joint debts- that if Eipe hH 
been sued tor a ]oint debt^ his remedy would have been 
to sue on tins covenant against the creditor who sued 
hint. The principle on which the covenant not to site 
is held to operate as a release, is to avoid circuity of 
action ; but it goes no further. says it goes much 

14 further: 
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further, it la a release as betsveen me and dioae to iStj;. 

whom 1 and Hutton were jointly indebted, and beiniE ' • / 

1 . . Hottow 

3 release to me, it is a rek ^ to HtiHvn, who was 

jointly with me obliged for payii.ent of that deb4 and Eirf. 
he lelics on certuinauthorities, which , however, ahew 
that the rule is not universal, that a covenant not to 
sue IS a release ui those, johitly witli whom the co- 
venantee may be sued. Dean v. KevofiaU is cited. 

There an issue was joined on the release of another party, 
with uhoin (he Defendant was jointly and aevcrally 
bound ; and it was contended tliat a covenant not to 
sue, and the coienjiit that those presents should be a 
sufficient release of the other obligor, would opernte as 
a rt'leose to the Defendant who was bound with him ; 
but the Court were of opinion that the rule how tar 
a covenant not to sue should operate as a release, was 
limited to the parties tlieinsehes. Certainly that case 
in all its parts is nut like the present there the party 
was jointly and sercrallj' unswciable to the Plaintlflf^ 
w’ho jiiight sue the one obligor sfithuut the other: and 
in the case of Ijoo/ v . /unoiton in 1 2 lUod. mi which 
that case of Dean v. Newhall is much founded, it was 
stated us the leason of the judgment, that the bond 
being joint and sevciul, tlie obligee might sue one 
w ithout the othei . I'he fact is not so here, therefore 
t he same doctrine is not applicable, and we must con- 
sider It on principle, whether that law applies to the 
present case. In the c.ise of n creditor suing a single 
debtoi whom he has ciivcnaiited not to sue, it not only 
piomutes the duclriiie, which prevails so stiongly in 
the law, ol pi eventing dicuity of action, but it falls in 
with the intent of the parties, to huld that the covenant 
sluill opciatc as a release; but it is impossible tliat it 
should here be iii the contempLitiou of the parties, that 
ill covenanting not to Stic 7^1 1’, the insufficient debtor, 
lie nicuiit to iclcasc HiUton, who was sufficient. Tt 

X 2 
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was as easy to insert in tlic deed a release, os a co- 
venant nut to sue, and it would have been shot ter; 
it must be inferred that the putties did not iiiscMt a 
release, because it would release Mutton also ; but it is 
tins day contended that u covenant nut to sue has the 
same cfiect. Where the woi ds, by being extended bej oiid 
their obvious intent, would, ns it seems, go beyond the 
intent of die paity, the Court ought not to put that 
construction on them. It n .is urged at the bar, that the 
creditors might sue Hutton alone, and non constat that 
he ivould plead in abatement ; but putting that out of 
the rase, we think the rule that a covenant not to sue 
operates ns a release, applies only to cases wlierc the 
covenantor and covenaiuee arc single. Another ground 
on which we found our judgmtmt, is this. ].ord 
Kenton C. .T., 111 Itcan v. says, “ Even it tlie 

Defendant hod siicceedcil here, a couit of equity would 
have given the Pljintifl* full relief, t am glad to find 
hy the two cases cited that we arc fully warranted in 
deciding in favour of die Plaintiff* on legal grounds.” 
Here, if the Pl.iintiff* had paid this money eillicr under 
I he feai of process of .1 couii of equity, or of a court 
of law, unquestionably he loiild have recovered it Irom 
the Defendniit ; and if a court ol ccjuity woulil have 
lestiiiiniH] llie PLuiitifr from settingup this cc.' enant 
.as a relu'ise, tlie equitable c.’ill on him justified him in 
paying tlie rnonci, and gave him tins remedy over 
sgaiii'l the Delriidain 


Hide divcli.irircd. 

O 
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Loiil Si r.si.v r Powi ll. 


J/i/w 14 * 


'^ 2^^1118 was all action ot debt upon l1u‘ statiiti' of 
2 & 3 AW. 6. c. 13. r<ii not setting out tithes, and 
upon the trial oi' tlie cause at the SiLsset Sjtniig ussizes 
1815, before Hood 13 , the deleiire nas, that Uiu land on 
whiclx the cropa had giown, uliertHil the tythe was 
claiintM], -acre barren lands uitliui the csceptioii 111 the 
5th bcction of the btatiite. It apjx'urcd in evidence, 
that the land in qiieslioii Inul been (.uiiLel of Staiistead 
lorcbt, that it had been covered uiih tinibei and under- 
wood. the proprietoi had some ^ ears since stiippcd it of 
the timber, and had now pi'iniilted the occupier of the 
land to grub up the iiltdciuonj, and had gi\en hioi the 
wood for hib })uiiis, wliiih was not sufticieiit 111 \alue to 
lupay the cvpence ot gi libbing. The land had a lew 
}cais befoic been valiietl at lent pei aiie, and was 
then let at 125. 6 d. pei acie. Aftei grubbing the wood, 
bonic pait of the land had been thalkeil witli chalk 
laibcd from the bubstratuni ol the same Lniii, but the 
piiucipal part of the tiops wercobtaiiKHlwiihout chalk- 
ing or any other man me, and without extiaoidinary la- 
boui or cxpcnce. The crops m some parts ot the laud 
wcie good, and they weie on the whole' sufficient to 
rc{iuy all the costs and lca\c a profit to the tanner. 
Wood B. Icll the case (o the jury, accoiding to that 
which IS laid down by the Court ot King’s Bench m 
Warsiick\. Collins (o), to be the pi oper inquiry, wlictlier 
the land was ot such a nature ns to require extraordi- 
nary expellee cither 111 manure or labour to bring it 
into a proper state of cultivation. The cxpcncc of 
grubbing was not to be taken into tlicir considcratiou* 


Til an action 
for not scttaig 
our tithes, the 
onui of proving 
tliat the land 
u barren, lies 
on die De- 
fendant. 

The proper 
te^t of barren- 
ness within 
this itatute, is, 
wliethcr the 
[and requires 
extraordinary 
cxpence euher 
in manure or 
labour to bring 
It into a proper 
stitc of culti- 
v.-ition. 

The statute 
a & 3 Edv). 6. 
c. 13. u a re- 
medial act, and 
in an action 
thereon the 
Court will 
grant a new 
trial for a mis- 
take of the 
jury. 


a MauU & &/w. j6a- 
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1815. 

Lord SEI.&EA 

V. 

Fuwj-ll 


The July found a verdict for the Defendant subject to 
a point rcsjiccting docuineiitary evidence, on which the 
C'uurt, thinking tlicy hod nut sufliciuiit inJurmation of 
the facts, sent the cause to a new li ml w ilhout deciding 
the question. 


Shepha </, Sulicitor-Gciieral, in Haslet term obtained 
a rule nisi <0 set a•^uIe 1 lie verdict und have a new ti lal, 
as w'cll on the point icserved, as on the giound that 
this was not bn''ren land within the stntiite. 


Best Seijt in the biinic teim, 111 shewing cause, loiik 
aprelimniarj objection, that this was a penal action, 
and that where the judge hud given no wrong directions 
to a jury 111 a penal action, the Court could not giaiil a 
new trial upon the giound that the verdict was against 
evidence. He cited for this pioposiUon Brook q. t. v, 
Mtddleton (a), and Bonnet eau v. Ben.net (^), where it is 
said to have then been the established rule for the last 
50 years. The Court* adjourned the case to give the 
Solicitor-General time to examine the authorities touch* 
ing this objection. On the first day of this term, tlic 
Court relieved the Solicitor from arguing this point, us 
beiqg already decided m the case of HoUofway v> 
Hmvlt (c), in which this statute was considered ms a re- 
medial, rather than a penal act, and a motion for .1 new 
tiial WHS, notwithstanding the same objection, therefore 
in that mstance entertained. 

Best now shewed cause against the rule, impugning 
the judge’s directic 1 to the jury to dismiss from their 
consideration the expence of grabbing the underwood, 
which he contended the jury were entitled to take into 

(a) 10 Bailt fl68. (0 TyfAtemi 13 Gm 3. 10 MSS. 

{b) 3lfilj>6o, p.339. sSirfcif. JV'./*. 

ad edit. laaa. 

their 
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their arcuunt. Likewise he urged, that the rule laid 1815. 

down in fVanoick v. CoUim, and adopted in tlie present * ~ 

, , LotcISelsea 

ease, was iuulIi too narrow, "lie statute contemplated 

two descriptions of land, the one, that which had Powejx 
produced corn within 40 years before, all other land 
was intended to ihll within the exception. The first 
description did not comprehend the land in question, 
for nothing in this case shewed that this lanfl had pro- 
duced corn within that period, or had not been a forest 
hom the beginning of time. It would not be foi the 
interest of the church, that tlic iiionicnt a person under- 
takes at great cxpence tlic cnhiTauon of land, he should 
be immediately subjected to tithes. It was the interest 
of the churchi as inncli as of the people, to encourage 
.igriculturc. 

T 7 ie Soltcttor-General in support of his rule, urged, 

(and the Court agreed,) that the omss of shewing that 
the land was barren, lay on the defendmit. The dis- 
cussion then passed over to the ether point resei ved. 

Cirr. atlv. vuU, 

Gibbs C. J. now deliveied the judgment of the Court. 

This was .1 (|iu'stiuii whether the land W'as baircn 
ivithin the iiieaniiig of the statute. The proper in- 
(juiry ill these c.isics, is wlicthci the land was of such 
a nature as lecjuircd exiiaorduioiy expcncc. My 
Brothel TVood left it to tlic )iry whether it were 
of that description, and the juij fimnd it wra*. One 
ground on which a new tiial was moved for, is, 
that the evidence shewed that the land w'as not of that 
description : we have looked earcfiilly through the evi- 
dence^ sncli as it is leportcd to us, and we fi id that 
there is no ground to say it was barren laud. His 
Lordship then passed to the other point, and Loncluded 
by making the rule absolute for a new trial ; the costs 
to abide the event. 

X 4 
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June I4i 


ISrom'k t). Crump. 


^'here the 
Courti on de- 
mu rrcri gives 
leave to amend 
by stating par- 
ticularly that 
viJiich before 
u as stated tuo 
geneiallyi the 
namtiff may 
add new 
countsi though 
more than two 
terans have 
elapsed from 
thecommencc- 
ment of the 
suiti if they 
contain no 
new cause of 
actioof but 
only vanous 
specifications 
of the matter 
which the 
Court required 
to be more 
particularly 
Stated. 


^OPLEY Serjt. had on a former day, upon thib ca&u 
coming on for argument on a dcmuirer to the de- 
claration, obtained leave to amend ; and the buppobcd 
ground of demurrer bung, that an allegation of the 
pa&t and then continuing tenancy of the Defendant in a 
farm, did not shew a sufUcieiH consideration for a pro- 
mise to treat the land m a specific manner, he had not 
only amended the original counts, but had added three 
new counts, wherein he alleged the same promises, but 
varied the statement of the consideration. This amend- 
ment took place more than two terms after the coin<- 
mcnccment of the action, and Best Serjt had ubtainctl 
a rule mst to strike out the three additional counts, 
upon the grounds, i. that the PlaintilFwas not, by the 
practice of the Court, .illowed to add new counts after 
the second term from the commencement of the ocUoii; 
and adly, that the permission granted by the Court was 
only to aniend the original counts not to odd new 
ones. 

Copley Serjt. shewed cause, upon the ground that 
tlie reason of the rule was this, that no new cause of 
action shall be introduced into the declaration after two 
terms, because if the FluintifF docs not declare in this 
Court within two terms after the return of tlic writ, 
the PlaiiitifF is at Iioerty to sign Judgment of non pros • 
but that the reason did not extend to the case where 
the PlaintiiF added no new cause of action, but merely 
diversified his statement of the grievance already de- 
clared on. Secondly, the Court bad a discretion os to 
time , and as this cause had long stood over for orgu- 

mcnt| 
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mciit, they would bcc ruasou to exercise it on the pie'scnl 
ojcasiun. 

Best endeavoured to support Ins rule, contend uig 
that the Plaintiff had exceeded the limits bf the pci- 
misbion granted hiiii by the Court. 

Gjobr C. J. The tacts nre these: the Ueclarntioit 
stated that the Dcleiidaiit was tenant to the Plaintiff, and 
in consideration thcrcoi undertook to do certain things 
to a farm. This coiiiit was objectcil, and was detended 
on the authoritt of a reportetl Pavshy v. Walkei {q ) , 

and the Court thought that ease did not go the length ol 
this, and that it ought to be shew ii more particularly on 
the declaration, what the Plaintiff' had dune, by which he 
purchased this pionnso from the Defeiidunt. The 
counsel for the PluintifT says it was necessary to stiiU 
the consideration of this pioiiiisc in several difieicnl 
ways ; it is, indeed, evident tliut that which was betbic 
unnecessary, may be necessary to be stated in different 
ways, w'hen we hold it requisite to set out the considei- 
ation. These are the facts of the case, and no doubt, 
it the Plaintiff's counsel hud pniycd us for liberty to ' 
insert those counts, we should have given it. I under- 
stand from him that tlic promise imputed to the De- 
fendant 15 in all the added counts the same as in the 
original ; and that there is only a difference in the con- 
sideration stated. We think that if the undertaking 
charged on the Defendant is vaned iii the additional 
counts, the counts ought to be struck out ; but if only 
the c ons id er ation is varied, the Defendant is not entitled 
to strike them out, and the rule ought to be 

Discharged. 


3o> 

1815. 

I— 

Brown 

V. 

CltUMl-. 


(a) s TermJtf/-37j. 
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June 14 * 


Where o 
parts of an 
iiiilcnture of 
charter- 
party were 
Buppowd to 
have been in- 
tcFcliangeably 
cxccutcdf and 
the pan of 
which the 
master of the 
chartered ves- 
sel had the 
custody^ was 
lost at sea with 
the shipf the 
Court would 
not compel the 
charterer, be- 
ing sued there- 
on, to grant 
inspcLtion and 
a copy of ihu 
other part, for 
the purpose ot 
the namtiff’s 
declanng with 
certainty* 


Street, Administiairix of John Street, v. 

Bro^n. 

wan an action of covenant on a chartcr-pnily 
made between the Plainlifi‘’a iiiteatatc, who was 
master and part-owner ol the vessel, and the Defendant, 
brought to recover dainagcb for not loading the charter- 
ed vesbcl. The intestate was lost at sea with liis vessel, 
and it was sworn that the deponent was informed and 
believed I liut two pa Its of this eharlei -party had been 
executed, niid lliat one fiait had been delivered to and. 
was 111 the ( iisLod^ of the intcslate, and was on board 
llie ship and lost with Imn. 'riml Uie Plamlifls had 
applied to the Dc Icndanl’s altoincy fin ini^iection of 
that part of the cliuitei -parly which had been left, and 
was admitted then to be, 111 the DcfcndantSi hands, and 
had been refuscxl; ancl that the PlaiiitifT could nut 
safely declare, without that assist urice. Upon these 

tacts, Lctis Scrjl. obtained a rule msi that the PlaintiiT 
might be permitted to inspect, and at his own charges 
to take a copy of the charter-party in the hands of the 
Defendant, else that the Defendant’s attorney might 
at the Plaintiff’s cost deliver him a copy. He cited 
King V. King, (o) 

Shepherdf Solicitor-General, now slicwed cause against 
this application, as being uuauthorircd by any prece- 
dent. He admitted that where one part only of an 
instruraciit has been executed and left in the hands of 
one party, who was in that respect a trustee for the 
otlier, the Court has granted inspection, as in Blake^ 


(a) Jintc, iv> 666* 


V. /’or- 
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V. Porter (a), whore tliorc was no counter part of tlic 
lease; and in Kmg v. there was only one part of 

llic indenture; and Manyicld C. J. held that the custody 
implied a trust to produce, and gave it tlie ellect of a 
rovcnaiit to pioducc, in which Gibbs 3 . concuiied. So, 
in Bateman v. PhiUtps (£), where the Court compelled 
the production of an unstamped instrument, to be 
stamped, there was but one part signed, , and it was 
w rongfully in Che hands of the Defendant. But where 
tno parts are executed interchangeably, and one party 
has lost his part, especially since it is not swoin Llial 
each part is executed by both parties, no such trust 
^nises; and though it may b? a question whethei a 
4 ourt of equity may not aid .the Fluintii^ it is very 
<]ucstionable whether this Couit has a sunimaiy juris- 
diction to give oyer; but if they have it, they iiaie 
never yet exercised it, nor will exerciao it on this otiii- 
'>ion. Upon A bill in equity lor a discovery, the De* 
fondant has the opportunity of stating iii Ins ansu ci on 
oath such facts ns are matcrinl *111 his own f.uuur, .in 
advantage of which the piaitiee now sought to be iii- 
I rod need, wuii'd deprive liim. 


1815. 

SrREET 

V. 

Bbown. 


/.oi/f 111 support of his rule. The principle of grant- 
ing iiisiiection 111 the case where there is only one part, 
strengthens thcPlnintifI '’6 argument foi thc production in 
tliis case. 'J'he same argument of jurisdiction was urged 
111 h.iHg V. Kiugt but It was held of no avail. It was 
urged in Bateman v. PhtWpSt ot putting the party to 
his bill ill eijuity, th.it the Dcfeuilant might have the 
oppoituiiity to tell his own tale ; that likewise was over- 
ruled ; but tiie principal difficulty, which the Couit has 
always telt, liii.< been to help the party where there has 
been only one part, or iJic PlaintHF’a part has Aot been 

7 ) {b) 

1-tamprd, 
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stiunpcdy tiiulcr uicumslaiicca, where, from the iiRlurC 
of' Hungs, there ought to be two instruments, und where 
the party by having only one, hnd defraucleil die reve- 
nue, but those difficulties do not occur here; anil 
whether it may turn out that this part is cxecuteil by 
both or one of the parties, cannot be seen until the deed 
Is produced. And the inissuig part is not lost by any 
negligence ^of the Plaintiffs, but it was in tlib situ- 
ation wild c it ought most properly to be, on board the 
ship, and has perished with the ship. This, therefore, 
is a less strong application than those which arc cited , 
for in HlaA^ v. Porter there was no trust for the other, 
no covenant to pioducc: dicrc is no omission here, no 
attempt to make the transaction pass witli fewer stamps 
than the law requires. The jurisdiction is the same in 
both eases, and m other respects this Plaintiff is in a 
better condition. I'his cose therefore comes within the 
principle otBlaketf v. Porter it may, in the event which 
has occurred, be considered that the parlies are come 
to the same state, as if there had been but one part 
originally executed. 

Gibbs C. J. The counsel for the application has 
argued strongly against the jurisdiction of the Court in 
those cases in which the Courts have granted *hc in- 
spection ; but' we must look to the reason of those eases, 
and not be burned by them. In Blakey v. Porter the 
party covenanted to do certain things, and the deed 
was to remain in the possession of the ixivenantor. 
Mansfield C. J. put the ease on the ground that the 
deed was left in th** custody of one for the use of both. 
Afterwards, in Michaelmas term (a) 53 6.3., there was an 
application fer the production of on indenture of lease, 
executed by both parties, and left in the possession of 
the Dcfbidont. Man^ld C. J. was very averse to 

(a) King y Kingf ante, iy. 666> 

granting 
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granting the application, and he only proceeds on the 
precedent established by Blakey v. Porter. In both 
these cases the ground on ivi.ich tlie Court make the 
lulc, IS, tliat the parl^ holding die deed was a trustee 
for tlie other. 1 do not put it on the ground, whether 
tliat circumstance gives tlic Court a jurisdiction, but it 
is not this case* hcie the one party executes a deed, b\ 
which he binds liiintielf, and the other cxechtes n deed, 
by whicli he binds iiimself, and the one, having ]o>-t 
his part, calls on the other to produce his: it is like 
the case where a man, having given a bond, and kept 
a copy of it, the other, losing die bond, njiphe' lui a 
‘'lopy of die copy, w'e should not grant that. I there - 
fore should be unwilling to establish a new pieccJen'. 
though, if there were a case so decided, I ea'^iio* 
that 1 should be unwilling to follow it. 

Rule di-cliarged 
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w. 

Bkown. 
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* I 'HIS uas an action brought ngaiiisl the Defendants, The payee oi 

as the drawers of a bill of exchange drawn onRir^etts * 

and Co., at one month after date, payable to Stmlatr, Kntc^it’tur 

and by bun indorsed to die Pliuntifl^ for the non- acceptancp, 

acceptance of the bill by Ricketts. Tlie Defendant was 

pleaded, that licfbre the indorsement to die Plaintifl^ payee did not 

.uid presentment by her for accojitaDce, die bill was Bi'*« notice to 

presented by Sinclair for accqitancc and refused, and 

that the Defendants had no notice given dicin of such over the bill 

refusal to accept. After verdict for the Defendant on Mticc 

I . 1* 1 , « . ™ refusal 

the issue join a traverse of tins plea, Vaughan t.-, ar-erpt 

TIil indorsee 

‘•ncc, field, that the indorsee might still mover on ihi 
hstanding the laches of the payee By three ajjaiiijC 


being again re' 
bill against th* 
Cbambre J. 


iSerJt. 
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iSprjt ioi the Plaintifi; uho at the trial before Giif/s C. J. 
al the Bitting at Gialdhall after Ililaiy term 1815* 
pi lived the fact^ of his declaration ns above stated, 
III I'laster term obtained a rule msi to enter up judgment 
tor the Plaintiff non obstante veredicto, upon the ground 
that the special plea averring no notice to the Plaintiff 
of the first di'ihonour ot the bill, was inoufiiciciit in 
law. 

S/iep7ietd, Sol icitoi -General, and Z.r»r Serjt , m the 
same term shewed taitse against the iiile, maintaining 
the sufficiency of the plea, for that Sinclair, the tbrmer 
holder, by his laches 111 not giving iiiitiecto the diawu#^ 
ol the non-acceptance, Had absolutely discharged the 
drawer; and not with reioience t'l himself only; uiid 
that he could not by a siibBeqiient iiidorsctneiil confer 
on the Plaintiff' a light which he had himself censed to 
possess. 7 ’licy cited Jioscaw v. ffmdij{a), Btrsaid \, 
Hu}^{b), and Goodall v J)oll^.{c) 

4 

Vcodjfhaii and Pell Serjts. 111 suppoi I ot the rule, urged 
that a subsequent holder for a valuable consideration 
without notice, could not be picjudiced by the laches 
of the former holder. No pei son could be safe in re- 
ceiving an upaccepted bill, it the secret iicg'cct of a 
lormei holder might thus destroy its \tiliie. The doc- 
trine would give occasion to iiifiiute frauds. 

Cur. adv. vull. 

The judges 011 this day delivcicd llicir opinions 
’tei talim. 

Dallas J. slated the case, and pi ol coded as follows. 
Two points seem to be clear, first, that a bill pay'nblc 

» 

(ti) siEast,A^ 4 . S.C.%Campb. {b) Btirr a6;o. 

(r) I leruiRtp 71a. 
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at a future day, oi so luaiiy days allei' date, need not 
bu presented foi acceptance, but niay be dcinniuk'd, 
nitliout such piesentniciit, nli .1 due. Secondly, Tiiut 
]ioivc\Li, presentinent be niade^ and theie be u re- 
fusal to accejit, notice of such refusal ought to be gi\cii 
by the pait^ to nlioiu it a as made, and (hat lui want 
of such iiolice, us between the diawei and such holder 
of the bill, liie drawer will be discharged, 11', iheieture, 
this bill had contnined in the hands oi Stiulatr the 
pa\eo, to whom the rc‘h>sul to accept was made, and by 
whom no notice of such refusal was given, the firaw'er, 
11" to hull, would have been discitarged ; but the action 
IS not brought by Sutclav , but by the Plaintiff to whom 
he had indorsed the bill, and wiiiiout notice by him to 
lirr tiiat the bill had been refused acceptance. The 
fpicstion then will be, whether she can stand in a situa- 
tion different from that in which he would have stood 
if he had brought tlie action. On (he port oi the 
Deiendaiits it is argucrl, that Uicre is no distinction ; 
and this is contended, first, upon the reason of tliu 
I ulc by which the drawci would be discitarged against 
.1 party knowing oi tlic rcliisal to accept and omitting 
(o give notice ; secondly, on the authority of a decided 
case, which is said not to be distiiiguisliubic fioin the 
picsent. And first, as to Uio reason of .the rule, the 
drawer is presumed to have effects in the hands of the 
drawee, and the bill is uii order to appropriate so mucli 
to the payee or Ins older. li^ therelbie, on present- 
iiicnt the drawer refuse to accept, from the veiy nature 
of the transaction, tlie drawer sliould Irtve notice, that 
he may withdraw Ins cHhets, or proceed against his 
debtor, as the case may seem to him to require. But 
if he have no eflects, tlie reason of the rule foils, and 
With It the rule; and 111 such event, notice is not 
necessary. Now it has been contcndc'd, that this rule 
cannot vary by tlie shifting of hands, foi that the diawei 
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is equally injured by the want of noticci m whatever hands 
the bill may be ; and further, that when the drawer is 
once discharged, his responsibility cannot be revived 
by tlie acts oi others indqicndcnt of him. With re^ 
spect to die first part of the statement, it may be ad- 
mitted to be true ; but with regard to the latter, it is 
begging the question; for the question is, if this re- 
sponsihility have ever ceased as to a party m the situn- 
tiuii of the Plaintifil Or rather, whether the Defend- 
ants have not agreed so to be responsible m the ci ents 
svliich have happened in the present case. Ibe inquiry, 
therefore, must be, whether an indorsee for a valuable 
consideration, and without notice of any illegality not 
Uiaking die bill void in its ori^n, or of any laches in 
the course of its circulation, is to be considered os 
receiving a bill subject to all that miglit a/lbct it in the 
hntids of the payee, or of a previous indorser, or, in 
other words, may not the drawer be discharged as to 
tlicpajc'c becoming indorsei, and yet continue liable 
to his indorsed* Tlic nature of the continct appears to 
me to be this . Tlic drawci of a bill pnj'.iblc .at a 
future day enables the payee, by in.aking the bill pay- 
able to him or to liis order, to hold out to all the 
w'oikl, that he will pay the bill, in dcluult ot the ac- 
ceptor, to the party entitled to present it for ul leptiuico 
or payment. He docs not stipulate for hiinsclt that j1 
shall be presented for acceptance, nor does the law 
cast such ail obligation on the payee. The drawer, 
therefore, must be considered aa contented to rest in 
Ignorance whether it has been accepted or not, till the 
bill becomes due. And whether presented or not, 
depends upon the casualty of how the holder of the 
bill may chusc to proceed. Any party who takes it, 
paying a valuable consideration, takes it, then, knowing 
that presentment for acceptance is not necessary, and 

nodiuig 
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notlijiig appearing upon llir Ihce of the bill to slicw it 
to lia\i; been presented and acceptance refubcd. Indeed 
lie lias reason to conclude the contrary m c\eiy case in 
vhicli there no noting foi tiun-acccptnuce, TshicU 
noting would be notice on tlic face of the bill, nncl 
under such a circumstaiire he would act at his peril. 
Tailing It, therefore, belor^injecoine^i^ and ignoiniit 
of a refusal to acceptTn^^^ipiiichase^br.a valuable 
coiisidcratJoii, without notice, against a 2tarty wlio ha. 
enableil the indoi'sor to put oil' an instrument, good 
ujinn (he lace of it, and Ly uliich, as far as appears, he 
has contractcil to be bound. And considered in this 
light, I am of opinion, that from the very nature of 
the contract, he is entitled to. notice from the party 
having know lege of the refusal to accept, and is dis- 
charged for want of ''uch notice ; but that he must he 
taken to have stipulated that this rule shall be confinetl 
to such party, and not be extended to an Innocent and 
Ignorant indorsee. On the reason and convenience of 
the thing, this doctrine ajipcars. to me to be equally 
supportcrl. It can do no harm to the circulation of 
bdls of exchange, that the holder Uioubl be required, 
sihen accc2itaiicc 11 refu'ud, to give iiiiincdiatc notice to 
(lie drawer, and that the consequence of a neglect to 
do it should devobc upon himself; but it would greatly 
clog the negctiabdity of such securities, il$ upon some 
latent defect, and without any dcftult ui himself every 
man shall be tauglit, and so be made to £.*cl, that in 
the moment of paying the full value of a bill, he nay 
be purchasing that which may turn out to be a mere 
iiiiility. This lias hitherto been confined to two or 
three special cases, and ought not, I tliink, to be 
further extended : and 1 will only add, that in what I 
am now saying, 1 mean such bdls as the genuine pur- 
poses of commerce require. It may be said, this may 
'le giiai Jed against by asccrtaiiuiig, before taking the 
Voi . VI. Y bill. 
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bill, wlictliLT it has been refused :iCLrpt.iiirc oi iio(, 
nnd tins is certainly iiossible, but fui iojmiiiis that must 
be obvious, wouiil m piactiee Ik* so iitcoiMc-iiiont, ns 
almost to ainoiint to a pioliibilion to tahe any iiiu’e- 
ceptcil bill. As to cases 111 jiuiiit, I am not aw me of 
liny winch aic diicctly so, .iiicl will consulei, tliciitore, 
next, how tin. Iaw fctij.nil sau these wliicli ajijieai to itk* 
to be nnahixoiis. And flist, in the instance of a bill 
iiiduiscd over alter it becomes due 'riiiit it is osei- 
diie, and has not been paid, appearing upon the lac e 
of It, Is notice to the piiity who laUes it, and bun;' 
therefore out of the common cniiise of nejroli.ibilitv, he 
is bound to iiiqniic into the eni]=:e, and taking it with- 
out such iui|iiiry, is subject to all tlie equities that 
ivonld have ailected it m the hinds ol (oiniei pailies. 
This it'sls on the *poiind vit kuo\\ledf;e in him, ca llmi 
which IS eqiiivahiit to knowledge*, a fait anioiinting to 
notice, nnd ileni'iiiding iiit]iiirj , hut re\erse the lait, 
anil suppose it a taking h) iniloisomeiit Ik line it be- 
came due, he IS tl’cii an nnioceiil indoisce, without 
notice oi fiaiiil or iiegleit, and intitJed to leecnei 
ag.nnst all those Palin’s, w ho uiiilei the ciiciimstanies 
of the iiise might he ihsil.aiged "'s to c'atli otiiei. A 
iliawer in ly thi’iefoie he i^’Icascd .i, to the pajee, anil 
yet continue liable to the last iiiiloisee. Ai il this ap- 
pears to me 111 print iple to apply to the pii's'iil cjik ' s - 
tioii. It remains only' to acheit to the c.tse cited hoin 
12 and tliongli said to he in point, I think it is 

clearly to he distiiigiiishcd hum the pieseiit the iaits 
were these the bill had been presented by the Tln/- 
riugimi bank, .aid accepta*ice leliiscd; tiny' gare no 
notice to the di.iwei at the time, noi to the paily lium 
whom they had taken it; but kept it till line, and then, 
without notice to the indoisei, who was ignoiaiit ot 
these facts, recovered against him, and when he sued 
tlie drawer, tlic drawer was held to be discharged, .mil 

I the 
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llic iniloisu lo Iki\c‘ jKiiil tin* nioiic'v JJi liis own wroiijTj 
iiiobn iidi iis iiiiildubtuilly tliv biiiik. woiikl not Jiii\c 
iL‘ro\ciul .irr Liiist iiiiii. 'Oio iliiidicjico llii'idloiu beU^ec'ii 
llie two LMsi's isi tliib. Ill tlic C. 1 M.' died, ibe bill bad 
iicvc'i pa'-'sc'd into the liniidb of <ui uiduibce ignoiaiit ol 
the ielii!>.Ll to .iLC'cpt biloie (he bill becniiic' due, niid 
while It w.is huily iiegoti.ible, but leiiiniiied till it be- 
came due 111 the lundii ol tbobc, who, i'lum ne^leet to ^ivc 
notice, could not recovei \VIiiitt‘vcr a di^ch.ii^c 
to the c'l.iwc", was n chschaige to the iiidoit>ci ; and 
llic dischiii^ed iiulorbCi liiiMii" tlioupfht lit to pay, 
when nut h ibic*, could not ucuser against the dniwcr 
W'hat he liad p.iid iii In'} own wrong. Ill tins case the 
fact Is diicclly the leveise; (ho bill when beconung 
chic, being in the hands ui an innocent holder, and 
JiaMiig been tiikoii ni a coiim: of fan negotiation 
dining the pel lod that iiitei veiled between the lefusal 
to accept iuid ilic* bill an mug at lualuiity ioi payment. 
1*01 these rc'nsoiis I am of ojiiiiion ni evoiyr vieiv oi the 
case, that this pica is not a ^uiliciciit answer to the 
action. 


1815. 

OKekfe 


V. 

Dunn. 


CiiAiiniii- J. disbciitc’cl fiorii the rest of the Court, 
and btated the l.icts on winch he gruiindcd his opinion, 
'i'liis was an action an iiuloistc against the drawers 
ol a bill of exchange. The bill is cLitcnl the 19th JanuaiT/ 
1813, It is diuwn by the Ucteiidant on HicAels and Co., 
and IS payable in one iiioiith to Sinclatf or order : Sin~ 
clan,ai\jer receiving the bill, and before it was due, pre- 
sented It to thediawees fur accx*ptaiice, which tlie^ reiused: 
of this dislioiioui of the bill no notice was given to the 
Defendant, but Sinclau uRoiwaidt> negotiated the bill by 
jndoisiiig it o\ci to the FlaiiiLifli witliuiit commuiiicat- 
ing to her, or any one vise, that (act of refusal to acxicpt. 
When the lull was at niatunt^, the Flaintill^ being 
then I'l possession ol it us iiidoisceot Si/tcfaiif jirescnted 
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It for puym«nt, which was also refused, and of this last 
refusal the Defendant harl notice : the question arising 
from these circumstances is, nhcthci the action is main- 
tainable by the PlaintilT against the drawers, or the 
drawciii, by the laches oiSinclair^ the holder and omtici 
of the bill at the time of the first presentment and rc- 
hisal, were coinplently discharged from their responsi- 
bility. It Jb not contended on the one hand, that any 
negligence is imputable to the FlaiiitifT personal!}', or 
on the other hand, Ui.it the Defendants, either by 
<lr.Lwmg without cRcctb, or by any other circumstance 
of their conduct, lunc dcpnvc'il themselves of any ad- 
vantage they would otherwise be* entitled to by the law 
of merchants on this subject. As i.ir as appears the 
trail siction IS all fair as between the-e parties, but the 
Defendants insist, that the neglect of the actual holder 
and thai sole propiietoi of the bill, has wholly dis- 
chaigcd tlie drawers, and Jelt the Plnnilifl' to sock for 
redress honi .Si/ie/mi, to whom he has puul the amount 
of the bill, and v>ho de/’civtU him by a fnaudnlcnt con- 
cc.iiment. Thcic c.in be no doubt that .1 drawci is 
entitled, equally with an indorser, to notice ot the 
dishonour ot ilic bill, either by non-acccptancc or non- 
payment. Indeed the rc.ison ioi ii'qiiiviig sneh notice 
to the drawci may be stronger than it is for giving it 
to the indorser. Tlic indorser h.is notliing at stake 
but the sum for which the bill is diawn, but the 
drnw'cr, besides that risk, h.is, 111 fair ti ansactioiis, 
frequently further cliccts in the hands of tliosc on 
whom he (Ir.iws, luid a timely' notice, which may assist 
m enabling him *0 secure himself, is in such cases of 
more importance to lie given to him, than it is to an 
indorser. The consequence of the omission of any notice 
which the law rcqiiiic's in such ease, is, Uiat the holder 
and proprietor, who ought to have given it, loses the 
security of all prior indorsers and of the drawer. 

Here 
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Here S !.clc:i \\ is the IioliK*i uitdonnei. By his neglect 
hi*> I Cl leily ag.iiiist the cli.iuei \\j!> lu-t. ituiacicaii eiicl 
ot the draner’b i esponsibility *1 the Time; and 1 am at 
a lo-'S to di«.tover, h\ -ttliat nn-ms, without any act oi 
default of then own, llie lesipoiUiibility can be rcM\ed. 
li S/rclan I'iul no riglit ul action against the drawers, 
hon could he b\ In', ludoisenient undci such cir- 
ciiiiistuiices (jjiislei a light to another. ^ The case* 
oi liLaura Ihtst, winch was an action b^ an iii- 
dui'-ee against the nulursci of a bill of exchange, is an 
expu'ss aulhorit} for the iicecbaitt of going notice ul 
a refusal to accept, and Lord Man^ield\ woids aie, he 
(the indorsee) ought to have given notice of this rcliisal, 
and not to have concealed it; .and by not liaviiig given 
notice lias talvCii the iish upon himself. The iii- 
chuser is luiposed upon, and the poison who neglected 
to give the notice ought to siitrei lor it. The cjiiest’cn 
Is I ut whether he was obliged to pi esent it ioi accept- 
aruo, he has dorc so and it was lefuscd The case 
OocduU >. Dolljy cxpicssly ci^iiliiina the decision in 
V. .iiid in both the case, the Dcfeiu{.tiits 

h.ul judgni sit, though in both casca the Dcrcndaiits had 
in some degiec .icknowledgcil thcnisehx's luible to the 
I'oiuand. 'I'he case of v. Htiuly is more ex- 

in point, whole Loid EUcnlmt ougli C. J, ingiv- 
1 ’ g hts opinion, sajs, if the indoi cement fin the bill be 
uuci' discharged by the laclic^s ot the lioldci at the linie, 
III not giving due notice of the dicJionoi of it, then 
sponsibility cannot be revived by the shifting of the bill 
into other hands. A coiitiary doctiiiie would, as it 
appeals to me, be an lulot to liaod; and the eflect ol 
tlie law, winch lequircs a strict observaiiLC of its rules 
Ul the negotiation of bills, would be completely dcfcaitcd, 
if the holder, finding that he had lost his own remedy 
against the drawer and indorsers, could, by indorsing 
the bill tci ano'.iiei porsoii at aiiv time beluie the day 
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of pa\iiicnt, fiiahlf tliaf otliri person to siip the thawor 
or pi 101 iiiiioiscis, and by so doing indrminU liiniseir 
at tile 1 \pciic(* urtliu party against \thoni he li.id Inst his 
nun leiiiedj. It is tiiicth.it iniiucciit pin tics might be (lc> 
liaiidrd, while the tune of jiajment is iine'piicd, and the 
111 got latioiis apparent V rrg.il.ii. So, a man ni.i} liede' 
liaudcd iiiodici tniiiNartioi's, but ng.unslnhom ishelu 
seek liii K'nieiU i’efainst ih'^c who ha>o iiandiiicntiv 
nbltiined Ins money, and not l>\ destroying the rights ot 
those who have no shine in tiic fiuiid. 'i'hc law hunts 
tile ici^ponsihility of paitics to lulls of exchange hy cci- 
tam lilies fui the negotiation nftlicm. I think those rulc» 
oiiglit not to hcvaiierl by tlie inti od net ion of new and 
anuece-saiy distinttion^ 91 cxcep(ion>-, and that thcrc- 
foie, oil the pieseiit case, the dieisiun of the Coiiit 
ought to tie in fa\oui oi the Deleiulaiits. 


ITrviii J. It IS ef file gie.itest iinpoi lance that the 
negotiability of bills of exclxuige should be pioletud 
and prcscived. In a few rases, smh as gaming, iisuiy, 
and the like, eeitaiii siaiutcs make bills void in the 
bands ol << II iniuKcnl boldei, wliolias bis leiiiedy over 
III another niiiinu'i ; but 111 otliri inses the lull is not 
avoided; c\en 11 lull obtaiiuil by tlu giosscsl Irantl is 
not thei eby > iliatcd. I ani not I01 extending the knv 
beyond the cj>scs already deciiled. 'I’lie e.isc 1 1 
V. //«! (lij piocccdeil «m a veiy different giiiuml. '1 lici e 
the bill was paid w’lthoiit uiipiii}', and the Defendant 
had n right to say, “ If the Uanmt'tcH hank had surd 
me, I had a good defence the IMnintiiriiad neglected to 
inquire, and his laches ought not to pre|iidiee the De- 
fendant. In the present case the drawer has failed in 
liib duly; he ought to have had effects in the hands of 
the drawee, and if he had not, the iittciing the lull was 
a species of fiaud. My Brotlici Ditllai has ably aigneil 

the 
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llie pi UK ipL's (u Ik‘ (Ii'dijcc'il fiom llic iiatiiie of the con- 
tiarl. I iK'.'iI not llieietuie enhu^ on tlint gioinid; 
hut r iiui\ ob:;ene, tli:it lieic the I^.uiilin'tloey not take 
the lull meiely bv virtue ul a uniiinoii Ian absigiinicnt, 
hut also viitiK' ofllie cii‘<toiii of moitliuiilb. I ainof 
('pillion that tlie Rlanitift ought to roiovei. 

(^iitiis J. 1 am of the saiiie opinion. The dis- 
I'lutioii h.>'^ he'll Ml nell tekc.i In iiiv Ibothers lUath 

•r m 

jiiil th.it il is ll(■ll.s^al\ loi me to sa} \i'r_v little 

oil tills i.ise. ’I’ll 'I'a .lie two ililli’ieiit s])ccie“ oi 
ili'leiice (111 hills oi <.\eliaiige. The lir'i sort goes to 
that the Defendant is (lisi.h:ii get! lioiii the cluinis 
of ‘ill pcisoiis i.liUsoc^ei on th.'it bill; the other suit is 
diivcted to slien' that the Defendant ii disihaiged 
'Is l.oiu the (liiiii of a paituiilai person. If a pei«nii 
takes a hill on an iisuiunis •-lipuLilion, (I am not 
speiiKing of a hill oiiginally made on an u'.iiiioiis 
( oiisideiatioii, hut (rood iii its oiigm, and jia.sed to 
111 iiidoi-'ee on usuiious eoii'aleialioi',} he caiinot 
sue eitiui the dia^ier or iht? aceeptoi ; hut if he 
passes It to the hand of anothir i.iiiucent and ignuinnt 
mdoisee foi a tahi.iblo C()iisidei.ttion, that iierson may 
■a it against the jK'tSoii who indorsed it to him. So, 
he who takes ii hill alter it lias arrited at miluiily, 
takes it siihjoet to all the defences ■niiieh could have 
been made by an V pi cmoiis holder ; lui the bill being 
iinjiaid, ils date is notice to imii siiiriucnt to pul Inin 
on iiKjiiuy ; but if lie lakes the bill bcluie it due, he 
lakes It not subject to the same infirmity of title, b..- 
caubc he then lakes it without luilice oi an\ s.i^^.^uoiib 
iiiuimstanccb that may break in njxm Ins lemcdy 
against any foiiiicr holdci. This is the geiieial law, 
but llicre may be rirLUinstaiicos that may make it other- 
wise. A holder ib not bound to prcbcnt a bill for ne- 
tqitance; there is nuthmg tliercforc on tlie face of an 
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unacccjiLcd bill to a\^ukcii a suspicion that it has been 
piescntcxl for acceptance and refused. But it is said, 
the general law is, that where notice is requisite, il 
notice be not given, tlie drawei, and all persons 
claiming to be entitled to hu\c notice of the dishonour, 
me disclitirgcd. I think that is n begging of the 
qiu.'stioii. It a huldci comes to the knowledge that 
die drawee will not aicept, or will not pay the bill when 
It liecomes due, and omits to give notice, he shall never 
sue the drawer, because h» neglect prev ents the drawer 
troin using diligence in withdrawing from the drawee 
the ciiects which were destined to satisfy the bill; but 
1 am ot opinion that if the bill is passed lor a valuable 
consideration w’lthoiit notice ot that detect of title, Tie 
who so innocently takes the bill is not guilty ot ai.y 
bleach of duty tow aids the diatvcr, and is thiueforc rot 
affected by the omission, /foscoto v. Hat Jy js ni.iiii!y 
disUiiguishable ihini the piesent c.i‘^e, in respcit that 
the bill there Loiitiimcd, up to the time of its iiuituritv , 
in the hands of a holder, who hud neglected to give that 
notice at the tune when tlie bill was first lohised accept- 
ance, and the holder, 1 agree, had thereby, ns to hi>- 
own claim, di:.Lbaigcd llic drawci, I aiii of opinion 
that the circuinsluiicc ot the bill continuing in the sninc 
hand iiiateiially diflcT'* that (M'>e irom the present. I 
therefore thuilf that the piesent Plaintilli not having 
iiad notice that the bill hud been presented for ncccpt- 
unce and dishonoured bcl'oic she took it, is entitled to 
recover, uotwillistaiidiiig Uic plea that has been put on 
tlic record. 'Xlic rule thcrelbrc must be absolute for 
entering judgment lor the PlointitF non (Astanlc 
KJavdiUa, 


Ride absolute 
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'J'HIS nai a case directed bj Sir Thomas Plumett Devise of all 

Vice-Cliaijccllor, for the opinion of the Judges o 

t!i-; Court. William Andreues being seised in lee of tenements, 

certain licchold hereditaments in the parisimf /JwtAiwg- J^**"”* 

han, his will dated 27th.4«»asf 1760, duly executed premises m the 

ard aitentcd for passing real osLitcs, dcMsed all his free- lansh of B. to 

hold lands, tenements, tythcsjherodituincnts, and premises 

in the parish of Buckingham, to J. MiUvoai d and B. trust to raise 

Milhoaid, their executors and administiators, foi a teim “'•* 

.. . , , hunjett to that 

oi hOQo years, 111 trust to raise 50c/. by luoitgage, (but term, he de- 

iiot bv sale,) to dischariru his debts, &c. 111 aid of his all liie 
* I . ° 1 I 11*“*^ freehold 

persuiial estate nppi npi latcd loi that purpose, and sub- lands, &c. to 

jeet to that tciiii he devised to his wile all his said the testator's 

ircehold lands, tencineiiLs, ly flics, Jin uditaineiits, and 

premises lor her natural life, saui waste, and after the sans waste; 

iletei iiiiiintioii of that estate, to ins son Temjtlc Andrewes, J^tna^ndcr^o 

and his assigns during his hie, sans waste, and ntier fo^ life, eaiu 

that estate to Earl Temple and the Rt. Hon. G. Gien- waste, renum- 

iil/e mid their heirs during the life of Timple Andiesxs, trustees 

in trust to presen c contingent rcniaiiiders, and after ungentremam- 

tlic decease of Temple Andieixes, to the use ot the first ■ r™ai^ 

, . ^ rr, . J , 1 1 dcr to the first 

and other sons of Temple Amh'eats, in tail male, and and other sons 

ii\ default ol such issue, to the third and other sons of ofT. W.mtail 

the testator’s body begotten and thereafter to be born, 

(except Ins son Henry Ut/r^vit And/ ewes atiA his issue and othcraftcr- 

mule, whom he excepted out ol that devise, because an 

the testator, 
(except hts 

eldest son,) in tail male , and if the testator should have no third son, or when hia 
son 7'. -d , or any of his sons except H. U. A. should succeed to a certain estate en- 
tJiled on 7* yf by an uncle, die testator devised his said freehold estate in the parish 
of B ro Ills daugliters F. and C • and any other daugliters he might thereafter have, 
in take .If tenants in common . Held that the daughters took a fee. 
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c’stfito at w.iN Ifft liini 1 )\ liis frodlalluT //«» y 

siici 4 *«*si\L*Iy III tail inalf, and d llic Ics- 
tatoi shoidil Ii.iro no third son, ui nlicn liis ■•oii Timple 
or liny other ol Ins paid sons (cxccj't 11 . U. 
Aiithc\>.is and Ins i-suc male) in leiiiainder slioiild suc- 
ceed to an estate 111 the paiisli ol Tjitthhini/, int:iil(.d on 
'I'tmple Aiultdats hy the ti'statoi's untie Ih.ni/^ln^ 
rfii'KV’':, Esfj. 01 eitlur of tlicin th. n I0 taLe, tlii’ testator 
ilcMsed Ins 'said (leehoid f^tute in the] o( ]Ji;t/,i‘ijr- 

hnui unto Jus ti.iii^hteis Fianci and ( Inn lot h, and any 
Ollier da ii^rlif 01 s he inifilit theieallti h.iie, lo tali* as 
ten lilts III toinino’i hut in rase all si.th h'-> said tliil- 
dreii should die in the liietane of his \>i(e, tlieii he 
d.Aised all Ills said lieehold estate in tJie paiish ol 
lhft,{nitj;hain to hu lie .muI hei hens foi esei. i'nd 
the tes* itoi bequeathed to his son III! .Iiitln ^1 his 
di.imond im;?, uith an eaini si Kqiu s* that he 1 onld 
assist and ]u<>vidc loi hi tnoll 'm ,iiidsi^<)is to the nt- 
iiiost ol Ills pouei vh. 11 ]ie i. 4 ni(> to l.n’/nit/ e-i iti , and 
lie <runci Oils and tc'idei to his niotlu 1, ulitise Misdoin 
111 havin'' him named ar bantisin // I Ih^alt. aiiei tlic* 
ttstalni s li i( nd and ida'.ion IL,}))/ I h.iil nb- 

tallied fin liini an irnph c'lile, and thcteslatoi desiied 
that il'the esl.ife Jy>lJM'nij deii.^d by ISIr. tV/M/Z/to 
Ins bintho: 'i\ <}ipli’ should b.* eu iiaibt i eil, he ■’/oiild 
ji .y oll'an, snvli laoitj^aec, as nen-.is so ainpK ,1 o'luled 
toi, and hi 4 b oili 'i svi little, esjieriallt a-, it n.is an old 
family' estate. 'J’lic tasialor dim 1.1 iSIr/Zv/iii 1750 
withoiit lesokin" ui 'ilteiin'r h .iill, lea. in:f ills widoir, 
'l\‘, 7 ipL ./■a/ii'u.i’s Ins eldest son .niid i:e,r at Kw, and 
II. IJ. Aiiliticcs, and (JkuilolU and I'mncc^^ his only 
othei eliildien, him suivivnit'. 'I'l ‘iiph‘ ^liii}n'v.c<< died 

in the lilelmi'j of llic testatui's uidow, nitlua.t issue. 

» 

the uidow died on 27th lXrriiiu‘’f iiJo2, and l'iaiicc<< 
Aiif{i iTvi’S Is siinc de.ul. The question is as, "What estate 
l’'iaiu.ii> Ai'thcxuti dcceabcd, the Icbtaloi’s daughter, 

took 
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took in tho frc'clioltl Lstate in the paii-h of Buckingham 
under the \\ill i 

Lrns SiTjt. for the Fkintdt, contended, that inns- 
ninch .1!- tlie t("rt.itoi hud twite dcbciibeil tliu subject ot 
tins de\isc by itc iocul desi riptiun, »hcn he nlh.'rMnids 
ih’seiilied it by the leiiii “his said irechold estate iii 
tile jiaiisli ol he tlicicby gn\e only the 

s line tliniir wJucli lie had priven Lieloie, ifanieb. Ins 
I.’ikU, teneiiieiit', tylhes, and iieu'ihtaiiients in the paieh 
ut iii'i hing/iaiH. 'i he uuid e''t.tte siiriiifi(>d not the 
i|ii.iiiliLy ol Intel est, but only local desei iptiuii ; ami as 
he had added no uoids ol liiiiitalioii, the daiijrhlcrs 
took only .in estate iur hie. The Luiitiiijrency too, on 
whith 111' intendid the est ite lopo over to his widow, vas 
one mIucIi he expected to take plate wilhni the cuni})nss 
of a hie in licintv, iiainelv, the decease of Iiis childieii: 
for it is hij[rhly iniprobabL* tint the lestiitoi shoulil look 
loru.iid to the iaihiie of issue of all Ji.s childi'N*, as 
.111 event lik..’Iy to happen dnini" the lifr ol his widow. 
Noiase is expiessly ni point that which roines m.irest 
to th" piesent, is Hay I^'nd f’o.vw/i/y (n). X.) iiiLenl 

la sliev a on this will to ^ive the daii'^hteis iiinie than 
an est.ile loi life. A\ oids of inliei lUtiice miiil e.tliei l/o 
exp I es'iied or supplied by necess.iiy inleicm-i . b'lt this 
will alloid no giuiind lor such an iiiteieiice. 

Bed Serjt. cant id, argued that the daughters took 
an estate in fee. The testator shewed in this will great 
anxiety to ext hide the lien at l.iw. In IiIiIl/’ \ I^nh- 
Jitld{h) Lord ITiud-jsitii’f C'h.iiiceIloi , s.ivs, no ceiUnii 
iiile IS to be laid down for the coiisirurtion of d'-visps, 
and cites (r). It is allowable to call in aid 

otliei passages of the will to shewr the intent of this 

(«j) 3 Term 83 (t) Pai i 7, thap. t, 

{It) % Ati 37 J 

cl Ulsi 


1815. 

U I IIWATT 
V. 

Bryant. 



CASKS i\ TUIMTV TKItM 



UmwAi 1. 


V. 

Br^ ^ .T. 


cLtuse. Itay v. Lotd Covctitnj ib iiiapplic.ibh', toi 
tlieru the word “citale** ib not found on wIulIi tins 
case turns. I'lic uord estate is suilicieiit to carry 
a fee. Many ciicuuistanccs denote that the te«iatoi 
meant to give his daughters a greater estate than 
for life. Thu probability of enjoying an cstiilc for 
life would have been of \ery little value to tlicse daugli- 
ters» though tlicy were uifanls at the time of iiiakiiig the 
^m 11 ; for tiicir estate was not to commence until altei 
the death of all the sons, and failure of issue of all the 
sons. It appears that the testator knew in what teiins 
an estate for hie w.as technically to be given, for he de- 
vises to 'Temple Andterjue:, an express life estate imu 
waste, and where he thinks jnoper to give an estate lln 
Me, lie aKo I’ses the piecaiition of* inlei posing a liiist 
to pie'.piv ’ coetinge-it remain'l«*is. On ivvo otci'^ioi’s, 
VI licic he g ves L'«s th in a he de* isl-> by the de- 
‘fiiplion of lands and t s*' nienfs On die tliiid oe« ii- 
*^1011, when he meant to rjive .1 lee-simple, he uses the 
viuid est.ito. 7 'he vvoid saul lefeis only to the local 
dcicnjition of the ItmUs, to slicvv that he inenis to give 
the s'lini snbjeet, but the vvoid estate denotes the ijii in- 
litv of Intel C'-t he means to give. It his dauglitei' die, 
living hts wile, lie gives the vvife an expio>s estate iit 
fee. It is not llieieloic probabl'i that he intended, in 
case ins v>i(e should die before Ins dauglilcis, to die in- 
testate as to the ievci*sioii which was expectant on their 
supposed lilc c-stale. lie cited Jloe, on demts, ^ Child, 
V. lloldfasl Mat tin {ft), .uid C/mlus/Lr v. 

Oxendon. (c) 


Ijcns ill reinj- 7'hc question here is not what ‘ 
ujiswci the tesLtiloi would have made, li the parliLiilur 
event had been bi ought before hiiu, but what he has 
lu fact declared. If Utcrc be a case unprovided for. 


(f) Auie, IV 1 ^6. 


O) 7 Eoit, 359. 

(A) 1 Term Rep* 411. 


4 


though 
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tliou}:;]! lip lins prmiclod for iiiniiv cnsp<:, tlic licir is not 
dIsinliPTi'.ed, liatcvpr mifrliL Lip In-, personal intent 
.ns to the heir. Itwis first mptnl lliat the il.iu<rhterb 
took ii lop, .iltPruaitis an cslau* 1 u!, tliPip not liciiijr 
siilliciPiiL groiiiul to in.nntuin the oihoi, lint lioth lie 
uiiiIpi llip simp difficulty, that the C'uuit is (lesirod to 
intprpobC woids nliich arc not found in the will. 
TTay v. Coventry was not cited as in ])oint, but becauiic 
llioip the samp nrginnent uns used that the tcitntor did 
lint intMii to (lip intestnio, 1101 docs a testator often 
so ineaii, but the Coint cannot by reason of that 
intent muitipl}* estates to the extent of the iiiLeiest o. 
inopertv nnihsposed of. Xothiiig is to be lufenct! 
fioin the extent of the testatoi’s knowledge, as shewn 
by the eiicimistanec that the Lestutoi knew how to gne 
estates foi life foi he knew also how to gne estates in 
sliict setileincnl, and, iii fee, he was not mops constlt. 
The thice ca‘-es last cited foi the Dcleiulnnt do not go 
bovoinl tiie geneial pnnciple. lii Itoe dem. Child 

wiK' the wolds ail my f’^talc^ and the question 
wa'., wkctiiei liio e woids weie not to h.avc tlicir full 
^egal nnpoit, is well .is to design ite ihe t.nid. Those 
woids me not theie used by way ol leiereiue, but arc 
t'.j fi:>t dpscuplion. 'I'lie tesLitoi gives 111 the first 
welds ili.it which e<Ml'\e^s the iiiteicM, and In the follow- 
ing wcnci'< that which eoii'ie\s tin* loeiil description, the 
loncliisicm was hieMtalile. IIaldfit\t v. Mai ten goes no 
fiirthei. So, m Chtchedei v. Oxendoiif " all my estate 
of j 4 ihton,” was held to lull within the same principle. 
The ^el^ usp of a woid of lefcrence, is, to substitute it 
fo. the '■amc thing, ii'lnch was said before, without a newr 
cnui^eration. The Derendant’s argument would add 
more. It is, argued that the word ** said” applies to die 
subject, and the word estate” to the interest ; but the 
w'ord " said” c<annot be so severed as to stand by itself, 
being 1 participle. The Court cannot supply another 
object of reference tlnin th.it which the party has hiin- 

seli 
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self intpndcil. The testutor cei i.ifiiit In exclude Ins 

■r 

licir in certain cventii, iind has so expiessid it, but up 
fiiithcr. the wuid estate uoulil lia\u been siinicieiit to 
liavc c.u'ricd n lec, if the other parts ol tlie mil would 
have poimittod it; but they icpel that inteieiiLe, and 
the Defendant’s argument stands nieiely on the mnds 
of the clause, and not on the geiieial intent ol the will. 

( 'in . rtr/7'. X/Nlt. 

I 

We have heard this case aigiicd, aiul n^c of opinion 
that J'l aners Andter^^^ spiiistci, deceased, the daughter 
of the said testator fViIIium Ambn^'t'c, took an estate m 
lec-siinple iti the fieehnld f^-t.ite and piciuises in the 
pan .h ol liiukipnham inidrr bis will. 

V, GiuiiS. 

A t'll\’lMl!. 
li. I>V. rs 

All. Jii'tice llralh being absent iVo.u n I'l-pu •liuii 
did not hcai this case aigucd. 


1815. 

UlllWATl 

"V. 

Bbyaxt. 


June 7> 


CorrEKHLi. V. Arsev. 


One wlio con- 
tracts to build 
a bouse, fur- 
nishing both 
tinibc -nd la- 
bour, cannot 
rccoicr for ilie 
inatCTiaU on a 
count ror|.i)ocl8 
Hold and dc- 
hvered, ill High 
by reason oi a 
deviation fiuin 


'^^ITE Plairttifl' dedal cd m his flist count for ivork and 
laboui, niid iii his thud for goods sold and dcli- 
vcicd: Ills scventli count was on an tmimul com]aUa^\ct. 
Upon the trial of tlie cause at the Camlniftfte spiiiig 
assizes 1815, before J., the Plaiiitifl'pioved tli.it 
he had built .1 house for the Dcfcnd.int, furnisliing 
timber and workmanship, for whidi he claimed to be 
entitled to 580/. He h.sd entered 111(0 a wiitten nirree- 
iiiciit, that for 350/. he would find all woo 1 and ki' i.ir 


tlic oiigind 

plan, the contract is superseded ps to the price, 

t(» 
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lo build tb(‘ .u loid'iinr to a ]i' • : but boiiic 

dc‘\i.iUoi> hum tliL‘ jiIiiM liail boon .a^i ‘rd lo und made. 
Tlie l)s.-‘LMiila'it bad paid him -/r by -iiiteiior 

pajiiH'iits Made ifc'iici illy o>i :u 'ouiit, i8S/, and In 
pajiiiont into (.unit upon the i^it, qd, and 7tli cueiit^, 
162/. 'I'Jie J’iaiiiliir’i wilne'>-es j>ie\i*d lli.it tlie uliolu 
value ot the material uas 2 c)~,l , and ui tiu' woikmnii- 
slnp 300/. Fni llie I'eiejulanl it v.ib siibiniiU-d, that 
the 2‘J'.L toiild nut be i..Lu\eu'd, betai.-.e llieie w i, no 
il.tnn 111 the (led natiun lui inateii ilsluund, and lliat no 
Lunlrait uaspioved iui ^uuds sold and delixeicd. The 
jiny loinid a veidid fui the Pl.nntinj lui 229/, subject 
to till* poml i("-.'i\ed. 

» 

/ Sei|'i lia\in<r III teiin ohtiii.icd .iiule 

. I'l lo set aside tlie \( idu t, .uid enter a nonsii't, 

Pill .Seijl. now shewed eai'sc. The IM iintirt litiviiu' 
paid inuiie^ 111(0 ('unit on the thud unint, (annot new 
eonlend dial tluao m.is no coi'li.w;! bn ^oods sold and 
deli\(‘i(‘d, and ns tlii'jiiiN have ^ivi 'i dam i;r(‘s uii il, the 
Fliiinlid is enlilkd to lelam Ills verdnt. The PlaintiH’ 
(oo, had a iififhl to .iscrilr; tlu* d iiii:ig'*a 1 ‘coioicd lo 
tlie a(( oiiiiL u 1 (he laboiii, v\hi(h excccdr*d in iiiiiount 
die nhole veidiil, and lo toiioidei the iiioney ivliidi ho 
had ioi'iiieily i(v.e.\(d, a^ jiaid Iinii on lliu aLCOiint of 
the iiiatei 1 ds lie iiii'jht elso a^ciibe die inoiie} paid 
into tonrl lo the (.unit upon l\i.Q tnyii'itl lonjuttitititct. 
'I'lie objeclioii was k'uili^^'ii.i jtun. 

lilacs f, in sujipoit ol'h s mle, i.rij.'d, that nlthouirh, 
whcie dieie .iie distnitl s'ib|ects ot aceoant, the pi . >11 
who 1 ('(Lives Jiioiu'y nn.v a'Cube it to vvhidi accL-ii .1 le' 
pleases, \eL while inoni’y is p.ud, as this was, on oiio 
(nine aeeouiit, aiisiiig out ol one eiitire eoiitiiKt, the 
pcisoi! iccciv iig cniiuut diviilo the account inlo spver.d 

subjects, 
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COTTEKELL 


w. 


subjects foi the purpose of ascribing the payment to 
one of them. An entire contract inaj be, to do several 
things, as to furnish goods, to build a house, and to 
perform srork and labour, yet it is all one contract. If 
this demand had been 'merely fur the furnishing of 
« iiidow frames and other distinct articles, the price of 
them might be lecovcred as for goods sold .ind deli- 
's cred; but, though, if the Plaintiff 'U'erc jx-rmitted to 
take them distribiitively, there are goods '-old and de- 
livered, and matcruds (bund, yet the demaind, arising 
on one contract, cannot be split into sescral counts, or 
several actions, and the money paid on one. entire ac- 
count cannot he applied to one part of ihc contract. 
Tlie pa^’incnt of money into court forms no objection 
to a lumsait i* ha^ no other effect, than the ^tiiking so 
lauth laoncy out of the dctlaraLiou 


Ginns C. J. This is a \cry captious oojccUoi., and 
nioiely technical, but if it is a legal objection, ue .ire 
hound to give it its effect and since the pleader or at- 
toiiiey has led: out of the count the woids “ and also 
ini materials found in and about the same building," 
think it must prcsail. This js, as the Defcndaiit’s 
coun'',cl urges, an entire contract to do seieral things 
iniiscd up together, the PlaintilT professes in his de- 
claration to i^utc those things; and ns there is no mcn- 
iiou among them of materials, nothing can be recovered 
on this declanation for that matter. It is immaterial to 
consider svlicthcr the sums paid on account can be 
applied to the acrount of materials nr not. And since 
the modern practice in tins court docs permit the Plain- 
tiff to be nonsuited, although the Defendant has paid 
money into court, therefore the rule must be absolute 
for entenng a iioiisuiU 


Rule absolute. 
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(OLD BAILEY SESSIONS.) 

The King v. Box. 

IK piisniiiT \\j*> tried and found guilty at tlic Old 
Jiaticij ^i“«,i(]ii on icth April 181; hefoTe^CkanUneJ. 
upon an iiidietinont which cliarged that he feloniously 
had hiUoly made, iurj^ed, and countcrfeitctl a certain 
promissory note for the payment of mone}', which waa 
as follows* On dcniniid we promise to pay Messdames 
Stutilt IVallis and SaiaJi Uotib/fitej stewardesses lor the 
tiinu being of the Provident Daughters’ {Society, held at 
]\fi PofJc’\ the Hope, Smtlhfieldf «»i their successors in 
ofTice, si st} -four pounds, with etui, intciestfoi the 
same; laliie received this 71I1 day oK Fibrnmy 1815, 

Foi Felix CtUveil and Co. 

JE'd John Foislei* 


yiaj IS. 


Adolpfua moved in ai rest of jiidgnieut, that this w*aa 
no J)^olnls^ory note, and the ease was in Frasier term 
aigued before the twelve judges. Adolphm for the pri- 
soner referred to the definition of a jironiissory note by 
IMackdonc (a). That it is a phuii and direct engage- 
11 1 cut 111 writing, to pay a sum specified at the time 
therein Iniiited to a person therein named, or sometimes 
to his order, or often to the bearer at large. The same 
definition is followed, with little variation, by the uu- 
diors of several modem treatises (£). So, another (c) 
eminent writer says, a promibsory note may be defincil 
to be a written promise for the payment of iiioiicy ab- 
solutely and at all events. Before bills of exchange 


(a) s HA Cam. 467. 

(^) Chilly on Bids, ad edit. 
■ 33 * on Bills. 

VoL. VI. 


(r) B/tjley m Bilh, T. 


and 


Z 



CASES lU TRINITY TERM 


32 <? 


1815. 

— > 

l*he Kino 

V. 

Bo\. 


and proinissoiy notes were in use, merclianls raised 
money on instruments called single bills, tlic iurni of 
winch IS btill extant (a), tliat bill could only charge 
tlie pci sou assigning it, by a special pioniise indoised 
thereon to pay it m cose the maker did not pay. Thu 
atteinpl to put promissoiy notes into circulation was 
held by Lord Ilo/t C. J. (£} as a strange attempt to set 
lip the lawiol Z/ombard bit eet aboic the law of the realm, 
and he treated them meiely as evidcncu of a debt, like 
any othei letter, but not as a eating a debt. 'Hie sta- 
tute 3 and 4 Ann. c. 9. made them negotiable, but they 
one their whole and only force to that act. This 111- 
slruiiieiit contuiiis 110 one ol tlie piopertics of a pio- 
lui^sory note. Notes ol hand arc frequently gi>en to 
pHnsli officers, and fall into the hands ot their succe‘<- 
s.ji. I'liat tuiais no proposition applicable to this case. 


Oiont’j/, LOHttd 'I'his instiument contains a written 
pioiinsu lor ])a>iiiuiit of money absolutely and at all 
cieiit». 'riiis kei'ps ilcar of all the Ctises. No particu- 
lar fui ni of w ords is iiei cssary. A promise not to pay ) 
may be a good proinisvn y note. If the pa} ccs are not 
rightly described, the iiiisdesiription m.i} be 1 ejected. 
HraoiH V. Hturoxi'di //. Lord Kentpn C. J. says it is not 
necessary now to coiisidei whether Loid Holt were 
right in so pcrtiiiuLiously udlicrnig to Ins opinion before 
the statute ol Anne^ that no action could be iiiiiintuiiietl 
on promissory notes as instruments, but that they wxtc 
only to be considered us cvidraiccs ol the debt; but look 
to tJic words of llic act of Anne both 111 the preamble and 
enactment: it is obseiwable that the act docs not sa^ 
that a promissory note had 110 legality, but that it was 
not assignable by the custom of merchants, 'lliis lu- 

> h-ltj Haiti's liti In ,arj {!/) CLiie v.Mai/ifit % Ldm 

i ui licit! Uill. Hitjf. 757. 

(i) 


s rudient 
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Mninicnt liHori* tbe statute oould not be described lii 1815. 

:m indictment for forgery u any thing but a promissory 

note ; nc\ crthelcss the better opinion was, that the for- 

gory of less intrumciits than deeds was even then an in- Bo\. 

dictablc ofFoncc. ff'anPs case (a). This iiisti iiment is 

in every particular a promissory note. 

AdolpAuSf in reply. No deed is made mwliich the 
void “promise” is nut introduced, yet a covenant is 
not a promissory note, neither is thip. This inuy be a 
bond with an implied condition, a covenant \iitlioiit 
formalities ; but it is not a promissory note. 11 Lord 
Holt’s opinion in Clake v. Martin (b) wn^ law, a note 
had no legal existence whatevtn ; for that was nut an 
action by an indorsee, but by the payee ; and Unit C.J. 
held he might h<i\e recovered on the counts on an in- 
debitatus assumpsit f upon the evidence contained in thn 
paper ; but that he could not recover on it ns a special 
contract by the custom of mcrcliants. Tlie terms of 
the statute go not merely to tlie tjucstion wLethei notes 
vore transferable or negotiable, but it puts them gene- 
rally on the ground of bills of exchange itiis wants 
the simplicity of character of a promisor}' note, and 
tlie judgment must be arrested. 

Cui. ac.-. udt 

Lc Bi.ik.Nc J. now delivered judgment. The prisonei 
WiLs tried .It tlie last session on an iiidictnient tor forg- 
ing and uttering, knowing it to be forged, a protn[.ssoi^ 
note for the payment of money. Sevcnvl objection^ 
to the evidence given to support the indictment were 
token, but they were disposed of by the Bench, and the 
jury found tlie prisoner guilty. Another objection wa^ 
taken in arrest of judgment, and argued before all the 

(a) 2 Ld,P.ny. I40x. S.C. 25 /rs (Jk) 2 Ld. Raj. 777. 

7 ^ 7 . 

z ? 


iudin'o 
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Tlic King 


V, 

Box. 


jiidj^ tiint the instrument in qncstion, such as it is stated 
in the indictment, was not a promissor}' note xiithiii thcf 
statute, so as to be die subject of an indictment for 
fbiging, or uttering it, knowing it to be forged. Tlic 
objection to this instrument was founded on tins cir- 
cumstance, that It appears to be made payable to two 
ladies, describing them as stcwaidcsscs of a provident 
society, 01* their successors 111 office; and that this so- 
ciety not liciiig enrolled according to the statute (a), 
this note was not capable to eniii'e to their successors, 
and was not negotiable. The judges are of opinion 
diat tins is, us stated on the iiulictinent, a solid promis- 
sory note within the statute of G. 2. It is not neces- 
sary that such a note should be 111 itself negotiable, it 
is sufficient, that it should be a note for the certain pay- 
ment of a sum of money, whether negotiable or not. 
And though these ladies w'ere not at tlie time legally 
stewardesses, yet it w'ns a description by which they 
were known at the time; and though they could not 
legally have successors in office, yet, in ease of their de- 
cease, their executors and adiniiiistratoi’s might sue, and 
they themselves, during their life, might recover on it. 
Tliercforc it is an instrument capable of being the sub- 
ject of forger}’, and tlicic is no ground to arrest the 
judgment ; and the Jutiges are all of opinion that the 
conviction is right. 


(a) 33C.3.f.34. 
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Court of COMMON PLEAS, 


AMD 

OTHER COURTS, 


IN 

Michaelmas Teniij 

Tn the Eifly-iiixth Year of tlic I)«ign of Geoiuse III. 


1 1 EWES zr. Mott. iVw. 7 . 

Dalby V . Same. 

^IIE Plaiiilifis became the Dc&ndant's bail to the The Court will 
shciifF 111 :m action at tlie suit of Fields and being 
sued on the bail bond, in ’Sovemher 1814, compromised the 
by pacing 105. in the pound. On Januaij/ T4th, 1815, ground that 
the Defendant was declared a bankrupt, and on the ^tion'lbr"^ 

2 1st Jamutry was arrested nt the Plaintifls’ suit, (the which they 
time of commencuig which did not aimear,) to recover “ "*®" 

ney paid for 
thetr pniicipal, 

who IB a banknipti by hk suretiefi who therefore might have proved under the comr 
nvfiion by 49 G 3. e. lai. j. 8. 

Bail to the ihenff are not lureties witlun the statute 49 C. j. e. lai. j. 8. 

Z 3 the 
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the sums they had paid as bail. The Defendant on 
rjth Mxy 1815* obtained his certificate. Onslow Scijt. 
stated that the Defendant hod given boil to the pre- 
sent action, whom he moved to exonernte, on tlie 
ground that under the stuL 49 G. 3. r. 1 2i. s. 8. the 
sums paid by the Piaintifls might be proved under 
the commission, and \iere therefore barred by the cer- 
tificate. The circumstances therefore furnished a ground 
of defence to the Defondant by way of plea^is* darrttn 
coniimianeei and where that was the case, the Court 
would equally, us in the case of a defence by audita 
querela, ciktend a summary relief upon motion. 

77 ie Court held that the title of the Rid to relief was 

no means siifTicicntly clear to induce them to decide 
the case upon an extra judicial motion, ihcreh} leaving 
to the Plaintiff no .ippcal by 11 writ of error : if the 
bud thought they had any ground for it, they must 
pursue ihLir regular remedy. 

Oil the yth of Ntrvember, the Piaintifls huMiig ob- 
tained judgment, the Defendant was rendered to the 
Fleet in di'icliargc of his hail, .ind Onslow Serjt. 111 thij 
term obtained a rule nisi to discharge tlic Defendant 
out of custody, upon a statement that the Plaintiffs 
paid the money after the Defondont hud become a 
bankrupt. 

Best Serjt. on a suliscqucnt day shewed cause against 
the last-mentioned rule* he contended that the boil 
strerc not, witlii.i the act 49 G. 3. r. 121. s. 8., at the 
time oi the bankrpptcy sureties for or liable to any 
debt of the bankrupt, they were only bound for his 
appearance. 

The Court Interposing, calird on to support 

his rule, who contended, that tiioiigh the bond was 

4 eon- 
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ooiidiuuiitrd only for tlu* Appoarance of tlio ]3crond.int, 
yot the Court \voiild look to its practical effect, i^hicli 
uiib to make them hiible to ttie debt, inasmuch as the 
khciii}'’<» ball liasc no powei to take .mil render the De- 
luniUnt, but it he do not appeal, the bond is turle.ted; 
.uiii therefore, though the} aie not in terms sureties foi 
the debt, they are liable to the debt.” 'Hie statute 
intended a liability beloie the bankiuptcy, and a pay- 
luent biib'.e^ueiiL to it, both of which wcie here found. 


1S15. 

Hew r . 


s>. 

Mon. 


Criiius C. J 'I'he counsel lor the Defendant has 
j)ul tlus on the only ground 011 which it could be 
iiliiLed, but we Jo not think that bail to the sheiiff can 
lie '•uroties loi the parties under the meaning ol tius 
act. 'llie kabihty i:, lo the sheriflj and the coivJiLiOD 
IS, lor the Dciciidant’s .ippcaroncc according to the 
uxigeiuy ot the writ. IS or is tins our opinion only, 
hut wc hii\e (oiiiiiiuniuited witii the Judgi‘s ol the 
Court ut King’s Bench, and they arc of opinion with 
us, that this IS nut a sinelviihip within the meaning ot 
Uiis act, and the iiile on botli .iciions must thciefore be 

Discharged. 


TIl.ilJLUI^GTON r. HoBSO\. 

0 Is ground on which On^lo'jj Seijl moved to set AnotlrcoTih- 

.iside a dc'cku.itioii foi iriegulaiils, wms, that the clatation needs 
. , , , , „ not to state the 

notice ot declaration did not .ippiise ilie Defendant of jimages laid. 

the .unoinit of the damages laid. Tlie Court, alter 

iiiqiiny of the officers held that it was uiinc'cebsary to 

Tiiciition the tkamages in the notice ol declaration, such 

a practice nctei yet hasiiig been ho.ud ol. 

Rule i''fu.,ed on that jioiiit 

/ i 
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1815. 

V — 

ATev. S. 

Tt IS no defence 
to an action 
on a bill of 
cxcbanpcp that 
the FlaintilT 
sues in trust 
for an alien 
enemy. 


DAunuz V. Morsiiead, Bart. 


was an action upon a bill of exchange for 
202c/., drawn by Sir iTa/in Mmshead, Bart, de- 
ceased, at Vitdun, where he lind during the lute war 
been dutniniid by the Frewh government, and accepted 
by the Defendant, Ins son, in favour of Borau Bmli^ 
and iiidoised to the PlniiififT. Upon the trial of the 
cause, at the sittings at Gtaldhall after Titnity term 
1815, before Gibbi C. J., one line of defence taken, and 
proved, wu-s that as to all the contents of the bill, ex- 
cept 80/., the FlaintifT was only a trustee fur an alien 
enemy. Gibbs C. J , without pronouncing what would 
become of the money when recoscicd, and wliclhei tlio 
crow n might or might not lay hands on it, thought thu 
PlaintifF entitled to recover the whole amount, and the 
jury accordingly found a scrdict fur the Plaintifl'. 


Ztcns Serjt. now moved to set aside the verdict, and 
have B new tiial, not inpiigniiig the direction of the 
Chief Justice, but upon an affidavit that the bill wna 
given, as to all, exet^t 80/., fur a gaming debt , but 
his aflid.ivit stating only infurination and beliel, and 
tlicrc being evidence tliat the Plaintiff had by letter 
asked fur time, and been hidulgctl for several yeai*^, 
the Court 


nefii^cil the rule. 
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1815. 

— V— ^ 


E^uc t’. AVAr. .11. 


iVov. 8 . 


^^AUCtTLIX Seijt. niu\eil to set aMilo a \vi it oi mpias I" commoti 
lui a buppobc-d II U‘i;u1arity, wliicli was, th.it tlie j^™nUiiot 
year was bLited in figures, .iiul not in wuidsBat luiigtli. tobcrxpn.-s'^cd 
Tills liiul been held I.ital in the c.ise ul iinytm v. 

Lee. (rt) ^ 


Pel Cm Him. The histoiy of tliat case i'^, that tins 
Court tullow'cd a piciious dcLisiun of tliu Court ot 
King’s Ueiicli to the same ellect {b) . but that case h.ib 
since been oveiiuled. Tlic Judgi’s ot hotli Couits 
ha\c met, and consuleietl the qucslionj and are ot 
opiiiioii, that it IS nut iiecessmy that the year should be 
expressed ni woids at length. 

Kiile lelusLtl. 

(a) V 6{I. If S / v. I X»f , ami ff'./iM rj v. 

Pi/ifioy, UttJtQih 1 MtuiU Sty, unit, v 652 . r.. 


IIuooksby, Clerk, v. Waits. 


iVisv. 8. 


'J^TIIS was an iiction brought to rccovei a sum of A parishioner 

iiioncy due as a cuinpositiun for ti’theii duo to the *^""1' 

^ ^ pounued with 

Plaiiitift* ill right of hid bcncHcc, and retained by the the parson one 
Durciidant. The Plnintifl' proved an account settled >’“*■ *“* 

between the Dcfendiiiit and himself for the preceding nnt'^Iemiiiii^ 
year, wlicrcby it appeal cil that the Defendant had jiaid thecompo* 
money for the several tythes of that t^enr, whicli was 

' •' •' set up as a de- 

ftnic to an 

action for the next yearns compounon-moneyi that the Plaintiff is iutiomaenh 


sufficient 
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sufliciunt to raise the infeicnce tliat a compiibition sub* 
sistiYi, and there was no proof of any notice to deter* 
mine it. Tlie defence rehed on was, that the PJaiiitiif 
liad obtained possession of his benefice by simony, to 
wlijch he was liimself ii party. But Lp Blanc J. re- 
jected the evidence of tlic simony ii|)oii the ground tli.it 
there hud bi'cn a composition for the tythes between the 
Fluiiitifi and the Defendant, which w'as not yet deter- 
mined, and the verdict passcid for the Plaiiilifi'. 

S/trpJmd, Solicit oi -General, now moved to si*! aside 
the icrdiLt, and liuve a new trial. Accoidmg to many 
authorities, (which the iVnirt relieved linn fioin citing, 
iLs being clear law,) die siinonv would be an answer to 
ii biiiL fo tythca III spicie, OI to uii .ntion foi not setting 
ont tythes, and an jilioit foi money due H|)on utoinpo- 
sitiun could not upon punuplu be (hstinginslied from 
the two former And the principles which goiciiicti 
the cose of Cool, v. 5 7'rvM< Hep. .p in an .ictioii 

foi the use aiul occupation of glebe lands, could not be 
extended beyond the r^ase of land, to which tythes coidil 
not ill all jioints be assiinihitcd. 

Ciiuus C. .T. I am of opinion that the decision of 
the learned .lodge w.is pcrh'clly right, and that tliepre- 
-•ent cuic IS not distmguishable on prlncifilu fioin die 
ease cited of use and occupation for glebe land belong- 
ing to a benefice to which the lessor h.ad been sinioni- 
acally presented. The Dcfeiidaiit m this action lias 
undci taken to the PJaintifi^ that if he is permitted to 
retain his tythes, he will p.iy the PIniiitifF a competent 
Slim of money in lieu of them. He has been pcTinitlcd 
to retain them, and when he is culled upon to pay the 
;iioncy, he carps nt the PlaiiitjfF’s title to the tyUics. 
Tlic answer to the objection, 1 think, is, di.it die Dc- 
ieiidant lias enjoyed die consideration and hud the full 

benefit 


1815. 


BiiooKsin • 
aerk, 
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benofit oil his side of the contract, nnd tliuL tlic Plaiiitifl' 
i> therefore in like inai nrr entitled to cliiint the benefit 
of Ills bai^n. 

rcfi 


1815. 

“V ' 
DnooKsni, 
Clerkt 

V. 

W VI IS. 


Ex partp BoNNra. 


7 * 


INURING the whole o€ JSastei term 18 rj notice h.itl llicnotircaf 
been nfHxcd on the outside of the Court ot Com- 

a]>pl/ for nji- 

! icn Pleas, and Icit iit tlie otlior places directed by the n\i&siun as an 
tule of Court of 7 Vi«. term 31G. 3. of Mr. Jiannet^i anonicy, tl- 
mtention to apply for admission ns nii Jittornci' of this 
court in the ensuing 7V{n2(y term. Some doubts which 7 V// term 



were solved upon applic.itiun to a judge at cliaiubci'., ,ng the term 
but not until it was too late for him to obtain hjs nil- next inune- 
inission ill 7 / .ni/y term. /rf'/i/Serjt. now moved that 
Mr. Botina might be admitted in this present term, ajvplKaiiQii. 
upon that notice, uiging that the lule did not require 
rhe notice to be affixed during the term iinnieiliulely 
previous to the term of admission, and that itliad theri>- 
fore been substantially complied wdtli, by the iiotin’ 

Siven in Easter term. 


Gibbs C. J. Hie intent of the rule was, that if any 
person knew any reason why a person applying to be 
■iidmitted as an attorney, was improper for that situa- 
tion, he might have an opportunity of staling it when 
the objection could be effectual. Any one who wished 
to oppose this gentleman's admission, would be induced 
by the notice that was given, to watch for his applica- 
tion during the whole of the then next succeeding terra, 
and (jiiding that no attempt for admission was mode, 

he 
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i 8 i 5 > lie would conceive the whole matter to be at nil end; 

Ills vigilance would be eluded, if the gentleman could 
lioNN^ be admitted in a subsequent term. 

llCA'iii It would be a dangerous precedent. 


The rcbt of tfic Couit concurred in 


Refusing the Kiile. 


Kev 9- 


Horn \. soy r. Cook. 


If ilie Pbin- I N reples in, and issue ]ninrd on a plea of tender of 

iilT’s counsil j j lent, the I’l.iintin ’s evidence 

acquiesces III ,, ,, t , w". t 

ilie Ju'igt’s before iJal/asJ, at the /» f»ii '•fn Jo/wwi//? assizes 1 8 1 5, ii ns 

ruling at the that upon the laiudlord’s entering the house iMth :i haililli 

tl'if Defendant tenant went up stalls, .iiul leluiiicd \ii(h two bank 

takes a lerdict notes, often poiiiuls, utid two pounds, .uul two guineas, 

'witliout going ],(. |,„(i n table before the lessor, saving, “There 

the Plainti/r is lent, take yoiii lent, and give me niy change.” 

vill not lie After a little intciv.d, lie produetHi .1 retcipt fbi l.tiuU 

muwU^nujse lortl’®* piopcitv-tax, and said that aiiiniint must he 

for a new trial dediiLteil, and addwl to the change. 'J’he lessur ■ tated no 

of a*m«dir«.- olip’^^ion to the manner of tender, but after the money 

tion. had lain an lioui on the table, w'cnt away witboiit 

Atcndcrofa it, and Ins baihft* iiiudc a disticss. For the 

larger sum, 

quinngi I.ange, Defendant nti objection was token to the sum being 
18 not a good partly in bank notes, but it was objected that no 
!maller*um. tender was provc'l ; first, because the prease sum was 
A plea of not tendered, nor could be had, unless the lessor 
tendwof^half a change, which he was not bound to do, 

Beth'ibee v. Davis («); for if he might be required ta 

supported by 

evidence of a tender of the half-year’s rent, nquiiiqg the bswr to get change and 
pay hack the property-tax. 

(o) j Cav^i, fo. 
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give chan^'c for n tno pound note, so might he for a 
note of 50,000/. ; secondly, tliat the qualification sub- 
joined to the tender before the .• staor Jiiid accepted it, 
made it a tender, not ol i il, 1 c^., us n\ erred by the 
jilea, but of 1 2/. i os. deducting the pi upertj -tax, and so 
a fatal \nriancc. The counsel foi the PlaintilT suggest- 
ing no other distinction on the first point between the 
case cited and this, than that there the niopcy was in 
the hand, and, here on the tiiblc, Uallui J., tliiiikiiig 
the loLahty ol the iiiniiey iiiiinaterinl, held both ob- 
jections valid, in which the PlaiiitilT's counsel ac- 
quiesced, and a verdict passed foi the Defendant without 
the latter going into his case. 



Robinson 


V. 

Cook. 


lleifsooofi Serjt. now nioveil to set aside the verdict 
and have a new tiial, upon the ground th.it the tender 
of a gi cater sum was u good tciidei for the less. 
IVatlc't, ease (a) Inul, he said, been inisioiiccivcd by 
TjC lilanc J. m the ( .im* citeil, ior w hei e the tender 
was oi two Spaui'Ji ilouble pistoles, .iiul li\e shillings 
in SjutHiih siher, and llic residue oiiK oi the 25c/. 
ill silvei, it was impossible that the party should re- 
ceiie the precise sum of 250/ without giving change, 
jet the thud icsolutioii is. that li a man tenders mure 
Than he ought to p:ii, the tender is good: for umne 
tnajta conUnit in m iiuiius, and the other ought to ac- 
cept so much as is due to liiiii, qmtuifo plus Jit quam 
ftett dt'Lelf vidfiui eliam tllud Jieii quod Jaciendum esl 
lit in laajoie summit conttni'tui muioi. 

I'/ie Couit iiicliiicHl to think both objections good, 
but peremptorily retused, after the points liad been 
ubandoned by the PlaintilF’s counsel at tlic trial, and 
the Dcfcnduiil thereby precluded from going into his 
caM‘, to permit them to be now even mooted ; and 


(1/) s C« Sts «• 


Chamln e 
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iSi;. 

Robinson 

V. 

COOK. 


iVoT IJ‘ 

TVie Plainiin" 
having one of 
smcral ware- 
houses! next 
hut one to a 
hojt-liuilder’s 
shop w'hich 
tnoli. rirc’i on 
till' bame evcii- 
iiifi after that 
fire was appa- 
rently exim- 
gijishiHli ga\ e 
inMniclionsiby 
an pxtraor- 
iliinry convey- 
anref for in- 
suring that 
warehouse! 
then having 
others uiiin- 
suied! hut 
without appriz- 
ing the insurers 
of the neii n- 
bonnng Ine 
'1 hough the 
terms of insup- 
rance did not 
cxoressly rc- 
(jUin* the com- 
munication! 
held that the 
roncealment of 
this fact avoid- 
ed the policy. 


CJamhe J. obNortetl tliat tlie plea stated a teiidei c' 
till* wholr; the tender proved was of tlic whole •nunii\ 
the property-tax. 

Rule ri'hi''C i' 

Co}ifei Tinclder v. Prentice, ante, iv. 549. 


Bute t. Tuuxeii and Otheis. 

was an action of covenant brought against the 
tlirectoTs of the Phanix Fire Insurance Office upon 
.a polity of insurant o, dated the 25th JMy 1814* ef- 
fected by the PluiiitiiT on a certain warehouse in Heligo- 
land, The policy rclerrcd to a letter of the Plaintiff’s 
of nth Jidy 1814, containing the inetructions for the 
iiisannicc and trrtaiii coudidons to the policy annexed! 
amongst wliicli was! that if any person should insure 
his buildings or goods! and should cause the same to be 
dcscrilied in the |jolicy otherwise than ns they really 
wore, so as the same were cliargcd at a lower premium 
llinn xvos theieiii proposed! such insurance should be of 
no fbrcc! and that persons insured vhoiild give in a par- 
ticular of their losses signed, and verified upon oath ; 
and if there appeared any fraud, or false swciiiing! the 
chiimiint should torteit Ins clniiii to restitution or pay- 
ment. Tile Delendniits among several pleas, pleaded, 
2dly', that immediately before and at tin* time of the 
writing the Plaintiff’s letter ritened to in tlic declara- 
tion, to wit, on the wnrehuiise in the de- 

claration mentioned, and the inci chaiuluiea contained 
tlicrcfn, being the premises intended to be insured by 
the policy, were in imminent peril of being consumed 
by fire, wlncli the Flaiiitiil* ut tlie tunc of writing the 
letter very well knew , that the policy was effected upon 
the rcpresciitalion loniaiiicd 111 Uic letter, but that tlie 

i’ljintifl 
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Pl.'iiiitift* tr.iiiduliMitly and deceitfully, and witli intent 
to induce tlic Defendants to effect the policy, before and 
nt I lie time ot effcctinir the banic concealed from the 
Deleiidantb the fact that the prc<iiibc» wcie in eiich 
peril; by reason of which concealment the Deicndnnts 
aieirinl that the policy w*as void. The Planititr repheil, 
that at the time ol writing hib letter, he did not know 
that the preniibeb were in iinniinent danger of being 
consumed by lire, and did not fraudulently and deceit- 
hilly, mid with intent to induce the Defciidants to effect 
the })olicy, conieal iioiii the Detendants the lact that 
the piciiiises were in siich peiil The Defendants joined 
I'i'iie on this lephcation. The cause was tiicd at Guild- 
at the «ittiiigb alier 'I'miihf teiiii 1815, before Cii 60 \ 
(' •!. It aiipeuied that the Pl<iiiUi(r was possessed of 
two w 11 chouses nc one ol which was sepa- 

laicvl by only o'le ollii 1 I'liildiiig liom the woikshop ol 
a boiil-biiild< I, whuiein a file hi oke out about 
‘'Cieii o’cloik 111 tlie cieiiiiig of the i ith ol Ju/i/. 'J liai 
hio, howe\ei, was .ippaieiiLl> e'>linguished in halt .in 
liuiii, aiul lour jieisons weic iiiiployed by the I’lmnliti, 
who w.is a iiiagistiate tlieie, lo wauh duiing the nig'iit 
le-'t the liic should again bieak out. The RUiiiitjlI on 
the saiiio evening wiute tlie Icttci leteiied to in tlie de- 
claiation to lus agent 111 ZiOnifuHf reqiiestjiig Jiiiii lo 
effect the insurance against file fur three months, ui 
400/., upon the Flaiiitilf’s warehouse^ No. 1. siluite on 
the Sou-tk quarter of tlic lowei town, between the waie- 
liuusc ot M.r. Jb/in Leadri to the South, and that of Mi. 
S'lcolaus Petet Krohn to the Nuitli, us also upon the 
coffee in casks and bags tlicii stoical 111 the s.iinc warc- 
liousc, sahie 3500/. The m.iil foi England w.is to snl 
that day, and was then closed, but the PlaiiitifFpic- 
cured the master of the packet-boat to lake tlic lettci 
With him, a'ld put it into the post-office .it Cmkaieny so 
that l!ic lellei lull Hdi^oUind aIa Lite hoiii on tlie s.iim 

ni'dii^ 



TUHNSFC 



340 


CASES IN MICHAELMAS TERM 


1815. night, and it reached Unglaiid by tlic same packet on 
the 24lh, and tlic Pluiiitiff's agent, on the following 
I,. day, efllctcil the policy in question. Early on the 
Tlhm:h. morning of the 13th a fire again broke out Jii the work- 
shop of Jaspa the Imat-buildcr, and consumed the pre- 
mises insuied. The jury acquitted the PlaintiiF of any 
finud or dishonest design, the fire being apparently 
cxtinguisljcil when he ordered the insurance, but 
thought that the circumstance of the fire on the 1 1 tli 
ought to have liecn communicated to the Defendants, 
who without tins information did not engage 011 fail 
grounds with the Plointifl^ and for whom, under these 
iirciimstances, they ga\e their verdict. 

/>/;tSei|t. now moved to set aside the verdirt and 
hare a new tiial, but the Court 

lletiiscd the Rule. 


iVoi'. 9. 


Smith v. Biiown. 


WHiere pooih, 4 SSUMPSri\ 'Ilie Plaintiff in his first eoiint dc* 

consigncil to clarcd, that in ciiiisuleriitinu that the Plain I iff would 

ail agent to lie 

solil on com- consign to llio Defendant at Jinsfol ceitain denis to be 
mission by a |jy jjn. Defendant lor the Plnintilf on commission, 

strn^’mams^lie the Defendant undertook to sell them, render a just ac- 
absolut' on- count, and [lay ovei the prucccds, and although tlie Flain- 
irol over them, |j, consigned, and the Defciidaiit received, 

die goods on the terms aforesaid, and aflcrnards sold 
them and received the proceeds, yet the Defendant liad 
not rendered an account, or paid over the proceeds. 
'II1C second count stated, that in consideration that the 
Plaintiff nould consign to tlic Delendant at Bristol cer- 


liavc lieen 
shipped and 
dispatched, 
but are not 
yetamved, 
the coiuigiior, 
pending the 
\o}age, mas, 

III pleatling, 

still desenbe the sending them as a thing future and executory. 

I 


tain 
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tniii (k<a!> iii tlio tiliip M/inj jinHf iii order that tlic De- 
fendant mi^ht di«pose of the same lor the Plaintiff* lur 
coniiuis^ioii, the Deieiidant uiidiitook, that directly the 
••hoiitd liu\c ill rived atHi/s/oAvith thegoods, 
he would wiitc to the Plaint iff* the same day’s post, 
when he, the Plainlill| might diawra bill of exchange on 
the Deleiulnnt Im 6ooI. on nccotint ol the goods, and 
^Mtiild IK ( 1 pi ih(‘ same, oi , li it would be any advantage to 
the PlaintdK woulil gi i iiid eiul to the IMiiinliira b^liurt 
d ite binl II 1 lull: lli.it till PlaiiitilVdid afferwinds send 
the good" to the Di ieiidaiil at /Im/of by the Ani'i 
to be Mild on loinniissiun, that the ship aimed) and the 
Di'iendaiit letejsed ihein on tiiuse terms, but that the 
neieiuhuil did net wiile to tin J*laintiirpin$uant to his 
iindei taking , that ihcieiipoii the Phnniiff on 23 Ve- 
^ r 6i j diew a bill on the Delendant at two nionthb’ 'ight 
loi 789/. payable to the PlaiiUiirs older, nnii picsented 
It tot acceptance, but that the Delendant relusetl to ac- 
cept. The thud count stated that in consideration that 
the Pl.untill would consign the ffeah to the Delendant 
to he soJil on loiiiinuision, llu‘ Deleiiclanl nndertook, so 
soon 11' he should hiisc rcccnecl the deals, to accept a 
bill to be drawn by the Plaintiff* on the Defendant for 
on .iLcount ol the goods, that the Phnnliff’.'iftei- 
Siauls consigned the goods, and the Defc'iidant ac- 
c ( ))led i hem on those terms ; that the Plaintiff thereupon 
on 2 { Nvvej.il/cr drew on the Defendant at tv\o months’ 
sight for 589^. to his own order, and presented the bill 
for acceptance, which the Defendant refused , the fbintli 
count alleged that in consideiation that the Plaintiff* 
had Loiisigncd to the J)cfendBntat.8r/5to^ccit.un goods 
to be sold on comiiiissioii, the Defendant undertook to 
accept a bill to be drawn on him by the Plaintiff on ac- 
count of the goods, or to return such bill writhm a rea- 
sonable time, that the Plaintiff caused tlic goods to be 
delivered to the Dcdeiidant, and that Uic Defendant re- 
V0L.VI. A a ccivcd 
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rcj\cd Llicni on those Lcnns; tbtit the dieti uti 

the Deleiidant on account for 589/. and presented tlie 
bdl iur acceptance, which the Defendant refused, not 
would he icturii the bdl within a reasonable time. The 
filtli count avcired that in consideration that the Plain - 
till h.id shipped and consigned to the Delendunt the 
goods to be sold lor commission, tlic Defendant under- 
took, in a reasonubic tunc after lie sliould have received 
the goods, to accept a bill to be drawn on him by the 
Plaintiil on account thereof^ to wit lor 600I. , that the 
l^laiiitilF caused the goods to be delnercil to the Dc- 
fc'iidant and on 23d November drew on him at two 
months’ sight lui ^89/ and piesenteil the bill for ac- 
(L'ptaiice, but although a leasonuble time for accept- 
ing had elapscsl, the Defendant would not accept. The 
sixth count was tui not acsoimtiug and paji’ig over tlio 
jjroceeds oi the sale 'Die cause was tried at the sit- 
tings alter Tititiltj trim 1815, before Gibbs C. J. at 
Gmldluill, when the Flnuitiflj who resided in hondont 
pioved, th.it being in liieli.dnt ol ciiiplo^uig the Defeii- 
d.int to sell goods (or him on eoiiiinission at Bristol, and 
liaving ii'ieised Irom Iiini mtui iiiiition that he had the 
opjioiliiiiit^ ut dis|H)sing ol it c.2igo there, he shipped 
(lie de.ils to the Drfend.iiit by the J/irr; Ann, and on the 
3ibl Otlubei tviote to him inclosing the invoice and 
bill ol lading ainuuntiiig to and added, I want 

Cool , and would (bank yon to ri'init me any thing on 
ftondon that would come due about tliicc months If 
not, I w ill draw .it that time 111 manner as belbre.'’ The 
Deieiidant on the 7th of Novembei wrote in answ er, 
that the Plainli.f ** should not ask him so to do, until 
tlic deals weic urrivcxJ, when the FlaiiitilF might depend 
oil the Defendant's punctuality, and giving him every 
support 111 his pow'cr ; and that the moment the Mat y 
Aim arris cd, the Plaintiff might depend on hearing 
from him.” The PlouitilT on the 1 ith « recjiic'sted the 

Delotid mt 
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Oofi'iidaiit uoukl iiilorm liiiu, nluitliri hr would remit 
tlic 6col., or, if ihc PlainlilF * diaw on him fur it 
on the arinal of the \csscl. Stic h id s.nlcil fiom 
don on 2d iijitant.” TJie Dctciidaiit on llic i2tli re- 
joined, that he nould, directly tlie Mail/ Ann nt rived, 
write him bv the same post, when tlie PlaintifF might 
dr.iiv on liiiii, or, if it would be any fidvniitngu to the 
Phuntili^ the Dctciidaiit would gel him n diurt dale 
b.inker’s bilL’' 'Ilic Plamtillj 111 consequence, 011 tlic 
23d of November drew on the Defendant for 569/. p>i>- 
.ible at two niontlis after bight to the PiuintilT’s order. 
Tills bill was prcbcntcd foi acceptance on the 24th, but 
the Defendant, after keeping it till tlie loth of JJccrmbeiy 
reiubod to accept it, upon the ground that the Plamtift 
liad uvei -di awn Ins account w ith them by ^03/. 14;. -jd , 
and for the same reabon refused to re-deli\or the denis. 
The Mait/An7i with the deals ai rived .at Bristol on 
4th December. After verdict foi the Plaintillj Beit Serjt 
now moted to bet it aside, and.i'nter a nonsuit, upun 
(he ground that the ciideiice ul these Ictteia did not 
prove the conti act staled in any one ol the coiiiitb. As 
to the promibo, that when the Mdii/ Ann arrived, the 
Defendant would let the Plaintiir know when he might 
draw on him, there was a fuithcr act to be done by the 
Defendant before the Plaiiitiif could draw on linn, 
namely, to fix the time wleMi the bill bhoiild be di.iwn; 
.iiid if the Plaiiitiir complained of any bieach in that 
re-pccl, it ought to ha\c been of Ins omission to fix 
that tunc. Next, li there were proof of .1 promise to 
accept any bill, it w as not to accept a bill at two months* 
«.]ght, but a bill at three months from the arrival of the 
good-) in Bnstol, as was mentioned in the letter ol 
3 1 St October. Next, if there w'ere evidence of a contract 
to accept a bill .at two months’ sight from the arrival of 
the goods ill Bristol, neither ot the counts correctly 
described the consideration of that contract. For the 

A a z consider- 
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consideration in the 2d and 3(1 counts was described to 
bCf that the PlaintiiF would thcrcarter send the deals, 
wrhercas the eiidcnce was, that he had then already sent 
the deals; there was a nutenal disliiiLtioii between a 
consideration executory and executed, and the Plaiiitift’ 
had before the writing of that letter actually dispatclicd 
the vessel from London and done everything wliiili de> 
pended on him for delivering the goods to the Defend- 
ant. The fourth count averred a promise to .tccopt a bill 
Ht two months’ sight, for which tlieic was no foiindatioii 
in the evidence, and to both thefouith and fitrli counts 
it might be objected, that the promise prov'cd was in 
the alternative, cither to accept a bill ot exchange, 01 
send a banker’s note ; and these counts do not statu 
that alternative, which is necessary; for otherwise, if 
the Defendant had sent a good banker’s note, it would 
have been no answer to the charge contained in these 
counts, though it would be a complete answer to the 
justice of the Plaintiff's ease. 

GiiuiB C. J. It requires some attention to the letterq, 
witli reference to the d<x;larntion, to see whether these 
objections have or not any foundation. The first ob- 
jection is, that the Flaintiif has mistaken Ins course, and 
sought to base a bill at tw’o months’ sight, whereas he 
is entitled only to a bill at three months, or to a bank 
cr’s bill. The truth is, the Defendant being a creditoi 
of the Plaintiff’s, got the goods into his hands, holding 
out to the Plaintiff that when he got them he would 
give him an ac 'cptancc; but his true object was, that lie 
might get the goods into his hands, and retain the pro- 
cccxls towards his debt, lliis is in evidence; fui when 
the bill is offered for acceptance, the Defendant does not 
object to the form of the bill, butsajs, the Plaintiff owes 
me more money than the amount of the gucxls. 'I'lie 
first objection is, that there is no contract to accept : in 

I answer 
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inswcr io llu* Pl.iintill'\ hller, llii* int 

“ when the loiiic, adu in i> diaw i>n me,'' ulnih 

in all iiieri.iiilile l.in^ii.ijre iiieuii>> tlijt if the PJ,iui- 
tifT ditiw-., the Dcrend.Lnt will accept the bill. 'Jlic 
2 d objection is, that the CL.iiti.icL is lui accejitiiig ii bill 
at three months , this oi igiiMtcs in a inibundcrbtiindiiig 
ol the letter of 31 si Otlofiii, lor the PltiiiitilF then sa\^ 
remit me any tiling on I London that will become due in 
about three months. The JJcfeiidaiit’s Loiiiisel ingeni- 
ously traiislers this to three months after the arrival of 
tiic deals, hilt th.iL is not the iiitciit. This is a request 
which was iK'voi complied with, to send to the Plaiiiliir 
bills due It till I'D iiiimllis fiom the date of that letter. 
sO that the bill winch was drawn at tw'o months’ sight, 
and which, from the date of the arrival ot the deals, 
would not he due till the 7tli of Febyuary^ falls due at a 
later pciiod, and is thciefbre more favouriiblc to the 
Dcfcndiint tlvui would have been the bills spoken of m 
this letter, wlnth were to have only three months to run 
Iroiii the 3 1st ol Otlohet. So tltcrr is no defect in the 
siihstanco ol the PlauitilT’s request. But it is said, there 
is no count w'liich lajs the coiitiacC os executory on the 
part ol the Pl.iiiililt'. It is, however, clear, that the 
Pljiiitilf IS continuing to send these goods, up to the 
time when they get into the Defendant’s hands; for up 
to that time the Plamtilfhas the control over them, and 
is therefore still sending them. I am by no means clear 
that the Plaintiff may not recover on the ^tlt count, for 
the letter says, directly the Maty Ann nriivcs, we will 
write you by the same post, when you may draw on us, 
or if It would be any atlvantogc to you, we will get you 
a short date banker’s bill. The option, which it should 
be, was tor the Plaintiff. But the breach is complete, 
by not writing immediately when the cargo arrived, and 
giving notice of its arrival. Tliereforc on all these 
grounds we think the verdict may clearly be supported 
on one of these counts, and that the rule must be 
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Intnest gnen 
on aflirminci. 
«f a judgment 
in an action on 
an attorney's 
undertaking to 
pay debt and 
taxed costs on 
or before a diy 
Lcrtain. 

On the exe- 
cution of a 
-urit of enqui- 
ry, a thcriff's 
jury ought to 
give mtercbt 
in such cases 
where the 
Courts at 
IVfstminftfr 
would allow 

It. 


(IN THE EXCHEQUER-CHAMBER.) 

1’. Edmunds. 

J/' LA IVES motctl for interest on the aflirmance m 
error* of the judgment which hud passed against 
the Defendant by defiiult in the Court below, in an 
action upon a special undertaking of the Defendant, 
who W.IS an attorn^, in conbidcration of the Plaintiff’s 
couiitcrmandiiig notice of trial in a certain cause, to pay 
on or before the first daj' of ,Timc the Mun of 64/. .uid the 
taxed costs of that acUon. The sheriff’s jurj' on exociit- 
iiig till* writ of inquiry in tins case, li.ul not gnen in- 
terest, and it was their practice ncser to give interest 
upon tlie cvecution of writs of inquii\, a practice 
which lie conceived, and the Court agreed, to bi' 
erroneous. 

I 

7 'Ac Court observed, that the question for their 
giiiduncc, was not whether the Plaintiff had recovered 
interest at the trial, but whether he was entitled to 
recover interest, and upon this instrument they thought 
he was: it was the province of the Couit onl^ to carry 
on, in aid of the verdict, after the time of ihc trial, the 
giving of interest, which the jury cannot give for the 
subsequent time, because it has not then elapsed , but 
it the Plaintifi was entitled to take interest at the trial, 
tlmiigh thejuiy did not actually give it liini, the Court 
would give It now; and as the undertaking made the 
nioiu'y p.i}ablc on a precise du}, like a note or 11 bill, 
they granted tlic apphiution. 


Rule absolute. 
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t . J I N. 

2 N this jction, bnjuglit ngiiust thi' wardfii ui iht* 
Fleet lor in rsinj'c, *'j/«7i//r?c/, Solicitor-CUiifial, and 
Ml niK'tlKM notion hi ought lui tin* liko iig.iinst 

iho ‘line DcfeiKhint, Ih^t Serjt , li id obt«med rules 
HIM ioi setting aside the prorecdiiigs ns Ml egiihir, upon 
the gioiiiid dial the lulls lind been filed in the Jong 
■\at .1.011, -vilieieis, liy the aiitu'iil pnitice of ihe ('unit, 
iio li 'I roiild bo filed ig.iiiist the Harden end oll'er 
cFcers oJ the t'oiiif, except in term time 

T,i ' ? mil I'aui^huu .Sorjts. m this case, nod in ibc 
olliet Copley Serjl., shewed rnese aginiist tliese iiiles. 
'I'he piactice antii'iitl} w:u, that no .iclioii roiild be 
roinineiii ''d eitlici ig.ilnst aii} ollicer ol the Court, or 
liny piisoiier, except lu iciin tune, but that pintlicc 
lias long been ch aigrd, 'ind tliV* wirdcn stands in no 
belter condition in tl at respect than other olFice^ cl 
the Court. It ms fii 't < hi.igod in proLCLding ageiii t 
.111 attorney in the time cl \ac.ttion, .is ineiitioned by 
Ihdlet J. Ill the case ot Coma foul l*tne{a\ iird 
I lie case ol Lane v. Wheat [hi) is expresa, that :i bill 
laiglit be filed against an .attorney in vacation, iii a case 
wlieie it liappciied to be necessary, in older to s.a\e the 
demand from being barred by the statute of limitations; 
but In IVagkom v. Fulds (c) llic Court positively denied 
d.Jt die piiictice was conlinc*d to tiint peciih.ir iiistiince, 
.'.lid ruled that it wos general. Upon se.irch in the 
prothonctary’s ollicc it appears that the pr,ictice ol filing 
bills against attorincs m vacation, lias pruvnilcd iii this 
court more th.an 40 years. 'Uic same point was holilcii 

(#1) Doug. 313. (i:) j 7,1/11 Rrp. ij], 

(i) fU 

\ .1 I lU 
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1815. 

CnooK 


nu 


in Dodsteoft/t v. (a)j and that the Pl.iiiitifl'iiiio-ht 

entitle hi^ declaration, by a special iiicinoraiidiiin. In 
Heron v. lidmnds ( 4 ) die ‘■ame dnctriiic it> extended to 
the ease of a pri«oner. Ko case is extant, a>> to the 
uaidcn, but the reason is a^ stiong, or strongei, as to 
bun, lor if no bill can be bled ngnin*'! him 111 the 
vacation, a prisoner ma^ be let nut of 1 ustody on the 
first day a vacation, and i( he is again found 111 
the custody of the warden befoie the last day of the 
vacation, 110 action can be niaiiitJincd loi the escape; 
for before an action can be Lomnicnccil, the j)cJend.iiit 
viiU be provided uilh his jdca of rc-taking the prisoner 
oil fresh suit. The Comt will not cuiiiileiiaiicc enrh 
an use of the Maiden’s pinilige II an escape happen^ 
Jii term tiiiio, it is the Plaiiilill’s own lolly if he Mill not 
sue nnmedialely, and it a recaption t.ike jilacc befoie 
action brought, it is a bai, but utheiwise not. It Mill 
be said, tins ndiaiitnge is a light ol tiu w.iidcn's, but 
so, It MBS, as to the statiile ol liinit.iliuns o great 
advantage to nttormeej that if the peiiod ot six \car> 
ran out during a vacation, 1 hey w ei c discharged ; but 
both arc incidental advantages, and not to be coii- 
aidcicd as ot that description, mIucIi the Coiut Mill 
uphold. Tlicrc is no ci ulenre that the pr.iclice 111 
Siiinlar cases is adveise, lor din ing the last 26 v < ars, until 
the picseiit eases aiose, no action has been coinineiiced 
ill vacation tune. The same principle Mill apply lu 
this ease, mIiicIi was held to apply to narrow the 
privilege ot nttornies when that question first ariise. 
The Couit has jurisdiction to make ntiyncwnile for 
the govcriiinciit of their olhccr, which the justice of the 
case icquiies. The statute i Bii. 2. c. 12, that 

it vcij early was necessary to keep a strict watch over 
the conduct of the warden. By the statute 8 & JT. 3, 


5 7 jf ni Rfp. 315, 
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<. 2 j. 1 6 no retaking on fresh pur'-iiic »hall be given 
111 e\iilcnce on the trial of aiu ibbue in any action of 
ekcupe iigaiiist the >vnt{len, uiilcao ihe sainp be bpeciully 
plcadocl, noi bliall an> special plea be taken, received, 
oi allowed, unless oath be flr'«t made in writing by the 
Walden against whom such action sh.tll be biought, 
and illcd in the propci oilice of the respective courts, 
that the jirisonei for wliosc cscnpe sulIi ‘iiction was 
brought, did. without his consent, piivit}, oi knowledge 
make siii.]v ^.^cape, and il siith aflidav it shall be false, 
lie shall loiiiil 500/. In this case no such alHdavit is 
made, and theie n \e13r stioiig giound to suspect con- 
nivaiiee, loi the w ndeii went toy*.r.i n aflei the piisoiier, 
.md hi ought hiiii back, and had hiiii lute beloic the 
first il 1^ ol LeiiM. Ji tlie pi aclue. contended foi b^ the 
GcUridaul Is to ]ne\ail, a pcisoii who lies the lulci ol 
the yV.'f/ in IV. il he thinks piopei, lake dinjiig the 
Viualion .1 lodging at .mv oJ f lie vilkigos loiind Imk/on, 
and sl('C]i theje everv night and tome hack in the dai, 
or lu niav make 1 liiiii on llie cihitineni, so long iis he 
letUiiis hilhei b<roiothuend ol llie vai.ilioii , so that 
vvhciiaii action lor an escape is coniinenci d, in loriu 
against the vvaiihn, Inil 111 suhstaiice .tgaincL the iJe- 
fendanl, who, having the lules oi the piisoii, gives 
seciiiil^ foi his abiding vvilhm the iiiles, and against his 
sureties, the piisunei’s ictiini would, according to 
Bond/mis \ Witfhn {a)f be a good plea* this practice 
ought to be checkid. 


1815. 

CnouK 

V. 

F\i ts. 


Shi‘p7ifid and litsl m sapport of their lules, ub^eivrd 
that it was nnnec essary on the present occasion that 
the Defendant’s aflidavit sliould state more than it did. 
The case must be dc'culcd on the general principle. 
The books of practice say that a bill may be filed 
ngninst attornics in vacation In but not so in 

this court, llic Court, it is true, may make new rules 

(a) a Trrvi R/f, is6. 
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1815. 

Crook 


V. 

E\LBi 


of practico for the government of their ofTicert, but 
they will not make them with a rcfro&pcctive operation. 
A strong argament arises from the statute 8 & 9 3. 

r. 27. that the legislature were then looking to the 
then existing practice of filing bills against tlie warden, 
which was alw~ij s done in term only. The 1 2th section 
ic(|uircs the warden to plead in eight da^s after the 
bill filed afid a itile to plead given, and if he dues not 
plead in three d.i\ s aftei the rule is out, the Plaintiff 
may sign ]iidgmcnt, which, it may be observed, puts 
the warden in a woi'e situation than any other De- 
fendant whatsoever the rule to plead cannot be a rule 
of the prcrediiig term , it cannot be .1 rule of the suh- 
sctpicnt term. Anile to jiliad cannot hi* given but 
while the C’ouit is silting to give it, thcrelorc the con- 
clusion IS that the legislature wcie looking only to the 
practice of filing bills in term, and intrndid that thev 
could be filed at no other time. It i. tme that it v.as 
I 'tended to make the niocccclings against the r^aiden 
less dilatorvj but *1 wa» necessary before that st.itutc, 
not nnlv to file a bill, but to diiiver .. dcclaratjon, ard 
to call the waiden in couit, all of which steps took 
time, hill licic the statute says that neither apprar- 
ance, declaration, nor call 111 court, ail of wrueli 
•lie ncetssir} jn the ease of an attorney, shall be nccco- 
sary in the ease of the warden. The uiiavoidab.c con- 
sequence of that statute if otherwise intLrprctcd, is, 
that there must be a new sort of rule to plead, not a 
rule of court, but a rule made by a judge out of court. 
It would be incongruous to hold that the statute }i..s 
created a new sort of proceeding ; the inference rather 
is that the statute alluded onlj' to a rule to plead 111 
term. If, indeed, the prisoner i'^ in custody when the 
plcR 18 pleaded ill Term, the Phiintiff has all to which 
L'* 1 . eiilillcil 
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Gians C. J. The ca«cs decided in the court of 1815. 
King’s Bench, Jiid tlie praciicc built thereon in this ‘ ^ 

court, at first raisinl in my mind and the minds of luy 
brellicii, some degrei' of doubt, and 1 loiiceivcd that a £yi.i& 
hill might be fdod against the isardeii in \acation; but 
on looking to tln^ statute our doubts aie done away. 

Th IS ''tatiite rcgiilaie tin* pi occetlings 111 actions againct 
the Maiden upon the then existing practice.* It mohM 
be the gieite.t iii|ii^ticc, if mc were now to alter tin* 
piactiie, leiiMiig tin* statute to bi'^r agimiot the waiden, 

Mithniit Ins h.i\ii)g the advanta*;e of the .an'ieiit pne- 
tae. Tlic Lii.ictiiig pnit ol the 12th ectioii is, if shell 
he kiMhil lui any pi 1 sun having c.iii>e ot ai '.tun .again t 
tin Maiden of tin /'/i^/prison, upon bill filtil 111 tlic cui it , 
lit Common Picas m IXtliequcc aganisi the stud warden, 
a Mile hiinggncii to pli ad tlieieto, to he out eight da} s 
'U must liui liliiig siiih bil), 10 siifii judgment .ig.'iiiist 
ilie s'lid iiaidiii III file unless he plead to the said 

hid ’iilliiii ihii'e il <' . .iltei spih ride is out. The 
lie. (Ill 11, e lebli > > <1 is. llinf on filing the d^tlaraiion, 
if I PI.ii.iiJ1 sli i!l II, nil) dntcl} sue o'lt an 1 ight-day-nile, 
i.iil il the Dell lul '1)1 doe. nut pUad ni tliice d.i}s attrr 
:iii' iiile I. fiiil, then the i'laintiil istnutlcd tojiidgincni. 
i. It'S liceii justly ulisiivedby the eoaii'cl lor tlieDe- 
leiid lilt, tliat a I’di' nii.st be of some term; the rule for 
the M. 11 den to pie ui c.mnot lie of the preceding term, 
lot till cause ol action had not then cxislcal, nor had 
any jirocccilii.gs thin been instituted;, noi of the sub- 
sequent term, tor the Plaintiff may oir.ain jud/-mcnt 
bi'tuic th.it team commences thcrelbic the statute clcar- 
}i piucrcais on the sappobition, tliat the practice was 
coiitinrd to diclaniig in tcim-timc; and it would be 
* ''g.eaUbt injustice if the practice were now to he 
c a iced I tjicrcfore think the proceedings must be 
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Hlatii J. declared himself of the same opinion. 
The statute of IV, 3. was made to adrance the action 
against the Harden. 

CiiA^innE J. I am of the same opinioUj althoiigli, 
iiut for the statute, I should have been of a different 
opinion. 

Dallas J. concurred. 

I MIS then lno^cd to amend the memorandum of the 
lull, so as to make it appear to hmc been filed on the 
fust day of the term, on hIucIi day it vas 111 fact agtUii 
brought III and filed. 

CriBBs C. J. The Plaintiff must fih lus bill 
lie has cho'>cii to file it again 011 the fiisl d 1 v ol tlii^ 
twin, !iml to ^tund on both his titles. We cannot il- 
low that. He must begin rfe /mv, 

ilulc absolute, but h itlioul costs. 


Aor.ii. Stock and Others r. 

An action can- j ^ this case, as in the last, a bill fur an escape having 
bccmr^mced been filed in the 7 iini/i/ vacation against the Harden 
against iiil of the Hefty Shepherd Solicitor-Gcncrul had obtained 
H^en of the to set it aside for irregularity. 

bon. 

Bosanquet Serjt. on this day shewed cause. He con- 
ceived that the statute p& 10 3. e. 27. contained a 

material clause, which had not been adverted to on the 
argument in the preceding case, and which shened that 
the practice of filing bills against the warden liod not, at 
tlic time of passing that act, been confined to term-tune. 


1815. 


ClttlOK 

Tk 

Eilcs. 
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fts the Court ]iad on tliat argument inferred. By the 
>3 til section the same rule of praetjcc is established for 
ilecliniig ngaiiibt n prisoner iii the Fleet, as for declar- 
ing against the warden, vi7. that a rule to plead shall 
be gi\cn after declaring, to be out in eight days at most 
alter the delivery of a copy ot the declaration, and if the 
Uefciidaiit do not plead bclurc the lule is out, the Plaiii- 
tdf may sign judgment. Ne\erthrlchS, it is the acknow- 
leilged piaetice in this court, that a declination may be 
filed iigaiuat a prisoner in the time ol vacation, and the 
Mine difliciiltv would arise in this case, as in the cose of 
the warden, tint if the rule were entitled either of the 
preceding oi subsequent term, when judgment was to 
be signed in the vacation for want of a plea, there would 
l>e an incongi uit\ if the eight days meant eight days to 
be accounted m the \ acatuiii , but, he said, the meaning 
ul the statute, in that eviircssion, was, that the rule to 
[dead should be a rule (u plead according to the prnc> 
tiie of the court, nuiiiolv, a rule^wrhich should run only 
III term tune; for a rule to plead is to nil intciits a pro- 
ceeding in term; sn that the Detendint should have 
eight da^s in bank to plead, which rcino\ed the whole 
didiculty . ilieicfuie, although the bill weic filed in \n- 
catiou, the rule to plead luiglit lie entitled as of the la'>t 
tlni ot the prc'ccdiiig, or first day of the subsec|uciit 
teiiii, .'irid the rule would gne the Gefendniit time to 
plead until ihc eighth day ot the succei'ding term, and 
50 the statute would give no facility to the sigunig 
judgment against the warden in vacation. Lord Mar^- 
C. J. ill Iltlls V. Ilcm ick (a), states the practice ol 
tins court in respect to prisoners, n.imcly, to file a bill 
as ol the pi cceding term, and then to deliver to, or leave 
for the Defendant, being iii custody, a copy of the de- 
claration as of the preceding term, au>l to make an afh- 
dai it thereof, and the Court proiioiiiired that to be 


1815. 

Stock 


V. 

Evles: 


the 


(a) » Burr. Mojt. 
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tlu ijglit nictliod (ui liic jiurpobu of durgiiig aiich j 
DciuudaiiL Hitli a iicu suit; that ts to say, that iit the 
case of a new suit, as tliis is, the Pluiiitdf ought to tile 
Ills declaration 111 vacation, as ot the preceding term , 
and if this be so against a prisonci, so must it be ag.iiiist 
the marshal ; and, at all m/eiits, if sudi was the practice, 
on principle it ought not to be narrowed by that ita- 
tute, which was made to facilitate pioccodmgs ngam«t 
the inarshu). The same iiraclice was recognized in 
Heron v. Ldiuzi ds (u) ; and cbnscquenlly the Couit 
would, on a review of tins statute, sec that the supposed 
iiiUieiicc did not result, tor the Court would coii>-trHC 
holli sections 111 the same manner, and would be ot 
o^iiiuoii that this bill was well filed. 

’JVtc 111 <^uppoit hi.iiilc. urged 

llint tlie siihst.iiKc ot tlu Pljir.tdl’s nigiimciit .uuuimted 
Old} to thi , that becuu>-e ivilii lespcit to piisoiieis the 
('oiirt liul alteud the piactiie, llieietoie they would 
altei It Is to the w.'ii den. 'Elie one w ns no eorsequi'iice 
oftheolhei. A pijs.)iun .md .in olhcei of the euiiit 
did not si md uii the • ame luoLiiii{. IJefure the statute 
of IViUiaj'., a PI lUiMlf miglit institete a suit 111 \acation 
.'igainst u jirisoncr, hut nut so ag.uiiit the warden. 

TV’r 6 Vjh; / interiKisiiig, rcli”\cd the S'olititor-CIcnoruJ 
fiom tuither .irgiimeiit. 


Giiips C. J. If the Court tron iradvertt iicc h.id 
ill mod .it a false conclusion on a lormer da}, tlicy aculd 
h.LM- bc'cn gl<id to be set right; but it seems that this 
uigiimeiit goes entirely bc'sidc tlic ground wli^ch the 
Court then took. It was never before disputed, that 
when the statute of Ifv;. 3. passed, the practice was, 

(_a) 8 Tel M Rip. 64 j. 

that 
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] l)At prfeoneis and officers of the couit should be charged 
ith i declaration only in teiTn-tiine. The change sug- 
fre^Led, H.is, that na justice might cquire actions tube 
commenced in the time of vacation, the Court wonldy 
bv so'pe meant, permit Plmiitills to commence actions, 
to pievciit the lailure of justice* but the C>>uit have ui 
some casrCj said, it is onl^ for the ‘uriheraiice oi justice, 
jiiid not to intcrfeie ttith any rights ol the parties 
against s^hbin the rule is made. When tliij act passed, 
the warden had at common law a defence to actions tor 
escapes, nf fiesh suit and ictakiiig; and ns the practice 
stood bciure tlic statute, no action could be commenced 
lint ill tcriii-tiine. The legislatuic thought that tlic 
practice should not be altered, and the Court theri'lbrc 
ill the Ibrtnoi case were of opinion that no bill could be 
filetl against the waidcn e\cc*i 5 t in teim>timc, and they 
woio loitilicd 111 this conclii.ion, by finding that no iii- 
staiue could be jirodiiced oi a bill filed against the 
w.irdeii 111 \acatiun, ihuugli tlieie aie nuniuiuus in- 
stances ot bills filed against cthei ufficeis, and .igoinst 
jiiisuiuis. Ciiiicequeiilly i.c held that the piactice as 
tn till* wariUn cuiituiuid an->heicd, and the aTguments 
uliicli ate iiuiv iiiged do not shake uui upiiiiuii 



Stotk 


V, 

EiLLl. 


IIfatii J J am ol the same opinion. It would be 
ol great injustice to the warden, it the Court should 
hold that an action could be commenced against him in 
lacattoii. 111 consequence of any modern practice which 
has prcMulcHl with respect to piisoncrs and othei olFicer<^ 
oi filing a bill in \acatJon, that practice being, that the 
bill ma^ be filed us of the p-cccduig term, the roiiso- 
( I iienc e n hereof would be to deprive the warden of that 
ill tent e which he befoic had. 


CiiiMunr and Dim AS Js. concuning, the rule was 

Viiiih 


Absolute. 
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ij. 


Campion and Others v. Cbawsiiay. 


The Court 
williafterjiidg- 
ment by de- 
fault, refer It 
to the pmthc^ 
notary to niin- 
putc the rent 
due on a cove- 
nant. 

> But not so 
in debt on 
simple con- 
tract for rent, 
or use and 
uirupation. 


judgment by default in an action of cove- 
nant, in which no breach uus asugned except the 
nonpiiymrnt of rent, Best Serjt. now obtained a rule 
to reftT It to the prothonotary to compute the rent due 
for w hirh final judgment should be signcrl, instead of 
sending the case to a writ of inquiry, on the authority 
of Bj/)om V. tTohjisoti {a). He lind moved this on a 
former day, when his aifidavit not disclohing wliether 
the action wcic debt or covenant, nor whether the iciit 
was tliic on .i lease under seal oi .i parol lease, the 
Couit, contemplating the pc’^sibility tlut it might bo tlie 
Jattci, had i eluded the .ipplicntioii. 

Rule absolute. 


(a) 8 TermRtp. 4101 


Nov. iS. 


Willingham v. Matihews, 


The insolvent 
debtors' court 
IS such a court 
as pr t I'ges 
parties and 
viinc.si's at- 
tending, from 
arrest, fh "do, 
mornitdo, ft 
rede wde. 


^IIKFIIEIiD Solicilor-Gcncrnl had obtained on a 
furniei day a rule msi to deliver up the bail-bond to 
be c.iiicellcd, winch had been given by the JDeteiidant, 
n ho had been followed by a sherift'’s olTlcorand arrested 
at the Plaintilf’a suit, as he was returning from the In- 
solvent debtors’ court in Westmtnslcty where, at the in- 
stance of the Plaintiil^ who was his own attorney, he had 
been attending as a Plaintiff for the purpos^^ oppos- 
ing the discliarge of Btagge, a debtor to liimseif, but lie 


had not been exaniincd. 


yaughan 
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f'ct-ahaf! SVijt. slicncil CJUtM? oil nil nlTi(.I.i\it of tlie 1815. 
ofTicvr m 1 h> look till* IMoiid.uil, that tlio Doloiul.iiit rc- •v-— ' 

silk'd in (’70:, f’l/, 1 iiiiil tlial wlitii ikc 

* 1 ' 

I) L'k'iid.iiil loll tlioLoiirl, lieuoiitto rufUm-shetl, uiiich A!vtJiLbm 

ii.n 111)1 iho iliioit w.i^ lo V}UioH-\hi'il, mill 111 Ins way 

liiisooil tliion^li /^j/wro’i-A/K'i/, .mil uoiit iiilo 11 ciillor’s 

ihop tlioic* It u.is nil mnlioiil on a pmU |>i ivili‘>reit 

|jy iiMsoii of In', .tltciid.ince on a court, lo ^ctiiiii iiii- 

niccliiUiI^ IiiMiio, and nut to tiaiis'ict Ins i>\mi busmoss 

by the w n. 

The Solti thit-tlctunal iitoil La^hljnol v. C'tniino/i (u) 
as a niiicii i-tioiigoi l.i‘'C tli.nii this ivhoiu llic pi i\ iloircil 
pally had ttiiiioros^aiily rLin.ainctl in comt lioni t!ic 
nioiiiiii^ till h\c 111 till' .ilternoun, uiid li.ul thiii nd- 
,,ouiiu‘d to 11 tavein to duuioi. The iiu'ioI\ tiiloinig 
1 '•hop on the nay, noukl not de^tioy tlio Delemljiii'ti 

jniiilot'o. ' 

Pet CuiKim. Xo doubt this paity ouglit to he dis-* 

( li'iigod. That [Ills IS such acuuit.u. piivilcgcs jinrties 
•lid iMliics', 0'9 mIu) aio attending theic hum aiiisl, con- 
' dciuiii thal the Derondnnls there arc ilebtuis .ijrniiisl 
./hoiii judgments lin\e been pronounced 111 loiiits of 
locoid, and tliat they me dischniged theie under the 
authority of a court erected by the legishifiiie fur that 
purpose, wo feel no doubt. If, then, th.it is ihe rase, 
never was there n stronger instance, 1101 one in wlucli 
justice more demanded the discharge of the l)etend.int, 
than the present case. The PhunlilF decoys the Dt^• 
fcndaiiL to tlie court, fur there cun be no doubt, that to 
arrest him was one of the Flauitiii’s objects, the De- 
fendant does attend the couit, is not examined, in his 
wny lionie^ he is ariestcd. The officer swears the 


Df- 


Vpt, VT. 


(u) iir.Bi nil. 

It b 




V/lLMV-ll 


M\i iiJi 


A'wv 


Jii 111 iiiioii by 

ihu ijjij’.ieei 

til ,i buikrii|it 
bii a ri iciie, 
ilic Pl'iintilU 

V l.C pCPHlIt- 

tPiii after two 
li rms, to 
.nil" id tlie 

d '( 1 •r'ltiOiii 

the V roi.,'; to 
be doi'f to 
I hr in<cb csf by 
•Mtn g tl c 
\troi.g to be 
done to the 

]iroti*iiiin il 
aai) rL!> 

1 iliLi the 
ass gnccs of j 
baiiLiiipr I 111 
sue in lott for 
a toil itiiiimiL- 
ted agiiiist the 
cslafu cii the 
|ti civisu'i.al rs- 

b ^'ibCs, 
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I)i ^v.i4 not goiiijr the cliipct uny home. 'I'liat 

ouglit not to be Ictt to be ineasurcd by the conscience 
ot tlie ofliLLr. A party in not bound to go the nearest 
way home ; .ind it he do not abuse the privilege for the 
purpose ol going about othei business of liis omi, ot 
i/hicli no evidence appears on thi‘<>c afliduvits, ut 
must ■'.ly tluL he is entitled to his discharge. 

Rule absolute. 


Kitu. 4 and Aiioiliei, Assignees of Yolng, a 
Hankriipt, v. Coon it. 

f"' 1 lllS \\a . .Ill .KtUlll lot lilt ICHOilS of goods llls- 
ti.iinrd upon the estate mIiuIi li.ui biMoiigi'tl to the 
baiikiupt, lui UMit due iioiii his tenant, .ind the declui- 
atiuii stilted the distiess as jii.ule by the Pliiinliffs uiid 
alleged the w lung .is done to then possession ; it mis 
now discoieied tli.it the tort had been committed before 
the assignment to th • l*hi]ilills, during the time that 
the efkcts weio vi'tod ni the provisional as‘igncc‘s; 
wheieupoii tM'rjt., although two terms h.ul 

elapsed, iioi% moved to amend by adding uthei counts 
loiiiidud upon ibis state el laits. 

Blit Serjl shcvied i.nise iii the first instance, coii- 
le.idiiig tliiit this ainpiidment vvus equivalent to an en- 
tire new de< laration fin a new cause ot action, which after 
two teims was not .idmissible. 

Manhall. It is the same cause ot action, only differ- 
eiitly described. 

(ill ass C. J. The rule nut to aincnil .ifter two terms 
applies only to the adding a count fur a new cause ot 

.iiticau 
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.iction, bix'itj ' ulicr tno torinb the Plaiiitiir is out ul' 
Loiiii ii]ilfs>- lit* h.it> (li'cLiied, .Hill L.innot (leLl.iie with- 
out a nun nut hut Iiliu it i!i i droiinl lu bl.tte tlie 
Millie c I iibL ol KlioiiiM .1 ilihii'*:. .iikI tlir lul* 

tlof"> not (i/j 



Fm I \ 


V. 


(Jir^MU'ii. J. It u on the Plmitni.' own uj [ 
have \ciy j/ient doubt wIiLtlm the .u.liuii c.iii be iii.iiii- 
t. lined on the .inieiuk'il deLl.ii.ition. Tin** acliuii ib in 
tort, and the toil ib coniiiiiticd ng.unst tiie pruvkioniil 
.isMiTiiers, before the Pljintdlli’ euMtc coinmenced. 

Rule ahiiolute on paj'iiieiit of cost*-, 
the Dcfeiuluiit h.*!! iiig tune given 
him to plead tie tioio, 

Slj Ilia-. 1 V. Ci^mp, aHtHy \i. 301 . 


I),>r, oti tilt* Doiiutio of TiioMfsoN, v. I'lrciiKH aw. si. 
anti Otiiois. (ff) 


ii.t'j III ijecliiK'iil brought to leeovui a farm A graur nr 
<.ined the MecIiV'-linU'^e fjim 111 the p.iiidi of heds m i.u« 

pi rpLluall) III 

liitRman'tXxiotifi on the I11.1l .it the llifipiitl ‘«pi mg rcpj,r, .md, ,f 

a-oi/i*. 18x5, beloie Chnuilne , 1 . a \ei.licl w lo'iiid toi h®! 

tlie DefriidaiitN, with liberty hn the Pl.iinlill to move 

to ‘et It uvide and ciilei .1 \t'i<lul loi llie I’l.uiilill. Mamhng on 

The Couit, upon the inolion, lirm 1815, t'>® 

pumiit tile 

due< ted the fict‘) to be -^t-nted 111 a cu'.c, whiih 111 '.ub- ,avm, to be 

^.t'lnte «.!«., ill'll Jam; H /•'•.u/i, being wi'ccl in liv of all u.cd ai a l.v 

niily vault for 

dll' dnniii -iiitl III r t.-iRiily, o not a ili-inbililc um viitliin tlie statute 0 G. 2 e iC. 
If dim be m a dci.l one liiriiiaiion to in lei w hiih is a charitable use i\ithin the * ta- 
tute 9 G 2 c 36 > dial ■.l^ti- ilrcs not ilic efore a.oid other liimtations 111 tiu same 
deed, w Inch arc not m ilhin the ai t 


(fi) See I lilc fan liL'twen di same jiarti'*' 111 B,R 
^''Ah' 4r - 
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tJic prcmi'ic’s Ij' Iimsc .nul rLliMssP, reciting lliat the 
mecting-liuiise aiul biiiiai gioiind, paicol, (except 
the \aiilt niitl Luiiih ihei eiiiuflci montiniictl,) liail foi 
sevcinl 3e;tis lic'cii, and then weic used bj .1 'ociely of 
Quiikeis at the mit ut il. loj, mid that the buml 
vault and Utnib o\ei the same, standing upnn tlic buicil 
ground, had been used ns a biiii.d vault ior the (ainds 
of the rclessoi, and that she was dosiions that the 
incctiiig-housc anti hiiiial ground, (cxci-pt the vault 
and tomb, and the gumiitl next the 1101 ih •>ide and east 
end theieoi loi 6 (eel, mid all woas iheittn in and o\Ci 
the biiiiat giound,) should so lonir ns the society* of 
Quakers should think piopcr to hold the same under 
the terms and conditions thereiiitiltei inenlioned, be held 
by them aeioidingly, a^i a ineeting-huiise and a buiiid 
giuund, and the rcicss >r nas also desiioiis that the 
(amily binial \ault and tomb >.liunld foi c\ei be kept in 
lepan tor tlie biiiial plate of the lelessoi and such ol 
licr family as should clitisc or icqnirc to be iiileiieU 
therein, and lor cflectuating those pin poses, the relessor 
was desiioiis ot conveying the messuage 01 iaiin, and 
also the iiiectiiig-housc, burial giouiid, Miiilt, anti tomb, 
to the uses, &c. thcreiiiaiirr hiniletl ; ior ellectiiating 
these puipuses, and 111 coiisidei atioii ot io\, the 
lelcssor, accorthiig to lici estaie anti niti" ">t llierciii, 
and ns far oii-'y as she lould or lawln'h' iniglit, gi.uilcd 
stud icicascd to Alawr anti Sirit/if the A/rt.'t#i^-/io 7 f>e 
liiiin, with the seteial pnicels of land llieiciiiito belong- 
ing, and .ilso the nieeliiig-liousc, and buiial ground, 
and buiial vault and tomb stantliiig thereon, to hold 
the same to ’/tiio# and S»r//t and their heirs, to the 
uses, upon the trusti^ and for the intents and puiTioses 
theieimirter declared, \iz. lu to t^c iiiectiiig-hoiisc and 
buiial ground, except the vault and tomb, and the 
ground next tlic north side and east end thcicof for 
six leet, to the use of Jl/ntor and Smilhf tlicir licirs and 
assigns, so long as the nicctiiig-liousc and burial ground 

I (except 
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'i*- t'Nfi'iilitl'i ‘.lifulil lu* O'ld l)\ tl’i* sdcuty of 

IS .iiiil ti'i I’.i, U’. .iiul biiii.il 

^imii ii, 1 .il so InMjj; j-. ••luii M p.i\ to f/r': >i hikI 
Snti,!,, iliii lur,-. ,111(1 the cle ii \L'.iily lent 

ui' [i.o I oiimls .Hid i,.ii iL Mn/hii!Mii^. mid 

..isio vlioiilil (oiiipl i( K lepaii tii(.' iiiee* 'n^-liuiise 

.111(1 tile i\ ills, , < 111(1 1lii(.(s ol the* hiiij il ^loiiiid 

It l>(‘iM>r iIiL' intent ot tiu' lelessoi. ini([ the .iloiesaid 
(oiidiiioi' il hiiiit.ilioii to the iibo ol .\ui]l Snulh 

ben ■•r iinoii mist, tli.it the iiK‘t‘tiii^-liou<i‘ .nrid hnnd 
i;roiind sJiould tlieiiLcfoi tli he held bv the bOdety ol 
Qii ikds 111 the same in.iniiei ji, thesmiie Inid loi sovei.il 
ye.U'j'.isi been iise{l li^ tlieni, pruvidi'd they p.nd the 
\e,i>l\ lint, .iiid Kept llie meet iiig-hoiise mid bniid 
^loni <1 ’’I •(•p.in Is ,iioie<':ud; find .itter tJie di'teriniri- 
•'IJuii Ol ill <1 (eiiditioiiii 1 s''it(V ^1'' to the inei f inir'lii'iee 

Mul hill nigioiii.d, ciud l..)iu i.iid iiiiii.i di.it ' ly hIki the 

CNCCiilii.ii ol those pi (suits, IIS to .ill oiIki the pre- 
mise's, to tin (I'c .iiid hc'liuol i>h ind ns to th( yearly 
tent (ii hio poiiiids .md ten sinlluiiiis dm m>r the con- 
I'liiMiu ■ ul that co.idilioiial iiniitaliun, in tiiist fur, 
IMun.i, Ills jieiis iiiid .isii^ns, snbj(>cl to llie pioviso or 
condition tliei ein.ihei declared , and iiiiinediately after 
me deteriniiiiilion ol that conditional cbtale, to tlie only 
iii>u ofj and ni tiiisi fm S'ui//f, hit> hens mid iisbi^is for 
c\er. Piovided, and it thereby dec hired, that the 
estate mid lIlt^re^t theieiiibelnic limited, in seveialty to 
2Iaim, Ills hens and assigns, of ami in thcpieniibes, 
nerc so hniitcd u]ioii e\piess condition tlmt he and 
Ilia hens bhould at all tiiiicb thereafter repair and iiiuin- 
tani the vault and tomb, mid all liic brick work, 
stone woik, rails, pahs, .md fences theieto belonging, 
and if need were, should completely and entirely lebuild 
the buine, agreeably to llieir present diniciiiuoiiK, and 
also should nt all tinicb peiiiiit the same to be used as a 
i.uiiily burial \ault for the interment of the rclessor or 

B b 3 any 
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any of lier family, who might desire, or be rcqiiircil 
to lie interred therein. And in ease Maim and his 
hens should atnny timctheicaltei neglect to rcp.iir, or, 
if neerl were, to icbuild the mult ui tomb, or should 
not permit the to be used as n fiinil^ bin ml \aulL 

for the interment of the lelcssor, oi an^ of her fainiiy 
who might clcsiie or be icqiiired to be in'ened therein, 
then the use, e»tate, and interest tlicitinbribrc limited 
in '<e\erall} to A/intoi, and all heiitfit and .i(l\nntnge 
tiieii of, should thenceforth cease. PioMded that Smr/ 7 f, 
and hii hens or assigns, mmht ciiUi the biiii.d 
giound to visw the coiulitiun of the \aiilt and tomb, anil 
of all wants of reparation give notice to Ins heir' 

or assigns, to repair all such dci.ivs; and ]>rimded that 
III ease the society of Qisakeis sliould at an^ (line there- 
nflrr, during the tiiisl tlieieiiibcforc mei'iioncd foi 
them, and during the lives or life of the n.Ic‘*or= 
Mavor and Smithy or of the survivois oi suivivoi of 
them, or within 21 jears after the death of the survivor, 
be desirous of erecting a new meeting-h 'iisc loi thcr 
Use upon part of the ground thcicb^ relc'tjcd, nc>ir the 
b11r1.1I gioimd, instead of repairing the then present 
meetiiig-hoiisr, then the society might make use of any 
part of the orchard belonging to the fa m, ami next 
adjoining to* the vest side of the banal ground, so .is 
not to exceed m any part fioin c.ist to mst twcntv-live 
feet from the then piectnt west ft me of the burial 
ground, tor the piitpo'-e of making commodious wav s 
to the same. And immediati'lv after erecting the 
same, such n^w erected meeting-house should be, go, 
and remain to such and the same uses, upon such 
and the same trusts, and siihject to the same coiiditioi.s 
and limitations, ns were therein before cxpres^cfl and 
declared respecting the then piescnt meeting-house; 
mid then the present mceting-hoiisc, and the ground 
whereon it stood, should thenceforth be, go, and re- 

4 


main 



IN iiiE Furv’-hivni \j au or OKOl’OF TIL 

iiiaiii to s ith and the same &.L. as i\eie theiciii 
dcclarctl conLCiinng the iiK‘*-hun^(* .mil l.iiin, other than 
the land hereon the iie^v ini ..ang-hoiise i<hoiild be 
erectisl, heed, .iiid 'ih'-oliileh cli«-ch.ii|retJ horn the liusi 
tlicreiii beloiedet'.iin! i I'MCvniiiifjlhc ^oeietyot Qiial'eib. 
The uideiituie'' i»i 1. I'-e and lele.i-o weie ••e.alcd mid 
ilelivercil bj tin lel soi in the present e ol twi.« ereclibli' 
^Mlnesscb, inoie than 12 t ilendm imnuhb^bclore hi>i 
tleiuli, and «eie dnh cm tilled in Cli.anteit 'Ihe 
iele»sor, b_. he. t\ill siihsequcntly made, and duly 
attested to p iss ical estates, dc\Jstd all liei iieehold 
propel ty to G T/iciJutof, the lessor ot the Pl.aiiitilli in 
lee, and on (he 9th Oefobet 1810 fhed vilhont 'ilteiin^ 
01 levokin^ her t^dl, and to the lime ol' het death 
<ecei\cd the lenis nl’ the t tiin'-hautr l.nini, and ol" 
the incelnig-honsi' mil buind ground Afazot siiiee 
her tloi.lh h.ul In (OHIO ibnikiiipl, nid the Deremlunts 
were his a' afrnees 'I’lu' tpu'siioii w.ib, whether the 
premibtb in the ihtliimun intnimiied p I'-st'tl hy the 
decdb hcforc Malril * 

liest Seijf I onteiidtxl that the ui<''ise ol thebe pre- 
iiiiacs w.as 1 Old, 'Till that they tin*. «. hue pa.‘«l by the 
•Till of , 7 . iVihun to her iIomsct. It is ailnnltcd that 
the mcetuig-housc, and liuri.d ground did not pa&s by 
the deed, because they .ne giteu upon uses, which are, 
witlini the meaning of the btatiite 9 G 2. r. 36., charit- 
able uses; the thud ‘oetion of wl itli, “ absolutely an- 
“ iiulhng and avoiding all gifts, g.aiil , tonvey.mces, 
“ appoiiitiiuiit , assiiiaiues, tinnsleib, .nul settlements 
“ wliatsocvei of any' Lsnils made in any oilier mannei 
“ or form than by tli.it .act ib directwl,” v.aT.atc3 not 
merely the esbile w hit'll is Inniled contrary to that act, 
but the entire iIcchI, and all iiuitters therein containeil, 
and therefore avoids tin- conveyanri? of tlic mcssuat,e 
and farm, and the future use of the present iiieenng- 
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house, Tvliich uas intciKlcd to 111 ease oi' the erec> 
tion ttf a lit v% one. 'I'hi', coii'striit.lioii ot tlie staliitc 
suppnitecl by the case of Xtttlon v. Simmis (t/), where it 
IS iaiil down. “ Upon die otatiitc 23 II. 6. it .1 >lieiifi:' 

will tiikc a Iwuid toi a point ii'^aiiisi (lia^ l.iw, and also 
“ foi ,1 due debt, die wliole bond is \oid, foi die letter 
ot the statute IS so ; for u statute is a striel law, but 
*' the cniiiuioa law doth divitle iiCLtnclin^ to loiiuiiuu 
“ reason, and having made that \oid wliitli is aiiainEt 
law, lets die rest stand.” Ihit fintliti, the iiers 
declaied of tlic> premises aic sold, because the ie- 
acrialioii ol tlu if. los. lent is a liinitaliDii foi tlie be- 
nedt ol the donoi, piolubitod by this st.itiile, and the 
conditional hinitation o\ei to Swil/ii a pis son el.nniin^ 
iindn the ilonoi, 111 r ise J/irrvi/ slioulil not lepair the 
tomb, IS also piolubitisl b} the hist sctnoii TIiih too i!» 
not a giant ofoncpait loi a legal pin pose, and ot another 
jmi t loi a ))iohil>ited piiipose, but the whole purports to 
beconvcied foi the piohihitul use; ills ‘*toi cfh'i mating 
the piii|ios(saioiei>aid ’*■ that the deed ionie\» theiiiect- 
iiig-housc faun, as well as the iiireting-hoiise anil the 
odiei pieinisc's; and .'irioliii 1 pail oi the deed shews that 
it ivas necessary to coiuejr the whole Ibi thiE |iiii'}iosc; 
lor the donui has an ulternu nliiect, nniiiely, that il the 
(juakeis shall elect aiiuthei spot tor a new meeting- 
house, thi*y shall be at libeily so to ilo. 'J he whole of 
the premise's is ihcit fore li.ihle to this ]nohihitei] iisc*, 
1 util the Qiiakeis h.n c made llicir election ; the w hole is 
a 'll liable to tlie lepniis ot die tomb iukI \aiitt 111 ca'O 
the iciit nl it. io:>. be uisuillcieiit lui that pm pose. 


lioijctnqiu'f Sav^U coiiti (i. It has not been iitteniptc'd 
HOW’, hiiieu the clc'cision to die contrary in tlie King’s 
llcncb (A), to iiiguc that the conclition for keeping the 
tomb and vault ifl lepair is ii cliaiitablc use. Kcitlicr 


(aj Ko& 14. 


(I) s battle Sel-x. 407 . 
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i;. ilicro .ni.v i^iolukI fi>r tli.: t?iat brraiisc the 

j.irin Is loiivt VL’il hv .1 dot'll wliicli does CDiitaiii .i cli i- 
rit iblo Uso, the »]io 1 o i<> void, on tlio uoiiK ul (Ins 

btatuto, Ul un ^oiioial })i me ijilob. ’J ho >roiici.il jniiicl- 
]) 1 l' is, ih.it if :mv \oid liniiUilion ho 1111 Mel up with 
111 ittoi, wlie-lhoi a'r.'iiiist a st.iliite', 111 .i^iiiist the 
coiniiioii l.iw, tlio »oeid p.iit sl.inds, ilio le'sl is loid- 
« .ISO (tf) Ihil il Js s.i!d, li tlieio lit.* i sill .to, 
tho st.iiiito u\< i-iidcs .ill 'I'ii.il ehpe'iiils tin llie* \.oid> 
Ot lllO st IllllO 'rilO st.lllilo ol ^3 II 6 . tll-Oi.tlOb I’ll 
bonels sli.ill ho miuI iI iiol iii.iilo 111 n eiiLiiii liiiiii. A 
bond Is tine onliio thinpr, .nid eio.iUs ono ontiro iloht. 
it is lliLio s.n.l tlio bond sli.dl bo \eiitl, but this stateito 
doi-s iiul s.i\ tn.il tlio dextl sli di ho vend, bnl .ill frills, 
pT.'iiils, c<in\<’\.nic os, .iiijKiintme'nts, .osin.niois, tinii'- 
tois, and settle nu’iits sli.ill bc‘ m>ic 1 , nliie]i iinisl bi' t.iki 11 
nil ;it!is 'I'litio .ii<‘ iii.inv e. isos iijiun 
ch.iMl.ililo list's III C'h nil 01 1, bill ri<ini> ulioioiii tlii> wliulo 
settle'inont h Is bt<‘ii set .isielo 'J ho (om's wIiilIi h.i\v‘ 
boon ilotidid uii tho |)ii'[ii il\-l.i\ atls, .no nuiili 
'tiein^oi til. Ill tills, tho st Unto is, ih.iL .ill eoei n.ints and 
Liiiiti.iLts liii paiiiiont ol .niy lont ui iiitoiost ivithoiii 
allowiiiir tho iloeluLtion, bh.ill bo ^uuI ; \ol it m.is liolel in 
IIkkI’ \ Siiigp {b) that tho oovciiaiit was only \uiil/ii(/ 
tantu. It would bo most inibohiCMnis, .if a ehlTorciit 
doctrine were to prtrvail. Adams luid L^imbt'il’i, taso (i), 
on the btatntc i Jj!d 6 r. ij\. winch gave to the crown 
lands given for supcislitious pui poses. If laiiil ol the 
\e.iily value of 7o/. pet annum be- given upon ronthtiun, 
or to the purpobos lollowing, to find a priest to piay 
for souls, anil that the priest shall have for Ins sni.iry icf., 
%nd to ehstribiito betu'een zo poor men and womoti 
other 10/. yearly for ever foi their <aistciitatLon, lu tliat 
case the king shall have but the 10/. limited to the priest. 
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and lint die land; but if the same land had been given 
to And n priest, and for the maintenance of 20 poor 
men, in lii.it ease tlic kuig sliould have all the land.” Ifi 
then, tlic limitution of the farm be distinct from the li- 
mitation of the burial ground to a supei sLitious use, 
tlici u IS no prolcncc Air saying th.it tlic deed is void. 
There is 110 pielence in tins ease to say that the one is 
so niiM-sl Midi the other, that the Court cannot separate 
thein. The deed begins Mith a general recital of the 
pui poses ol die party. The heir at law has recovered 
the ineelnig-hniise and burial groiiiul, iiiasmiich ns theli- 
initatioii Mnsvoul as In that, and widi it is gone the roiidi- 
tioii ioi lebuildiiig die lereti'ig-Iio'.^o elsewhere. 'J’heic- 
les'ii*e h.i', this I.’imi subject to icpaisi.ig tlie toi.io of the* 
settlci, Mhicli IS not a chaiit.ible Usc, .ind therciorc the 
statute need not be coniplieil with in icspect to that li- 
ini(.itu>ii , iiiul ills no objoction th.it tin re is.i rcsersation 
or liniilalion ovci loi the beneht ol diedonoi the first 
ausvsei IS salistaclory, that lliciepaii of the tomb was 
1.0 chai liable' Use, and thcietoie no matter whether a 
condiiion nci 0 .ifiixed to that estate ui nut. The 'll lo^. 
was not icsened out ol the laim, nor out of Uie torib, 
hut was to he paid by the QeaLcis out of tJie ineclieg- 
hciuse. It Is said llicie is .1 limitation to Srn%th of the 
f.uiii tlieie is so But it is no condition appUcii to the 
iiicoUiig-house : it is no rcseiiatioii out of the charitable 
iisc>. It IS a condition applied to the liinitntioii ot iif.trm, 
wliieh the pait}' may well linnet to it. A dcM-a.' loi 
keeping in icjuji a pel son's own house, or the fence s 
ol his field, Is not u clisu itabic use. All the cases respect- 
ing dun liable uses have been, where some public 
benefit has been intended, not for the testator’s owh 
bc'iii'fit. A devise {o') of a botanical garden qear 
Chelsea, to be kept up for evei, was held a cha- 

(nj 1 a<iLulrj v. BtdweU, 6 Vet. 194. 
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iitiblr use. bccMiis.; the tcstatoi bad ‘'uJ iii liis 1815. 
•till that be tliciu^lil il ^\uuul In* a public beiiobt. ^ 
rbc doctniii IilIiI iii Dm 011. jUIoiftur (ft) cnnnol be 
''ppbeJ to tills Ctise. That was a bequest of I20c/. to PiTi her. 
be laid out 111 tbepuicbasc of Huds pnit ol nbjcb were 
to be a bind fur .1 per|ietunl aiiiniity ul \oLpcr ami. to 
a niinisior to picacb a sorniou once a ye.ii* to bis nio- 
mors, wliicb tbc Couit bold to lie a tbaiit.iUc use, .ind 
also to kpi'ji 111-' tomb-stone in rep.iii, .iiid ibe iiiserip- 
(iniib lerrible tberenn and upon ibe stone iifraiubt tbc wall 
rccitbig tlie gift ; and tbe Couit bold the latter part was 
so mixed u|) w itb tbc otbei tb.it it could not be distin- 
guished, niul tin reioie was \oid lui ibe wliole* but it 
ncter oceuricd to tbe Court tbut tbe whole wiis \oid 
bccaiiae a pait was. ]*beu supposing tins coiiditioii of 
m.'iintaining tbe ^.1lllt .nnd tomb to he lOiiLinry to tbr 
sl.itute, It 1 ills wilbiii tbe pimciple tb.it tbe illegal con- 
ditio, 1 Is 101(1, .111(1 the gi.iiil of tbe bind good, lor tbi« 
not being .1 i.i-e witliui (Ik* si.quie oi Kd.C.^ tbe land 
Joes not go to tbe king. 


/?es/, in n'ply. Tbc whole of tbc binitations are to a 
cliintablc use. Dmow i. Motteux is in point for the 
Plaintill’. Tt IS said, tins is a belfish use. But the 
keeping a tomb for the donor’s self antk his family, it 
not like the ke( ping up a bouse for himself and his fa- 
mily : it is the pcrpetii.nting an idle vanity, as Lord 
Mardittele expresses it, but it is not therefore the less a 
diiiiitable use. The pui chasing m.isscs for the soul of 
a donor is .ns selfish iis this, yet it docs not therefore 
cease to lie a superstitious use. In Pigo/’s case, where 
Lord CoJbe spenks of conditions which are against law, 
it riiiibt be intended of common bin ; if they were agflinst 
a statute, it would have been eo expressed. The couii- 


{ft} I l €S J90. 
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ael for tlie Defendant has not iiiipu^ncd llic dislinrtion 
between iiiblrumcnts void by common l.iw .ind those 
whicli arc void by statute. Nmfoii \. Simmi's has been 
recently lecogiiucd in Gnen'usood v. The Bulmp nf T on- 
don{a) \ and though thcic was dear iimuri}, the Court 
held that it only vacated wimt w.i'i siinuniacul, .ind they 
maintained what was good. Tlu' })ropcrty-t.ix .ut docs 
not avoid the whole a'-'^iirancc* it ni.ikes void only the 
“ covenant or contiact-” It is said, it a pait be given 
to siipcistitioiis iiicb, and part not, the hi'^t only /'oes to 
the king; but that is bv' reason ot the word*- ol the sta- 
tute, V liitli aie, that "o much as is given lor supei&litious 
uses shall p.css to the kmg. 'I'lie whole tieod theielore 
J-. to .iM niten(«. void. Xo answer lias bean given to tin* 
.ircond ground. At all events the I’lainlilF n entitled 
(oavcidiet; lot li the use dec laud oi llionu cling-hoiise 
IS a eli.nitablc use, thru tliegiumiil disuncil toi u liitnie 
ar'cling-liousc is diicH:tl} given ioi a chai liable iise, and 
the riaiiiliir must rc'cever lor that it otheiv, ise, the 
SOCK tv ot Quakers may imnicdi.itely t.ike that liiiid and 
appl^ It to that Use. but in tiuih (he gilt is all one, and 
the liiiutatiuiib not several but one, and the Pliuiilill 
must tlierclore lecover the whole; at must the uses uic 
bcveial. The preamble of the btatutc 43 Bin r. 4. Jias 
been nionlioncd as an enumeration nl ehantiiblc uses, 
which rontaiiis none for the siistcnt.itioii of tombs; but 
the iiilereiicc is not fair, for that btntute is resliictcd to 
charitable uscs strictly so railed, hut the 2ircninblc of 
this act shews that it meant to go beyond that line. The 
niischic'f intended to be hereby rcmcdieil w ns the len- 
dering pro]K'ity inalieuable, to which this giant ex- 
pressly tends, for the benefit of no person whatever, but 
only to jverpetuate the vanity of this lady and her pos- 
tenty, which is directly within the mischief. 


((*) Wvfr, V 7x7. 
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* C'liiiiis C J. Tlii^ ib nil ('jOLtmi'iit bi ought for the 
imiM’rj urccittuii jireiiiitii’s iii Ihtljoid^hnc As to n 
piitul the piomisc^ nunicU, th iiimiiii;-liout>c and 
buiiul giuiiiid, I am non to take it, *hnt tiny have been 
nlu'jiU iOL‘u\eieJ b^ cieetmpnt, iiiiil tli.it this iiLtion is 
brouglu iiii the icsuluc; and the question is, wlieflicr 
the dml be \oid as to th it. b^ the btatiite ij Cx 2. < . 37. 
It lb argued to be \oid on thioe giouiids Fust, il iL 
b' ^o1d as to pail, it is said, it must be void as to th'* 
vihole 11 the objection land berm ili lived (roiii the 
cuiiiiiioii law, It It. admitted, that would not be the con- 
sequence; but it lb uiged that tlie itatiitc makes the 
whole ileed void. As the counsel ior the Plaintid’|>iits 
it, theic IS no dilTeience between 11 timisnetion void at 
couiiiioii law, and void bj' statute if an act be pro- 
hibited, the const 1 uction to be put on a deinl eonvejiiig 
piopcrty ili4'g.all^v. is, ih it tlic clause which so coiivejs it, 
IS void equally, wlnthei it be by slatiile ni loiiimun 
law but It 111 ly li.ippeii that the statute goes I'lirthei, 
and bays th.al die whole di'cd sh.dl be vimiI to nil iiilenlh 
and piirpobcs; and vv lien that 1 *0, lli< Com I luiist »o 
pionoimce, bec.ause the legiblituic li.is socn.iitid, .md 
not beciuibu the tr.iiibactioii prohibited ib illegal. I cnii- 
imt find ill thia act any words which muke the enliie 
d.-eil void The words are, “ all gilts, grants, convey - 
aiiccb, appuintnients, usbuianct'i^ trallble^s, ami aettle- 
incuts vvhiitboevcr ol any lands, or of .my estate 01 inierebi 
therein, shall be absolutely and to all iiitentb void.” 
1 think this grant of that iiitciesl jii laml, wliieh by the 
terms ol the grant is to be applied to a chiirilalile iis(>, is 
void , but 1 think the statute ni ike^ iiulhuig iiiuic void, 
and that the deed, so f.ir us it [lasses otliei lamb, not to 
n chui liable use, is good, 'llicrefore that aigiimeiit 
fads. The PlaiiitilT’b couiibcl next insists that the lesi- 
duc of tlic land is apjilicable to ach.iritable use, liccaubi 
the cuiuhtiou is tliat the donee sliall keep jii ic]i:in n 
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\iiuit to receive tlie btxly of tlie donor or any ot her fa- 
mily. We afjree wiUi the Court of King’s Bench that 
this IS not n charitable use, and the Plaintiff’s couiisid 
srt intd to feel the argument that thi-> was not a chari- 
Inhlo use, and thcicloie tru'd to argue that this was a 
qu’i I (.hciritiiblc use, and thjt the st.itjte meant to in- 
clude .ill ])rnvisions tending to jierpetiiities. It certainly 
iiic.'ins to provide against pcrpetuitiea in limitations of 
liiii'is ior charitable uses, but it is confined to those 
use.. It IS next urged that the conveyance is void, 
because it is subject to the right of the society ofQuakcr'., 
In lake any part of the land when tliey please. It is v 
'<ii(!ici''nt answer, th.it iio part is now ajipi opriiited to 
tlijl piii‘]iu*'e, and that ih.it pait ot the dmi being detei- 
iiiiiicd to be void by The sLiluie, iii wl'iih we ngict, 
ihey iiei..! c.m pob>-ess it . ilieie must ihcroloie be 

.hidgnieiit foi the Defendant. 


h" 7 » 


Mrr n It Pauvki r.. 


It 1 'I.rr »i J' Sei jt luul on a former iliiy oiil.uiied a rule w/« 

i.iaU ij-i. ire a to dischaige out ol c.isto'ly the Deieiulaiu, who hail 

Cl' » fi'cun, been taken 111 ev(“cutieri iijiilei .1 \nit of caji./’i ad sa/ts- 

tliu flir/i’U'lnw, ufioii the tpotind tiial ll’e Pl.i.iuill had pre- 
PI,iiniuTLaii- ' , ... .... 

noi tdkc I’lc VKiiiilj' siieil out a iiiit ot ijuthf:,, under which the 

Defend nit in slieiiil' Iijul '■••i/cd gtHuls of gieiilci value than the 

cxcci II nil- yj iudg.iu'iil, winch writ was not yet rc- 

Uer T M nt or j o j 


caput t u I ’ti- tuiiuxl. 
Usfacu mi tttt. 


till tlic V 1 il of 
Jitn fnih^i li 
rctunieili 
ihoiigli Ik. 
shandons the 
sciziin. of ihe 
£00(1% 


lie\l Se’ji. on lies flay sliewcd caiisc against the rule, 
upon the gi ouiid that the Plaintiff had not sold the 
goods lahen under the writ of fieri Jactas, but had after 
some weeks abandoned that process, which he con- 
tended tli.it he was at hberty to do, and thereupon to 


sue 
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lie out hi«- Mill o* t Jai It mis the common 
|)i.ict]ce, he said, to «’ic out a mi it ol faum iiiid a 
\\nl oi cap’as ad '■aiistini^iidu>'i ti 'tlui Tlie niirily 
.eiziiig and nbandonin^ the prupo t\, ii not such an 
execuiioii of the proces as iicihIs dcln\ (he issuing ot 
the second writ till theliist is letiirncd 


1815. 

Millui 

Vm 

Paunlll. 


I^ni,, 111 suppoit of his rule, cniitendcd that the nrit 
o\^fiert JiaciaSf uhilc iiiiretiiined. Mould ‘iluavs he .1 Mit- 
licient pica foi the Plaintilf or the sherift' 111 trespass fur 
the sci/uic of the goods, und that it iheiefoic ought to 
be returned, because the PlaiiitifT ought not 111 justice 
to be fiirnisiicd at the same time Mith n legal justifica- 
tion lor taking and detaining both the gooiU and the 
body. Y,\'e.n a. tcstalinn fi.e} i Jactas to lc\y the lesuhie, 
cannot Ic'gally be sued out before the retiiin of tiu* flisL 
Milt (a), 'i'hc PlaintifF is bound flist to stale to iJic 
Court Mhat he has iloiie iiiider the (iisi writ, and obtain 
then pilrinission to abuiidon it, befoie lie tan sue out 
llie further pi oce-'S • 


}i Mrit of/ieic Jatia'i, inaj, if he pleases?, omit to execute 
t\n.\/ienjaciai, uiid take out a Mrit ol lupias ad Mihs- 
JcnienduM, find execute that belorc thc*,/K7 i,/ncu/5 is re- 
turned or returnable. But there is also Iio doubt that 
it the Pliiiiit’tt does execute his^/cs/ Jaciu-^, he cannot 
liaie a Mrit of tap^as tid sati^fantndum till the_/Vi/y«(iflfi 
is completely executed and leturncxl 'ihis is a iiiiddle 
Cfi'C. bo fill as the Detcnd iiit is concerned, the goods, 
to the extent ot their value, have been IcMed, and the 
c|iit>stion is, Mhether the Plaintifl, after taking tJicni, 
III ili.nige his riind, .iiul sue out a Mnt of capia\ uil 
•at !'■{((' 2 cudum nithout ictuni'ng his former Mill. It 


' ; C'j2ipfiiihdi \, D.iihijc/r'fBarH-i. ii,. 
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this might be, it would confer a power that might be 
mucli aliiibcd. If the Janas be returned, there la 
soniclliing to bind the Fhiintill^ and to limit fur how 
much he shall have the body, by shewing hem much he 
has alicady gotten. If a PlaintilT might take goods 
iiiidei a facias^ and hold them a month, or the 
greater part of the long varaliun, and then change his 
mind, and say, “ I will not sell, but will take the body of 
the Defendant under n capias adsaiis/acinidum,'’ it iniglit 
be the engine of very great oppression. The Plaintiff 
may, by the practice ot the Couit, sue out botli these 
processes togelhei, if he will, and may use either the 
one or the other, as he sees ailvisahle, but by using the 
JienfaLtas fiist, he ninkc's Ins election, and after having 
so clocleii, he rannol use the other process, till after the 
letiiiii of the hist. We ihoiefore think, that this sviit 
of capias ad salijaciendum, being sued out after tlic./fiv* 
Janas had issued, and niter the sheritl; hail taken the 
goods uiidci It, and befbie its leturn, c'iniiot be sup- 
ported. 

Hide absolute, but on the terms 
of bringing no action agauiat 
the slicnfl*. 
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roKSTFK, Demnndunt; I'oaster, Tenant; 
D -uicY Bolton and Wife, Vouchees. 


Alev a I. 


\ouchccs, 'who lived in Canada^ Iwd in tins nv T]ie Court will 

covery put in their place two persons named, “ as amend a 

tlieir attoriiirs jointly and severally to gain dr lose in a |Qn,e}, wbnh 

plea of land,” not saying “ against Samuel Foista” the >9 the deed of 

Demandant, os they regularly ought to have done; and 

tipon account ot tins omission, the officers refused to voiielicc'!i war. 

perfect the recovciy. ScijLiiow moved to amend ’“**'* ofattor- 

the warrant of attorney, by inserting the words “ against ^^.oinititcd' 

Samvel Forstetf* upon tlic authority of the cases of m the hwly of 

SAam, Hemandant , Le Blatity Tenant , Bamsat/ and Jo'espm**^ 

Vouchees{a)', and O BixeUt Vouchee {b), and the against -vlioni 

Court expressing dissent, he wsh, supported by the sc- 

condary, who staled, that it had Jong been the daily ^vhcrciii the 

practice cf the Ccuit to ainend w.iii.ints of atloinoy. aitomcy wa« 

This motion Imiig dis-dUn^ed, he tin*n moved tliat the ^ 

r’coscry miglit pas.* notv illistanding the onus loii of the precipe 

thcsc wolds, ibrwhuh h«- (oiiccivcd there wa^ suiTicieiit “ 

ilic hi ad ot 

a'lthorily on tJie face of the i-isliuniciit By the jnac- the wirrant ot 

tieo ol this Court, tJio j'n.Ci,!jv is cngrc»!>ed at llie lieid -itwrncy, wHq 
, , III the dcniatid- 

c* the same parchment on winch the w.uraiit or nttur- 

is tiiki'ii, iind the puntpe is, “command UtlUart,. Court held 

jTa-;:?’ thiitiiisth and without dLl.i\ he risidci ***'‘* •*** ^^**'°" 

t»» En'fcr SiC hoin wfieiice it imy be plniiily to that pha 

eolicctiil that ibe jilci ol land in w hicli />«/ lyo/fow 

and wife make their iilloiines, is tlic plea of land against and 

jStrr-ji"/ /'iw sft j in tl’c* ■^aii'e insti ument abot c mentioned, the rtro/rry 

and the warrant et attoi ’.v is therefore in Us pieseni 

c\'it'' safficient. Lnoiigli appeals on thefiop ol u to 


(a) ^ilh, IV. 5P 

\"oi vr. 


('t /*«'( I Tn(J 
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1 3 1 ^arcl again<it fraud, by rendering it impossible that tlie 
parties who executed it should not know by the perusal, 
Dunandant transaction was, and it plainly appears by the 

context, that the omission was aLCidcntal. 

Tfie Court held, as to the proposed amendment, that 
the cases cited were not well considered, and when thc^ 
passal, it was not adverted to, that the instiumrnt 
sought to be amended, was the deed ol a party. Tlici 
could not take on themselves to make it appear that the 
party had executed a diiferent deed from that which he 
really did execute. But they allowed the recovery to 
jiass, on the giound on whuh it was very projicrly 
moved by the counsel. The practice of the Court rc- 
<]uited the iiistniriicnt to iiin in that form, containing a 
leuliil ot the writ, uhcieby it appeared who wcrcthr 
parties to the plea. They therelorc thought the warrant 
of attorney must be taken to refer to the plea c.l land, 
the Lominciiceiiieiit ol which was therein .above staled, 
and that Iherefoie it tviis iii substance a making ol an 
attorney iii that pica. 

Fiat. 

tn the case ol another recovery luoscd by H/msfi 
.Serjt. on the la'll day of this term, whore there was a 
''aiiiilai omission in the waiiiant of attorney to name the 
lenatil against whom the plea ol land was, the Court iji 
like manner permitted tlic iccovcry to pass, supplying 
(he defect by reference to the prtccipr at tJie hc.id ol 
the warrant of atioriicy. 
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Ka i IUH -i'. lf\% \M. 


Nw ST. 


H lo .III iitiun iijjoii a jvilitA ol iiiMinncc at 
jiitl hi.m iiiy ])Oit oi in Jutlam! tu Ijnthf 

utlL'cld.! ill I a 14, l«ir Jcor'/. tipoii ilic sli'p, ..'iiil lao'il 
on tlio liei^Iit and .1 lo ’ as allc'^id b\ ■'t'l/u’c liv 
pi't»oiii iijikii Ttvn. I pun tlio tii'l oi tliu (. iii>.o it tliu 
ittei Tmniff Wuu 1S15, it (haUlhal/^ bt'lnu' 
(iif'i'y C\ J it appcaml tli it ihe ■! w *■■ Jadon 
1 ' II loy. rj and onl and llut -Jio v 1^ !n bciiu; t.i' 'o. 
till Su.ca>i 'riif' poMOi 111 *» fth 'MX', .Inn blo' k '-'I'ljr 
^^J>^LV7l/, and li id iintibi'd ih-' I* ' idc to (intif 
'I’lic ina-jlci ot tbc losstl, Ih'Iim- i vnniiiLii a' .1 i line- , 
'tatt'd that ihc slnp nas Luiitui foi /.'///, l»rr sbo 

I id, ag.niU't In', ml), Ikui diiAen li* aiu'.'iu ’n <11“ 

II ilu* coi*,! of Si > j,oi) tli.'ii III mil iidod lo »ia\i‘ "O)' 
rl u ho ilid nol iriti nd to inlo aiiv pi.il id \t> ...i'./, 
iiul ♦h.it wlj’ii 'll a.n-. lakoii in /,i t’loiinj, ini'tt loi 
//<V I'll! I H' . 1 l.'iit". I'l' I '1 AS iitiiuv* li iho 

i'HI'I I'- kIiiui.lIiv, toi'i!* niiiin r ilu- i.s.i I upon 
ll'o jTioiiii'l <'l lici h iMi',r \iol:ircii iln* hlotkiilo oi 
.V'l/ and nlsI^u•ll that wa'' 'lu iriswoi to llio I’l.iiii- 
I'd ' (..I'll, be 11)^ (.iiiii liiiijvc cvidoiHC oi tli ■ 1 icl, .'iiid 
I'lat ihoiLloro the iiiasloi'i, K-stiiuui]' loiild not Li* 
nceJAod to tho uintriiiy. Tho I’laiiilill ii’-u-i d that, 
.uhnittin^ the ixitcdish soritonie to he (oiuliibiio ivi- 
dcnce, it went no iiirlher than the point of I lie bmiLli 
of bloik'ido, but did not dispiose tiie in.'i^itcr' evidence 
I hat the vessel was bound ior Lcilfij wIiilIi w 13 (un- 
''istent with the sentence, by supjiosiiii; tli.it the mtisler 
had bni 1 nti oiidy cniried the 'hip towaids the coast of 
NorreriT/, and upon this proof of binatry, tlie Plnintifl* 
vns still entitled to rccosei. The Uurciidiuit insisted 
that the evidence did not cleaily raise the inference of 
liarratry, hut he iii{^hI that even it the fact weie so, the 

G e 7 Plaiiiliir 


WTitre I lie 
nii'.tcr I'f a 

\t ■•il, itni- 
1’ niii. iMor 
1 br. :ii )i i.f 
" 1. 1 , u'l , 

*1 I I’ he w IS 
liii mil for in- 
i'' Iv Tili^iini- 
*1 1 III I'l 'll It 
‘his ili'l not so 
I'js-'irinri Ins 
I .1 III I '1 ]<rt ily 
ivl ti ...silt 10 
ih I'll 'ill I'f 
hi I II .I'l , ■’s io 

I n' I I’le 

I hmii't lo 

II oiir is or 
.1 II b/ bif- 
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could nol rcco\cr on thb declarationy becau'^e 
lliiiu was iiu count for barratry. A verdict pasaeil fui 
tlic’ Plaintiff, subject to tliTc'e points i^hich his Lordship 
icsc-ncd, ill St, sihethci the sentence coiiclunvcly pros cd 
.1 bi each oi the blockade , second]}', whether the sen- 
tence pi mid the master to hn-.c cunimittcd nn act ol 
liaiintry ; and thirdly, whether tin* PlamtifT could rc- 
Luu'i wltlanit a count averring a lu". by barratry. 

^\iturdnig1y J\:i>g}an Serjt. in th s tcnii obtained a 
Hill* w/M to set aside tin \trdiC‘ a"d enter a nonsuit, 
.■gainst winch 

Mrjiitnf, SoliLitoi-Ceiu ral, and Serjt shewn! 
« .uise . As to the llist point, the} ulnuttcd the sentence 
’ as eonclnsive evidence of the brc.ich of f luckade, but 
that the master’s testunonv was to f.e . ■ '’fved, so far as 
It w IS consistent with it. \stoth( ih.'ct nuait, theexist- 
(iicc of a more letnete lause ol lo--, iihuh occasioned 
the iriiiiK'di itc cause alleged in the dcclaiation, cannot be 
• et up to disprove the exislciice oi the immediate cause 
alleged. MaLu' i Nor is it necessaiy 

to state tlie 1 emote cause. 'nan v. Parish (6). If, 

indeed, the more remote cause wcie the act ol the 
Pianitiil', than it would be a defence, ugl because it 
dispiovcd the allegation ol the iiiiniediate cause of the 
loss, but because tlic Plaintiff could not recover for a 
damage occasioned by his ow'n act. The immediate 
cause ol Uic loss here was by seizure occasioned by a 
breach of blockade, the more remote cause which oc- 
casioned tlic breach oi blockade is not proved to hate 
been the act of the Plaintiff : the result of the evidence 
is, dial it was bv the act of the master, which is bar- 

• 9 

ralry, a risk against which the Defendants insure him. 
There is sufficient cnndcncc of bairatry to wairant the 

(n) t Neu Jiff , Jj6. (i) a CflJW/A i-t9" 

finding 


4 
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fjiiiliii^ of, ho juij Till' dt'rlainlion <>11011 s a siilKriont 
ground ol' cticii. u <] *1.0 hMitruiil lots pnni'd all hib 
V 01 tiicnb.. 

raug/ian 111 baj'iiort of Ins rule, uigcd thal it nns 
/'ut c\cry d(.'\iUi(>ii iioin the ‘•hip\ coui*c that con- 
-•I’liituil bnriiiti^, tiio in.Lstoi niii^lit luuc brukoii tho 
' iockadc tl'iinigli igiioi.iiicu or uii<>killiil o;i. 

ihc dcclaintiiiii » is m 1 pio\(.d, l(>r it airL'iri.<d tli.it':' c 
'n-s happinod whiL* 'I''' ship m 1*1 pnvpohng on the 
’ insiui'd, \ I'oio s t*<f i>\uI<‘IKO u is, th..t sluj ii '.>1 

f.T out of 1101 dt't’iii''. l’ooi-jO .i 1 i 11 she* '.1 is <11. fs*. 
}]iit the 01 jdoiKo 1 ills nil u'o'hfi gro'iiiii. It ducb i;c ( 
iji'LLbMirily happen 'tial .’’e f ict is is il,o si'’i'taoi* 1^- 
picbcnt*- It; tortile jnipoboof ^hcwlll|;, the guiind n 
. ciulcinnutioii. tlic 'oiilenco is coiKhisi\,mui, 
f.ot toi olhei piirjioue’i , and it is not to bo .ittondid with 
.lil the same conscijuoiices .uid iilivoins 1 ii the l.u't 
were tiuo. Thoiefoio tho •tniwuo no >'vni.«i, 1* <Jj^( 
the act ot thi' nia tei a. baiialio:* . I ’Ikio is to 
other esidoiiLo of b'i’’i 'il y lh< <a ‘o. 'I’hi* w’oV 
ol the captain’s to* 'ano'-y mm. be i .‘vi 11 ■‘'o*', or 

wholly rejected i* ibei* were Lii.aMi, '' ',* i l..!*:- 

lifi' could not lorovoi on t^ is doilira>i'i , j ir ti give? 
no notice whatovor t»» the Dofenilan; ‘i. it he ib to pre- 
pare to meet a c’. ci ioj"ded c;i barr.it -j. 

C-/ . cat', t 


1815. 

E\ EllTJI 


V. 

If ,\N\ VM. 


Ciiuiis C. J. Jiovi iki soied llie opnncn o: the C'o..rt. 

Tbid ji an action on a jiobcy of lusuiance. The 
4jucstion , wlietli&i the ujisured, bhut oat fioiii hib right 
to rccovci in the iLiat inbt.uicc by proof of tlie violation 
nf tlie> blockade, hie replocc’d hinibcif in a s-tuntion to 
recover, b} pjoof th.it it wab the master, and not the 
rhuntiflj who had been violating the blockade. The 
n untifF started thib case, bj the m.ister’b ^wearing hn 

<^03 was 
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llANHASI. 


ivns o/l Nof^ai/, saiiiii^ loi Leith, and was there seized : 
tliii evidence, if it itood ufoiie, would entitle the Plam- 
tiif“ to lecovcr. The Delondant jiut in a sentence of 
coiidetiiiialioii foi bi eakiug the blockade. The Flamtifl’ 
contended that so much of the captain’s evidence mighl 
be leceived, and must be belieretl, as -wfis not incoii- 
bistont with the sentence; that when the master swears 
he was making Leith diiect, v'c must dibbehe\c him, and 
believe tliat he did bieak the blockade of A^o/ttwy, but 
that wc must believe that he did it without the direc- 
tions of tiic owner, end that thcrefoie he is guilty of 
harraliy. On considciation we think that tins ib not 
suilleiLMil evideiiec so to fi'v the niastci uitli banatry as 
to entitle the I'laintiif to ruLuiri, without much more 
iiiquiiy. The iiuistci raiiiiol be flvctl wiih bariatr}', 
unless he acts Cl iimii.illj ; wc Laiiiiol iiuse that chaige 
on the Ifioso expii-Sbiou that he w.a; bound lor l^rith , 
lie might be so, ami yet might have uideis to touch in 
Nor^a?/^ ObsciAC, itjs on tluo giomid, that wc think 
there ought to bo a fiirthci inquny; wr do not decide 
on llie poult of jdo.iding, nor whethci a sentence of 
condeiniiation is conchsivc evnlente up to the extent 
of fixing bcirratiy on the mastci , we onl^ say that in 
this case theie IS not siifllcient evidence to prove bar- 
latry. We . thercloie think that the iiilc must be 
absolute for a iionsiuU 

. Rule absohice- 
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1815. 


Baxti:u t/ Morgan. 21. 

^ HEPHERDj Solicitor'Gcneral, moved that Uie The Court will 
Plaintiff, who resided in iSco/^Md inii>ht give security not compel a 
loi costs. Liens berjt. 111 tlic first instance opposed tlic abroad 
motion, upon the ground tluit the Dciendan't, who was t» give sccuntjr 
in this country when the action was commenced, now f®*' costs, as ihc 

prjLL of cum-* 

resided abroad: he thciefore prayed that the bcciirity pcllmfr the 
might be mutual. In the ciibc ot De la Pteteve v. The I’ln'iiiHi nsi- 
lyuc de litron^ the Couit of King’s Bench refused to to the*'* 
enforce security tor costs till the Detcndant had put Ui Dtlcndant 
bail, and though this action was not commenced by 
bailable process, the Plamtiff ought to have security 
tor his debt and costs, if he gave security for paying 
costs. 

Pet Cut lam. The reason is dot mutual. Tlic miii- 
chief IS precisely die same, whcthci the Dcfeiulunt 
resides in this country or not The Plaintiff must give 
security. 

Rule absolute. 


MoOR£ V. IjOWMIKER. 


Nov, 21 


'J^HIS was an action brought upon a replevin bond, 
which the DeieiuKint had executed as surety for 
SAtrr^ a tenant of the Plainufl', upon the occasion of a 
(hstress' tor rent made on the i ptii of Januan/ i'8 1 4. 
On the 3d of Match 18141 at the assizes for Si^otk, in 
another replevin cause pending and then about to be 
tried between the same parties, SAzrrr^gavc a cognovit; 

C c 4 ' subject 


A Defcndani 
in replevin 
di)ei not, by 
pi\ing time to 
ikc Plaintiff in 
rLiiIcnn, dis* 
Lhai|^ the 
sureties in the 
replevin bond. 
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i8f5« subject to a reference^ which) comprchcnclmg all difler^ 
" ences respecting rent, embraced the replevin which was 
V. the occasion of the Defendant’s bond) but it was ex- 
BonMiKsn. prpi,},iy agreed between the p.irties, that nothing in their 
agreement contained should dischaigc the sureties m 
the replevin of the 19th o\ January i8i4|, and that no 
proceedings should be had in that repIcA in cause pend- 
ing die icfbrence. This relciencc and agi cement were 
entered into without the knowledge of the Del'endant. 
The arbitr.itors awarded in Ju/y 1814, that Skirr^ 
should pay the rent on the 8 th Au^tst 1814, and the 
Plauitiflj iindei the cogiuKit, on the 7th of Septendfer en- 
tered up judgment, and took in execution the stock of 
S/urrrff', and that being insuflic>ciit, ai rested him for 
the residue he w.is in const quente lendercd unable to 
cany on his 1 .iiin, and ahscoiided, leaving the Defend- 
ant liable on this bond. The PlaintiA'had removed the 
replevin cause into this court writ of aecfdas ad cu^ 
rtam on the 1 4th of Aprti i S 1 4, gave a rule to declare 
in replevin 011 the 25th of JUap 1814, and on the 25th 
oijattuaip 1815, and not soonei, signed judgment of 
nouptos for want nl a declaration) issued a writ of 
teloHUi habendo on the Jst of February 1815) and issued 
a rnpiai against the Defendant on the 6th ofjuw iSi^, 
returnable in three weeks of the Hcly Tiinity. Upon 
these facts PeU Serjt. had obtained a rule nisi to set 
aside die proceedings in this action, contending that 
the FlaintilF having by tbe releicncc given time to 
Shin^i had ihcrchy discharged the Defendant and the 
other surety in the replevin bond. 

I 

Rest Serjt. now shewed cause. This rule has been ob- 
tained upon a supposed analogy to the eases of bail. 
But the facts arc not siniihir; all the cases where bail ha\ c 
been discharged have proceeded on the ground tliat the 
boil arc for a tunc prevented from doing that which they 

have 
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right to rlo. In tlii' vn<ietA‘B>i(h.>.ooil v. 
the Conn hi Id that ii'- the hail ncu* not picveiilcvl trom 
suTrrndering then piiULipal, tb^'v wcit' not (Lbi barged. 
It J^> rommoii piaetici' to take a ri'idii t at /i/it p/iiit siih- 
jeet to fi lefeioiice, but it never } el was heard ul, tb.it 
b} lefciung a cause, the bail were di'charged in .1 1 a c 
where theie ha^ been a verdiet. The Lad may be p'jt 
in a woi'se sitnatioii, and yet not dineharged, hy the Dc- 
feridont giving a to^nmnty lor he thereby in r« Irrates 
exoculiun ; hut it was iievei thelcbs liehl mllod^^iiw 
Xusrenl (A) that the bail wci c not thereby discharged ; 
hiitindepondeiillj nl tli.it iiise, wliicli has been (jncstioncd, 
the pi nil ipJe n.i wliicL the ball .in disihaiged or not dis- 
LluilgCvl b\ I / it, IS lllltl doM II ill Ci tljli V. JohhSL •» (f ) 
and 7J6 Ww/!V/i 7 V 7bv#; \it), ami it doe 3 not entitle tlic 
Ihlii.ilirit to 111 pit sent .ippl.i.itiou. 



Moons 


V. 

SOlVMAKEr. 


Vt ti, r/hih II, n •>,( d tint diat pi incijdi* did not operate 
lo previ lit Ills iiud.iiig tlio lule, .ibsohite. The agrre- 
iiieiir ot 31! Mtin/' i'iii'„ an'i .ill the siibseqae' t pro- 
ceedings 111 (.iinseipieiioc tlenof, tmik place wiihoiit 
the piiMty of the DLlendant, ./ho in conseqacnce 
of .S'^. I, and the PlaintidTiitering into thc'O ten 

^>as nipnved of all ch.'ince oi iiuleunuLy. If the 7cple<.n 
cause I'l which the Deil'nd.nit w is susety, had goi.c 
on to judgment in the regulai course, probably tic 
present Deicnd.int could in some manner havcprocced- 
eil against those goods winch the PlaiiitdT in Sij/tenbcr 
rook 111 cxeeiitiun. II the now i^lanitiif h.id used due 
f.dfgence, he might ]i.ive bad judgment of nan pros 
. ^iTist S/iirr^f on 3Ctli Maij 1814, wheieas the Dcfen- 
riant h.is no notice of any proceedings ull Jitne 1815, 
and in the mean time all die property is swept awa}, 


(it) :c, V. 614. 
s T.R.ijj. 


(f) Aitt, V. 319. 
{a") Ante, 11. 4jti. 
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casj:s iv micjiaelmas i eiim 


1815. 

V — ^ 

Mchhui 

•u 

BowM\KI2I. 


out ot \i 1 ijlJi, if the PlaintiiT hud proceeded with diii- 
jrriicc in the replevin suit, the Defendant would have 
hud the op)iortunity to indcniniiy himsdf by an action 
against the })rincipaL 


Gibbs C. J. The principle was first adopted in the 
Court of Chancery, that if a ci editor gnes time ol p>iy- 
ment to Inv principal debtoi, without giving notice to the 
surety, the surely no longer remains liable to the debt. 
'II1C courts of law in late days have aclf>d on the samcprin- 
ciple, and applied it to the case of bail; for v.iieii tlic 
PlaiiitiiThas given time to the piincipal, the bail are put 
111 a new situation ; for as the Flaintiff could not dur- 
ing that time take the Defendant, so neither can the 
hail, whose 1 ight grows out of the Plaintiit 's. But what 
IS the jirc'sent case ^ SnicUes in rejilevin cannot at any 
tune take the goods nl the Pljiiitdf and restore them to 
the avowant. As to the othet part of ihe ease, tlic 
aglet nient between the PlauitiifF and Dcfend.ant to re- 
ici icseinblos a rule to relei the quantum of damages, 
.■uid there the bail aie answciablc for the amount * this 
has no resemblance to the case where the bail are pre- 
sented from rendering the piiiiLipnl, and therefore there 
i- no ground lor the application. 


Rule Hiseiiaigcd. 
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(JcuNov t'. The Ro^al Em’iianoi: Assukanci-:. 



Nov. 34. 


nas an action on :i]iolicy 'if insiiiuncc on sugai 
by llm Manf, ironi lAvetponl to Culms, ui ihc •slii|j’<i 
poll ot dist.luuge 111 the Zlri/ivA Cliannol. Upon the 
trial of the cuiitie at Ouitdhall, at tlic siLtin{;>i aitpr 
TiJinljj teiin i 8 ij, before Gihbs C. J., tli*e Pluintif} 
“•ouglil to lecoici cisfora total Io‘s It appe ned tlutihe 
l•ll]p'>nl('d on ibt IJecembtt 1814, and meeting with teiii- 
pebtuuir- VI eat her uji the aotli, put back into JLrceipool. 
On tlie b.ime d.i^, one of tlie owiicis theic leeident, 
.t})pii/(.d his agent in London ut iiei lotuin: and ilut 
It wim piebuined there woiilcl be bouie iljiiiage lioui the 


An 'iBsureil ii 
ciititli'd to a 
reasonable tdmr 
for acquinng a 
full knovledgr 
of tlie state of 
a ilamagcd 
cirpi), before 
111. IS hound to 
il(.(.t, whether 
lie si’ ill aban- 
don to the 
underwriters 
as for a total 
lUoS 


• 1' water . tliiii was stated tnlhe Deieiidants on the 22d, Where acargo 

Mio beggiil till’ atsiiicd would uit .lb if lhe> wcie uii- vfvugnrda- 

msiiii'd. On the 2Jst, stiiietois weie eniployid to ’*y 

iubpi^n’l the condition of the sugar, aud tlie in.isUi made uuo jiort on 

a |)ioiest On tlie 2 4tli. tl»e ownoib wiotc* ih.it the 

<aig(> had heeii disthajged, iv.i<i about to linileig'i i,.isi!!ri>ed*and 

a piopei sniM'v, and that hoin pn cut appeal anceh, the exi uur] or 

nuiiih(.i ol tlicstswliuli ]i id iicuved damage would “i'-'* '“‘t ihe 
, ,1 . 1 1 1 I i 11 1 a*'iire'l did not 

iiol be at all i ipuil to what they luU Karerl, and might rtruve tho 

lii.e beni e'jieiled; anil llity riMjacbteil the iiiidei- nmijiUrcrt- 

vijlei-’bpiiiiii'bioii to pioieedwuli the cargo to the pun 

If flatu’, VI to the ship’s origin'll doblJ/iatioii. 'I’hr Janur.ry, held 

■ If fciidaiits, tiansaLling no busincbb on the 26tli, re- that an aban- 

4 fM\cd tins coiniiiuiiii.itioA on the 27lh , they refrained 

hoin making any ubsciv.ilion theicoii. On the 29lli, was mode 

I lie owners wrote, renewing then application for per- withinarea- 

1 Jill L ^ r sonable time, 

jiiibbion to go to a «»ccond port, and added, that alter though the 

.a minute inspection ot the sugais, iipwiirdb of 290 plamnff 

boxes were fbunil to liavc icceiveil more or less damage, ,neantune con- 

a number far exceeding wliat they had at first reason to templated that 

the loss would 

be partial, and that the adventuFe might be pumied. 
If a cargo be so much damaged that it is not fit to be cent forward to a market, 
(■I1L assured may abandon as a total loss. 


expect : 
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1815. 

V. — J 
G^R^O^ 
w. 

The Kovai. 
£\C1IA^C>E 
ABUltAHCEi 


expect; and many of the packages, which the water 
was supposed not to have actually penetrated, were 
nevertheless so discoloured by the general humidity, as 
to be much deteriorated, and it was impossible to say 
how far the real injury might extend. Under those 
circumstances, they had advertised tlic damaged part of 
the cargo for sale by auction, conceiving that measure 
to be thd best for the Defendants’ interest. On 2d 
Jeawanji the Defendants being applied to for instruc- 
tions, declined giving ain directions upon the subject 
of the damaged goodu On the 7th of January the 
owners having ubtaiiu'd a formal protest and certificate 
of smvey, and of the djirage of the cargo, sent them 
to tlie Defendants, adding, that it appi'iiied by the lat- 
ter, that the gi eater p.iit ot the cargo u as destroyed* 
and that the whole luid suffcrrcl deterioration, insomuch 
that they could not think of sending any part of the 
caigo forward, and they signified to the insurers their 
iiiti'iition of abiuidoniiig the whole, and that it would be 
biought to sale on a day named. Upon the result of 
tl e sales the lo<ts appeared to amount to somewhat 
more than one-third of the amount insured. 'Fhe de- 
fcrdaiii:-. eontciidnl, fiist, that this was m its nature not 
a total, but oiilj a partial loss; and secondly, that if 
otherwise, yet the abandonment came too late to con- 
vert It to a total loss. His Lordslup, pursuing the rule 
which lie had alwajn adopted in similar cascs^ left it to 
the jury, whellier the cargo w'os fit to be sent fbrw'ard 
to a market ; if it was fit to proceed, it ought to be sent 
on ; if it was not, the Plaintifis had a right to abandon, 
if they did it n a rcosonablc time. They ought to have 
a sufficient time to examine whether it were worth their 
V hile to pursue the adventure, and until they hail had 
a:i opportunity of exercising their judgment, they ought 
iiul to be prejudiced. The tune taken for cominunica- 
/loii belt, ecu lyjudon and hevcrjiool w'as to be taken 

into 
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into the account, as prolonging the period necessary 
tor their election ; and he leil to the jury the question, 
n hether the time whicti the Plaintiff had taken for 
making his abandonment, \ias iougerthan nas sufficient 
for ascertaining and judging of Uic state of the cargo. 
The jury found that the Sugars irere so much detc- 
iiorntcd, tliat tlie voyage was not vrorlh pui suing, and 
that the assured had abandoned in n reasonable time, 
and found a verdict for the Plaintiff for a* total loss 
nanus a sum which tlic Defendants had paid into court, 
to cover a partial loss, subject to the latter question, 
which His Lordship i-cserved, whether tlic Plaintiffs had 
taken a longer time to make their election than the law 
allowed tliein. 

Shepherdf Solicitor-General, in tins term, obtained on 
the authority of MUckell v. Edie (a), a rule msi upon 
the point reserved, to sot aside tlic vcidict, and outer a 
verdict for the Defendant. He also mo veil on the 
ground that inasmuch as the detciioiuUini hud scarcely 
exceeded one-third of the oiiginal cost of the cargo, ,t 
was not a case where abandonment could convert the 
aveiagc loss to a total loss ; and be rued Thompson v, 
1'he Royal Exchange uissioance (i), and Anilci son v. JFal- 
tace (c), but the Court refused to extend the rule to this 
point. 

Ijens and Vaughaut Seijts. shewed cause. Tliey con- 
tended that the evidence pi oved that the plaintiff had 
taken no longer time to form his judgment on the pro- 
priety of abandoning, than vv.is ni'cess.iry tor that pur- 
pose; for it was plain from the correspondence, that 
until tlie 7 tb of Jafiuatj/, when the assured flist ob- 
tained the survejor’s report on the cargo, he was not 


Gucion 

•u. 

TheRo'iAL 

EarcHANCP 

AssuBAver. 


(a) J Term Rep^ 608. 

(r) s Mau/e Sehu a jo. 


(^) 16 ZT 4 * 



386 


CASES IK MrCHAEl.MAS TEItiVT 


1815 in possession of all the necessary inforinabon for hi** 
" guidance. It appears, that up to the date of the pre- 
ceding letter of the 29th Deeenher, the assured thought 
The Royal that tlie \ o} age was capable of being pursued, lliere 
bxfjiANCB jjjij jjjj, most ample good faith in the Plaintiff ’s 

-^'^L'ltANGE. ^ ° , 

communications with the Defendants, who refused to 
interfere, and lell all to the PIiuntilT’s discretion and 

IteH and Rasauquet^ .Scijr<«., conUa, «tiited the 
tulc to be, that as soon ns the assured or liis agent 
lias .a fair opportunity to make up Ins mind upon 
the state of the cargOf he shall abandon. Mvoooti v. 
IlenckiU (a). The PlaintiiT had previously, by his letter 
of the 29th Dernnbci, given thcDcfl‘nd.ints notice ofhis 
election to send foruaid tlie pait of the cargo that h.nl 
been pipser\ed, .and to sell Ibr the benefit of the De- 
ioiidniits that which was dunaged, treatuig th( loss .is 
partial : and he could not afterwards revoke Ins clcu- 
tion. In the case of v. The ILxt ha»gr 

4 ssioaiice (6), it was held that an abandoninenl of <1 
sunken cargo of provisions must be made on tioluc of 
(lieir sinking, not a month alter, upon tlitir being 
fished up .ind inspected. The PIiiiiiMft is not warr.uilrd 
111 withholding his election while lie i. a'ceitnixnng toe 
slate of the intended market, or spicukitnig on the risi 
and fall of prires: neither, while he is pursn ng Ins 
inquiries, ought he to do any .u t that c.*in alter the state 
of the piopcrty, or deal with tfiein .ss if they were his 
own. There is reason to infei, th.it pi ndiiig the ilelay 
which intervened between the 20th of Uiti-mher and the 
9th of Januart/y the damage occasioned to the sugars 
by the sea water had much increased, for want of the 
Plaintiff’s speedy care, and it is unfair that this loss 
should be tlirown on the underwriter. The Defendants’ 

(a) I Park /rj. 6 EU. Z39. (6) 7 38. 
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iiiatructions to treat the gooda as if the Plaintifl'was un- 
uisured, must be taken with reference to the PUintiif’s 
election to coiiaiclcr this as a partial Joss : lor it' the 
Oeteiidauts had known it was Ui be a total lusi>, tJiey 
would themselves have nssumed the uircction ot the sale : 
and althougli on the 29th oJ Dccemba the Plaintiff 
might not know the precise extent of the injury, he inui>l 
have known enough to enable him then to judge of lli<* 
propriety of abandonment. 


1815. 

V * 

Grhnon 

IF. 

The Royal 

FSCHANOh 

Assurani r. 


Gibbs C. J. delivered the opinion of the Court. It 
Is very true that the assuied inn^t always elect in the first 
iiibbince, whether he will f oiisidei a loss as partial, anil 
take to tlic propeity hiiiiselt, 01 as ti>t.il, and ubanilon 
to the underwriter. Tins is the law in all cases u here 
the assured has his election by abundoniiig 01 not aban- 
doning to treat the loss us total 01 partnil. Rut it is 
equally true, that the lir«t instance inc.ine, nftei tlie 
assured li&s had a convenient oppoilunity of cxniniiiing 
into the circumstances which rciidci ubandoiinient cx- 

i 

pcdiciit or otherwise; bciausc it is on tlic result of tlial 
exaininalioii that he is to make up Ins mind, nlietfiei 
he will abandon or uot. Let it not be suppu'^ed thaal 1 
accede to the proposition, tlial the assured may use tins 
latitude ns an opportunity to jndge ol the otatc ol the 
markets, and us the markets fall or ii>e, to elect whether 
he will abandon or not abandtai. 1 Ic has no right to 
govern his conduct by any such lulc. The only f‘xa- 
niinatioii he m.iy make, is into the actual state of the 
cargo, to ascertain what is the degree ol damage, 
without reference to the slate of the imiikets. It is 
certainly ti uc that a certain amount of damage u as at 
liist discovered, but the assuied did not then tliink this, 
cargo so much damaged, but that, os to a consideiable 
part, the adventure might be pursued; though a pail 
was neceasarily to be disposed ot at Laverpoot. He <^0 

coiifiiden'd 




Geiison' 


•V 

'J'he Koval 

ALHANCfc 

.l-UiLKAMifc. 


CA:.L.. I.. I'llCIlALL.VlAy TJCRM 

coi'’;idcicd on the 24th of December , he bo coiiaidcred 
It on the agtfaj though on the 29th the PlnintiiF cun- 
^idcicd that the lohs would hr much more extensive than 
M'ns at first supposed. If the Fluintiff' had so treated it, 
as intending to pursue the adventure, aflcr he knew the 
full extent of the damage, I should have thought that 
the abandonment was too late; but on the 29th the 
assured certainly thought a part of the cargo was in a 
Ntato tf' go on. On the ultimate evidence, by the letter 
ul 7 th January.^ it appears, and the jury have disposed 
of t'<e fact, lh.'t no part of the cargo was in a state to 
go o” It WHS not competent to set up this abandon- 
ment on the 7lli, if the assurors wcie fully apprized of 
tie fhcls on the 20th; but 1 think it appears from all 
the ciieuinstances that they wore not so appii/cd 011 
0 27tli, nnd lint the raigo had not then iind(.rgcne 
soiili .4*' exaini'’atioii J'. was afloi wauls made. They 
ought to h'lsc a roasoiinble and oonvcnieiit time for 
Uicir iiisjiection , if tho^ hnd been dilatoiy 111 mskmg 
their bin Mn, it would. I wo boon a soiy different ca-'C ; 
though the Plaintiff ought not to be pressed too closely 
on iLib jxkiikt, if be Jiad boon grossly negligent, and 
J.nd slcjit over the Inibiiit.s':, I think it would ha\e been 
an uubwci to the Plaintiff’s denumd; but here is no 
uiTcuboiiablc dclaj', and therefore wc think tlioie is no 
ground for sayrng the ab.i'idoiiiiieiit w is made at too 
file a period, and llie iiilc (or a new tiial must be 

Discharged. 
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BiioVTN V. Ga .NIER. Nev.i4 


J^ELL Scijt. moved to dibchaige the Defendant out 
of custodvj on a defect in the affidavit to hold to 
bail, which stated the Dereiidaiit to be indebteil to the 
FlaintilF in 15/. and upwaids, tor the hire* ot diveis 
carnages of the dejioneiit, lured to and foi the use of 
the Defendant. The Deiciidant, he said, might have 
the use, yet not be answerable to the IMaintif^ unless 
he contracted for them, and they might have been lined 
by another person, who might be aiiswciable to the 
Flaintidi though the Defendant had the use of the car- 
nages. Another objection was, that the affidavit stated 
the Defendant to be indebted to the Pluintid for work 


An affidavit to 
hold to bail for 
the ■* hire of 
carridgn hired 
to the de- 
fendant," and 
fi»r “ work 
and libour 
dune for the 
dLfeiidant," 
not adding at 
his request, 
held sufficient. 


and labour done ibr the Defendant, but it did not aver 
that the woik and labour were done at his special 
instance and request. 


Per Curiam. That objection has been held insuffiR 
cicnt; and as to the first, “ liirctl to the Defendant” 
iitiplicfi a contract, and is equivident to sajirig “ let to 
hire to the Defendant,” and though hired to the De- 
fendant is not a strictly* propei expression^ it is not an 
iiiiiisiial one. 

Rule lefiiieil. 


Voi.. VI. D d 
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i8i$. 


A'ov> 24* 


Williams tf. Marshall. 


A licince to 
export to an 
hostile country 
was to continue 
in force for 
ex|Wting II n- 
till the loth of 
September 
'llie ship 
cleared at the 
custom-house 
in London on 
the 9 th Sep' 
tember, and 
on the lath 
rcteived her 
clearing note 
at Gravesend. 
No evidence 
being given hy 
the assured to 
account for the 
delayi held 
that the ship 
had nut ex- 
ported the 
cargo hefurc 
the icth, and 
that the in- 
surance was 
void. 


''I HIS was an action upon a policy of insurance 
bearing date in 1809, at and tiom IsondoH to 
Amtetdanii tlicu uii hostile port, on hides by the ship 
Constantia: it was tried at Guildhall before Gibbs C. J. 

4 

at the sittings aftei 7 tint ft/ term 1815, when it was 
proved that a licence lor the voyage had been obtained 
from the privy cuimcil, which w as to continue in force 
until the lotli ol Srptauher foi exporting, and until the 
1st ol Cklohet for the ship's return. The di'tence was, 
that the voyage wiis illegal, because the ship did not 
sail within the time warr.inteil by the licence. Ulic 
sliip clcaicd on the 9th ol SepUmhei at the Isondtm 
custom-house, but did not arrive at Giaxcsvndf and 
deliver over the p.ipeis nccc-sary to he there prodiic'ed, 
until the J2th, on which day the King’s seaii her proved 
that he deliveicxl to .the muster, as is iisu.il, certain 
cockc'ts leceived from IjundoHy and a note with ilates, 
called a elcaiiiig note, which is the latest docuiiieut 
given to the muster, ol a \c'sst'l outward-bound from 
iMndottf ullei lie has deliieied all iieeessnr} papcis at 
Gt avn^Ltid. He is not ic*fjiiiied to sign unj duciiment 
at Guttisnid, When niir diiiwbiick ol duty is to be 
repaid to the* inaster on o\i>ortiitioii, he caiinut entitle 
innisell to the drawback without pioduciiig this clear- 
ing note. G’bbs C. J. at first thought it must be con- 
sidered tliat the vessel luul sailed in due time, foi that 
she had coiiiiiicnced her voyage by dropping down 
fiom London to Gravesend^ and bceiiccs had of late 
been libcially interpreted, but upon the evidence given 
b}' the searcher of the custom-house, he reserved the 
point, subject whereto the jury Ibund a verdict for the 
I'laintiir. 


Lens 
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Lens Scijt. in this term obtamed a rule mu to set 
aside the ve'idict and enter a nonsuit, uguiiibt which 

Shephettlf Solicitor-General, and Best and Bosanqiief, 
Serjts. shewed cause. They contended it was not ne- 
cessary that u vessel should have uctiially sailed within 
the time liiiiitcd by the licence, where it did not appear 
that she had been delicieiit in iiur diligence,, and there 
was no cause at' delay iinputcd to the Pliiintiirs in 
this case. Giamag v. Ctockeli (a), Gorde Mrmp, 
Pieters {b)y Schioder v. Vaux{c)t The principle is 
thereby established, that if there be no fraud, the ship 
shall continue to have the benefit of the Jitence after 
the tunc therein mentioned has expired. Even on a 
warranty to sad before a ccitaln day, it a ship has 
broken ground, it suffices. To cxjiort, simply means to 
carry out; and if the duties are paid, and the change 
of place has coiniiieiiced, there is an exportation. To 
export cannot mean to convey without the poi t, Ibr if 
It did, exportation could not coirfiiicnee, ns il is admitteil 
it docs, oil moving from G/avesenil, foi the port of 
London extends far beyond that limit. No decisions 
had indeed occurred on the question ivhetlier the act of 
clearing at the custom-house would entitle a ship to the 
liencfitof a licence. It is a very different question, wliut 
test the legislature may cliusc to fix for eAlitling parties 
to a drawback ; and there is also a matcTi.iI distinction 
between the construction of a revenue act, which is to 
be construed strictly, and of these licences, wdiich are 
to be construed most liberally ; and tlicrc>ture, even ilj 
on the demurrer now pending in the court of Exchequer 
111 the cose of the v. Pou^kets (which is a suit for 
the additional duty imposed by the stat. 52 G. 3. c. 94’ 


1815. 

Williams 

V 

Mahulul 


(«) 3 Can^ 85. (r) 1 Campb. 84. 

if!) BdfuiarJtt Leading Detuionj, 6. 
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on 
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1815. on all hides in Gieat 'Btxtain^ and is resisted on the 
WiLuvMs ground that the Defendant’s hides were on board ship for 
V. cxportatiouj and had passed the custoiii-housc before 
Marshall. appointed for the operation of the act to take 

place, although not yet got to Gravesend^ and were 
therefore to be considered os already exported,) the dcs 
cision should be advei sc to tlie sulyect ; that would not 
govern thif case. The appointment of Gravesend as 
the place where certain acts aic to be dune, is a mere 
fiscal regulation to piesent fraud, for if the drawbacks 
were to be piiid in London, there would be frequent 
oppoi tunities to re-land the goods, and defraud tlie 
revenue. But it the master of a vessel should chuse to 
relinquish his drnuback, it does nut appear that thcie 
would be any occasion tor hint to bring to at Gravescutf, 
and 111 that case no limit for the commencement of his 
voyage can be assigned, except the clearing at tlic 
custom-house and bicakmg ground from London. In 
a case where the vessel, to all appearance, had plainly 
transgressed her limited time, the onus to excuse the 
delay would be incumbent on the assured , but wlicre 
the question is on the construction of a doubtful cx- 
pi ession, the oniv lies on the underwriter to shew Iraud 
or laches. And tlicicfbic the plaiiitifi'was not called on 
to account by evidence lui tlie ship’s not sooner sailing. 
Ill the case of the Gorde Ifouji, Pieters, Sir IV. Stott 
called on the luidei wnters to point out how the assured 
could be benefited by fraud, where his apparent interest 
was, as here it is, to use dispatch. 

Lens, ill support of Ins rule, urged tliat the Jiicaning 
of the word to export, was to convey out of the poi t, 
and not simply to carry outwai ds. There ought not to 
to be two difiercnt meanings given to the word. The 
embargo, which was taken as a fiict in the cose of the 
Goede Jlot^, materially distinguishes that cose from 

this. 
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this, and it was not the underwriter w ho was to sliew 
the existence, but the assured by that fact shewed the ab- 
sence of fraud. In cases where an excuse is admissible, the 
delay is always to be nccoimteu for by theassuicd, and 
in this case there is no evidence of the cause of the 
delay. The moment a ship has exported goods, the 
drawback is due, therefore a master would be entitled 
to receive the drawback on breaking gfound from 
Z/ondattf if that were exportation ; but he is not entitled 
to it till he receives his clcaiiiig note at Gravesend. 
The ship had on the loth done much towards exporting, 
but more remained to be done. 'Fhc residue of Ins 
argument was stopped by the CourL 

Gibbs C. J. I should have been exceedingly ghid to 
find that this licence was substnntuilly complied with. 
The voyage to bo jierformed was illegal without a 
licence* one of the terms on which the licence was 
granted, is th.it the goods sliall be exported on or 
before the lotli Stptenii/u tlicic goods were not cleared 
at the custom-house idl the ytli ot iieptemha the ship 
hod not sailed on the loth ol SepttmOe). On the i2th 
she WHS at Giavc&endj but n hen she weigliid, it docs nut 
appear. Whclher she was covered bj' thi'> licence, or 
not, depends on tlic question whether she sailed on the 
loth. I cannot say, however I may be disposed to favour 
the Plaintiffs, that the clearing at the custom house is 
an exportation. Considerable light is tbruw'ii on the 
questuni by the fact, that by tlic rcgulalinns, or at least 
by the practice of tins country, the drawback is not 
paid till aftei the p.issiiig Gimvwnd. and therefore 
upon the interpretation, w hich has prevailed, of these 
acts of parliaiiicnt which give a drawback, it appears 
that ships ate not considered as having exported till 
after passing Gravesend, therefore, with every diposition 

D d 3 to 
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iBij* to favour this action, we cannot say dial the Flnintiila 
are entitled to recover. 

Williams 

V- 

MirmluJh Rule absolute for a new trial, the 

fendant admitting the two policies as 
stated in tlie declaration. 


AW 15. Sir Charles Morgan, Burt. v. Epwards and 

Others. 

Alcase granted m, 'tction of covenant for rent on three aeve- 

lilicrty to make coUicrv lenses. Two ot the Di'lendants suflered 

ICTClsi pits, and , ii , 

sough . A juilgnieiit by di-t.iuh, tuid the Dt‘feiidnnt^</ua/cA | leaded 
dLcIaraiinii in mo« xttfi/ Jacla , and u[K)ii the trial bcTore Itichi R» 
iTasaldierty^o Mo 7 imanth Summer Assizes 1814, a \eulut waa 

nuke sloughs found for the Plaintiff upon the second and thud LOunU 
held that by tfjg dcMjlaralioii, with liberty lor the Defendant to 

tut a jor/«, tht tnove to enter a general .verdict for himself. 

Court could 

k thc'^wird *" Serjt., in Mtchaclmas term, accordingly moved 

soughs, only upon the ground ot variances aflbcUng the second 
th!itit»a*sn("t a third counts, and also moved to driest the judgment 
fatal variance on the third count. 'ITic Court dircctetl the points to 
A d^laration he* submitted to'thcin m the shape of a special case, by 
denii'til t-. be appcaicil, that the second count recited ti 

in ihi iri h I f lease to the Defendants of a colliery, with a grant of 
ri!e*cu'. c- hliertj to dig, drive, run, and make pits, shafts, 
fjoifb in levels, and sloughs;” the indenture produced to 
the parishes of verity this allcsrutKin, contained a grant of « liberty to 

Court hiJii the ** drive, run, and make pits, shafts, levels, 

variance lafal. “ niid soughs.” The third count described the pre- 

Lands III ihe niises demised by the indenture iheicin stated, as beini! 
occupations ^ o 

ji.BstC, situate in the parish of Uedwas and Hfmiythetislo^nef 

intended of the then in tlic occupaUons of IK LesetSf AbraAamEdwa rtfs, 
scTcral oicupa- . 

tlons of d. B. 

&C. 
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and Amey Eduanls.’* Tin: indenture given in evidence 
described llic preuiises os situate in the parishes of 
Sedtoas and Afijnetf/ht’usloyuf’, then in the several occu- 
pations of /F. Lnois, Ab>afi> n Ed-xmdf, and Amiy 
Ed-atmith" It was objected that there were two variances 
upon this count, f<ir that the declsii .itioii ilcsnibed one 
parish winch bore the conjoint name ot JSrdzta^ and 
Moiuythettsloytie, whereas the deed demised lands in two 
parishes, one named lii’dwfts, the otliei iiihned Monn/- 
theuslotftu . the otiioi was, that upon thedeLl.iiaLioii, the 
land appeared to be in the joint ocnipatioii of three joint 
tenants, whoieas several parts ot it were held bjr thicL" 
several teiiiuits. The C'uurt treated this objection veiy 
lightly. The covenant allegetl in the third count, and 
proved, was for payment ot the lent, “ clear of ail 
“ payments, &c. on account of taxes, &c., whether in 

the nature of property-tax or not,” on which the 
objection was made in arrest of judgment, that this was 
an illegal coveiuiiit, and tuLilly void. 

• 

Shepherd^ Solicitor-General, tor the PlaiiitilT, con 
tended, that ns it was not necessary to set out the deed, 
nor did this declaration purfiort to give tlie tenor; the 
insertion ot the word slough” was tlicrelori* iiniiuiterinl, 
for, us it was here applied, and with letcici ice to tins 
deed, it was insensible, wbether understood ot a wound« 
or of a quagmire, and did not vitiate; the stnteiiient of 
the libcity to make soughs, which was inU'iidoil, was 
not necessary to the shewing that the Pl.iinntf had a 
good cause of action for rent, niid therefore might safely 
be omitted. As to the second rmiiit, it did not iK<t( 'Aurriy 
follow that tlic words parish ot It. iiiul M. nie.'nit tlmt 
B. and M. wrere one pariah. Part of the land might 
be in the parish of -B., and part might be in M. If 
premises were described as being in the city of l/itidon 
and TVe^minstery it would be easily understood not to 

D d 4 be 


i8i;. 

V ■ 

Moboan 

w. 

Edwaain. 
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1815. 

Morgan 

Vm 

Edwards* 


Ih! spoken of one city bearing that compound name^ 
but that the latter place was dcbcribcd simply by its 
name, without stating its character, whether it were a 
city, boiough, parish, vill, or lieu coma. It was not 
nccessniy to puisue die deed in stating that the demised 
premises w'erc in a parish, any other adequate descrip- 
tion of the land would suflice. As to the third objec- 
tion, It IS disjiosed of by the cases of Fuller v. Ab- 
bott (a), lleAthhaw v. Haiders (A), and Tinkler v. Pren- 
tice. (r) 


Pell for the Dclondaiits abandoned the third point. 
As to the second, the word slough” cannot be rc- 
jccLckI ; 111 many cases even the \iii laiicu of a letter in inii- 
dcscTibing a cuiitiatt vitiates the record. The Queen 
V. Diake Id), ad Res. by Pcnti/K J, lirevay 
T^eiss {e]. Btdler J. lays it down, that a trivial variation 
111 setting out a coutracL, a rcLoid, or any wTilten in- 
strument, IS fatal, Pitt V, Giecn {/), UTie Plainlifl* 
declared on n covenant to drain the Cellai liver field, 
and the cov 011*1111 in the lease was to drain the AUei 
Hea Held, and the variance was held fatal. The Pliun- 
lifF describes the demise upon which he cL'iinis the rent, 
as a demise whereby he granted the Defendant per- 
mission to commit waste by making sloughs” in the 
land, of what }ililily such a privilege would be to the 
Defendant, is not now the point to be considered ; his 
answer to the action is, ** 1 never was party to a deed 
whereby the Ics-or granted me any such privilege.” The 
vanance therefore is fatal. The third count describes 
all the premises as King in one parish, culletl 7 i. and M., 
and the deed piovcs no demise of any land lying 111 any 
such parish of that name, which also is n fatal variance. 

(а) Ante, iv. 104. (J) Salk. 660. 

( б ) Antef iv. 59. (e) 4 T. R. 558 

(c) AatfM >v. S 49 - fy) 9 £aJtt >88. 

The 
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The Solictto/ -General replied. 

Gibrs C J. As to tlic second objection, the count 
wliich describes the premises to he in the purish 
Bedrms and Mone^heusloyne^ must be taken to mean 
one parish, which bears that compound nniiie, and the 
deed being diiFerent, it is a f.ital variance. Another 
variance in the second count wus relied on, and to judge 
whether it wus liital, we must weigh its inateriuhty in 
stating the deed. The Plaintiff does not protess to set 
out the tenor of tlic deed, but to state the contract in 
snbstince, and if it be niis-descriiicd in siiListniicc, the 
objection is fatal The dcLlaratioii desiiibes the demise 
.IS accompanied with the privilege to make sloughs, and 
the deed has it soughs * it is urged that these two are 
different things, and we agree, that if the dediiiation 
describes the demise ns a letting, arcompniiK.il with a 
priviUge of doing sonietliiiig which the ileed gives him 
no privilege of doing, it would be fatal. Siijipose the 
word had been slough” in tli*c deed, and the tenani 
had made an artiliiinl quagmire, :uid the lessor had 
broutrlit an .action of waste for it, and the tenant had 
justified under the deed, 1 think the Coui t would have 
said, iiosciiut a soaa, and finding this word joined w'lth 
tilings which aic useful in working mines, and that no 
such purpose can be attributed to the word slough, in 
any sense of it, 1 at least should have said, it is a mis- 
spelling of the word sough, a llimg which is useful for 
working mines : it so, I think this is not here a fatal 
variance, and that tlic verdict may be supported on 
this count. 


1B15 
_ • 
Morgam 

V, 

Edwards 


CiiAMDRE J. It would have been a wasting of the 
land to have granted licence to make a slough, meaning 

a quag- 
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tSij. 

Mohcian 

I*. 

EDWAnns. 

i8j6. 

rehruarj I2> 

Where two of 
three joint 
cavenartor^ 
suffer juilg- 
ineiit by de- 
fault on Louiits 
on seveial 
detdii, and the 
thud deicnils 
and siicrccdi 
onsoTnciauntif 
the I’laintiff 
cannot hold hia 
|udi;tnenr on 
those coimts 
against the 
other t« Ua 

Insudi case 
neither party 
is entitled to 
costs on the 
counts on 
which the 
Flaintiff fails. 


a quagmire*; tlicrc£3re it cannot be picbumed (a) that 
such is the meaning. 

Judgment for the Defendant on the 
second count, and for the Plaintiff on 
the thud. 


In this case, the other two Defendants having suffered 
Judgment 'by dt'fniilt on all the eoiiiits, the pro- 
thonutaiy t.ix.e<l lull costs fui the L’l.i'iilifF on all the 
Louiits iiolwillisiniRliiig the .ihnve decitioii, conceiving 
that iiiasniii(h as tlie three DeieiuLinis hiul jointly 
btuinie pubsessed oftliesi* leases ,is devisees of the ungi- 
imi lessor, (vthieli i^us the 1 u't,!ind uas nvei red iii the dc- 
clarutionj, the Defendant hd'ti.ctnh, ivho alone delended, 
would be cntillcHl to iccovcr lioni tlie others, in the 
shape of cuntribuliuii, the entire costs of those counts^ 
on which, though they had confis-bed jtidgiiieiit, he had 
obtuuicd a verdict. 


Pell Serjt. in this term obtained a inlu iiiii, that the 
prothonotary might review liit> taxation It was suf- 
ficiently hold on die Defendant if he should not be 
cntitic-d to have costs tnxcxl loi Inin on the two counts 
wherein the Plaintiff had uunecchsuiily set out two very 
long indentures, and had tailed , but .ahiiitting that 
the practice of the Couit did not entitle linn to the 
costs of those counts, at least the iXlendaiit was not 
liable to pay costs on them. Pciison v. (&]. The 
Plaintiff cannot now c'vcn maintain his judgment 
against the other two fiii the counts foiiiid for the 
Defendant i.d'waids. Pm ter v. Harm,, (c) 


(a) But as to the pansh, see Coodtitk on demise of BremnJge 
V. JValtert ante, iv. 671., (which was not ated^b emtra j gv*re 
neeni midiuj. 


{b) a Bos. fSl Puli’ 330. 


(r) a Lev. 63. 


Slu^^erd, 
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Shephrid, Solicitor-Grneral, endcavouroil to support 
the taxation on the authority of Nmtts v. IVahhon (a\ 
which clenily establi'shcd the ] “acticp of tins Coiiit to 
be, that if the PliiintilT micccctU on one coiiiit, he is 
pntitled to the costs of his whole declaration, which was 
confirmed in Tcasdale t. Spiccr. (6) 

Pell in support of his rule urged, that the practice 
had been altered in Penson v. Lee^ and was now con- 
formable to the practice of the Court of King’s Bench* 

Pa Curiam. As the practice ot this Court is now 
settled, neither party is entitled to the costs of these 
counts : the circumstance relied on by the {iroi honotoiy 
does not take it out of the gcncr.il iiile. In toit, the 
Plaintiff’ might sustain his judgment Mg.iiiisi those De- 
fendants who had suffbicd judgment by delaiiJi, but in 
covenant he cannot hold Ins judgmint on iliese coiinls 
agamst the two. Therefore ti\p third could recover 
no contribution from them. 

The rule must be absolute. 


399 
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1 

MonoAx 

V. 

SnWARDR. 


(a) s W. BL 1199. 


(&) s Bti. Fell. 5 1. 
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1815. 

Nov. iij. WoODRO^F£ t\ WaTSON. 


An amuncl- 
mcnt of the 
PluiitifTs de- 
claration does 
not neccaianly 
entitle the De- 
fendant to 
plead de tievo, 
but only 
where the 
amendment 
altera the atate 
of the Defend- 
ant’s case. 


JN this aotion the Plaintiff oiiginally declared, and 
delivered a particular of his demand, for use and 
occupation to Oetobet 1813, and for damages for the 
mismaring^mcnt of a farm, and for carrying off manure, 
and for the custi. of an nclion against on undertenant 
for rent, and hir interest on the balances, against 
Watsm and Cowlam, and the Defendants pleaded the 
general issue after issue joined, the Plaintiff upon 
an unattended summons, obtained an order simply foi 
amending liis declaration upon payment of costs, with- 
out exjiroising a permission to the Defendant to plead 
fie nooo. He then deliscrcd an additional particular 
for half a year’s use and occupation to May 1814, to 
wliich no objection was made ; and having struck out 
the name of Caailam^ who had never appeared, nor 
been served with notice of declaration, he sent back the 
issue on 5tli July 1815, indorsed with notice of trial for 
the ensiling lAucoln assi/es, whicli iscrc on the I5tli, and 
apprized the Defendant’s attorney of the nature of the 
omeiidincnt. Tiie Defendant refuscnl to accept the issue 
so sent back, until the costs of the airrndmcnt were 
taxed aud tlic amendment actually made, and until the 
Defendant liad had an opportunity of pleading de »oio, 
if necessary. The Plaintiff again delivered the issue 
on the 7th, and the Defendant again returned it, and 
re-delivered on the loth the amended declaration. On 
the 8tli of Jtdy the Plaintiff procured the costs to be 
taxed, and gave notice of trial, and carried down the 
rc'cord. The Defendant, who was under terms of 
accepting short notice of trial, relying on his right 
to plead de npvo, as a matter of course consequent on 
the amendment, did not appear to defend the cause, 

and 
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and the PluiritiiF recovered a verdict. In this term 
Shepherd^ Solicitor-General, for the Defeiidiint, obtained 
a rule nut to set aside the verdict and hn>e :i new trial 
upon the ground that the trial and notice of ti ml were 
inegular, lor that the rule lor the amendment was im- 
properly dr.iwii up by the PlnintiO^ inaMniiLli as it dul 
not contain liberty for the Defendant to plead de nuvu, 
to which he was entitled as a matter of j ight. 

Copley Serjt. shewed cause against this rule, lie 
urged, that the liberty to plead de novo was nut .1 
matter of course incident to evciy amendment, but only 
to such as changed the nature of the defence. 

Gibbs C. J. agreed that an amendment often was 
such as could not render it necessary for the Defendant 
to plead dje nooo. He recollected an instance, wherein 
Lord Man^ld had made im order in London for 
amending the pleadings in a quo toarrantOf which was 
tried at Dorchester on the very day aAei the date of his 
order. Meath J. observed, that upon attendance's before 
a judge at chambers, upon u suinmuiis to amend, it was 
a question continually inooteil by the attornies on both 
Sides, whether the ninendment prayed lor was, undei 
the ciiciimstiinces of the case, such in its nature as to 
entitle the Dclcndaiit to plead de now, therefore it was 
not necessarily and in all coses attended with that effect. 

The Solicitor- General then endeavoured to support 
the rule, upon the ground that the Plaintiff never re- 
delivered the issue after the amendment made ; and the 
dehvery on the 7th, being before the taxation and pay- 
ment of costs, put the PlaintiiF 111 no bettci condition 
than the delivciy on die 5 th. And upon this ground, 
the Court mode the rule 


181$. 

WouniioPFE 

■V. 

Waisov. 


Absolute. 
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iVou. 37. Doe on the Demises of John Hotchkiss and 
Mauy ill's Wife, and Michael Popf, r. 
'I’HoiiAS Pierce, Esq. 


A defetlivc at- 
tcstanon ol the 
cxccu I n nf 1 
pow'cr Lam lot 
be su]ii I II cl by 
parol cviclciiLe 
of thi ntle ting 
uitn ‘•'h given 
on a Inal 
A pouLr 10 
appoint by 
deed or wilt- 
ing under the 
donci.'ii hand 
and seal, and 
attested by two 
or more cre- 
dible witncsscsi 
IS ill pursued 
by a u ill appa- 
rently under 
the tcslatnr's 
hand and seal, 
which seal an 
attesting wit- 
ness belies ea 
was afllxed be- 
fore exLiuii'ui 
■nd aiiesiaiionp 
ifthcattistaiioii 
does not notice 
the --aling as 
well as the 
Mgiung 


^ N fjectnioiit for the manor of Flamstead and certain 
lands in the imniili of jp/aiRsfrat/, Herts^ which waa 
tiled hefufu I ord FUenbtn nug/i C. J. at the Hntfoid 
.issi/cs 1815, a vcidict was found fur the 
Pl.iiiitiir, subject to a case, the substance whereol iva^ 
thiir by itideiitiirc ol 14th Match 1752, tht iiiamir and 
liuids in (luestioii wtre limited to M Pope niid J. Mat/o 
and tiu-ir heirs, (o tlic use, niter the decease ol lltchard 
Peaicc a.\\(\ Matp his uile, ol nil .mil every, or such 
one or iiioie of Llu'ii childien, tor siith csstates, and in 
such pints and projwrtions, in.imiei .nid toiin, willi or 
without powci of revocation, as Rickaid Pearce should, 
by .my deed or dc'cnls, wilting or wiitiiigs, under hia 
hand and seal, and attested by two or more credible 
witnesses, direct, liiiiit, or appoint, and tor want of 
such apjioiiiluient, to the use of all the children of 
Rtchatd Peatce and Ins wile, equally as tenants 

in coninion in tad, witli benefit ot survit orsliip in case 
any ot such children should die without issue. Richard 
Pftnee on the •30th Matj 1795, and published his 

will in h<£c vciha, I give to my son 'Phomas my manor 
of Flamstead, and all my liinils in that pniish, but if 
no child born in w^ock, then 1 give the abote to my 
sun Richard, and il he should leave no child born in 


wedlock, thr*!! I give all my lands and estate m the 
counties of Herts and Middlesex to my daughter Mary 
Pearce and her heirs. This will appears to be signed 
and sealed by the testator, and the attestation is in the 
following words . Signc>d in the presence oi us this 20th 
day of May 1 795, A, Robinson, E. Soiecl, ■/. Bytes, llie 

15 testator 
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testator died in 1800 without re\okiiig his will or mak- 
ing luiy other disposition ol'tliis propel ty, leaving issue 
by Mary Ins wile, 'J'homas, lii- ^'ujd, and Mauj Pi at ce 
who afterwards married John IT licfikissf and is, with 
liiin, a joint lessor of the Phuiitifis. Thonuis Piatta 
the son entered, and having aiterwards sutlerixl a Loin- 
moii recovery of the premises to the use of hiniselt 111 
fee, died in Ntrvnubn 1H02, having no litwiul is*>iic, 
whereupon liichnid Praicr the son, eiitereil luul died 
seized, prtad^ in .fanurnit 1813, utiinariieil, and with- 
out issue, hating b}’ his will duly executMl and attestixl, 
devised llie premises to 'I'hoiuas Peatce the defendant 
ill the ejectiiieiit, and also having during Ins seism sitl- 
lercd a coninion recovery of the premises to the use ol 
himself in lee. K. Sweet, one ot the subscribing wit- 
nesses to the will of It. Peanr the latliei, was called 
for the Deiendarit, and pioxsl his own signature ni 
the atti'stJtioii, and also those of the olhei witnesses 
A. Jiobtnsoi* and iT liylts, iiiitl he behovetl that the acal 
of tlie testator ltd Punce was alKxed to the will at 
the time when the same was exciiitcd by the testator, 
and attested by himself, and liobinmn, .iiid Ityles. No 
evidence was olleied whether the other witnesses to the 
will were living ui ilead. The question was, whether 
Matt; Tfutt/iiiis was entitled to ivcover any and what 
part of the prcini'-e*-. 

He'd Serjt. for the Fiaiiitiflj contendi'd that the lessor 
of tlio Plaintill, Maty lIod;j:ktsi was cniitLil to recover 
onc-lhiiil pjit of the jiremisis, as having, by vnliieof 
the Ecttlemciit of 1752, dcvolvetl 011 Jier at the decease 
of her iatlici, the evidence as to the execution and at- 
testation of the will, not pioving a valid exercise by 
Richard Pearce the lalliei, of his power ot iippoiutinent. 
There is no evidence of inorL lIiiui belief that the seal was 
affixed at the time of the execution, but even if tlic tact 
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were found, it would not avail ; for the sealing must 
be noticed and app^ in the attestation, ns was settled 
in this Court in the case of Wn^kt v. Wakejbttl (a). 
The only difference in the facts is, that there the attest- 
ation noticed the sealing and delivery, but not tlic sign- 
ing, here the attestation notices tlic signing, but not the 
sealing ; but there is no difference in the principle. That 
case not oaly decided that the attestation was defective, 
but also that the d^Hit could not be supplied by anj 
subsequent attestation, and in the case of Dor on demise 
of Mansfield v. Peach (b\ the Court of King's Dench 
held the same doctrine. The new statute (c) does not 
apply to this case, but only to the omission in attestation 
to notice the signing. 

Cajdeif Serjt. contru. The cases cited aie not in 
point. In JVrtght v. Waktfortly the instrument was 
defective on the face of it. The only point on nliich 
tins Court could have upheld that execution, was, jf 
tlicy could have dccjdcd that sealing necessarily implied 
signing: they could not raise that presumption as a 
matter of law ; bnt Lord Eldorif Chancellor, in the 
same case (d), thought that if a signature were actually 
found at the bottom of a deed, and the jury would find 
that act, as i}one in the presence of ^vitnesses, that 
would do. Here it was a question for the jury In 
Dw’ V. Peach, Lord EUenhorough adopts the reasons of 
this Court ill JVttglUv. Wak^vid, but gnes no opinion, 
whether the case might be mode good by evidence. 
Tlic terms of tins power, to be exercised “ by any decxl 
or writing under liis hand and seal, and attested by two 
or more credible witnesses,” are substantially the same 
as the terms of the statute (e) of frauds respecting wil)^ 

(a) iv. aii. {d)tFriglaw.f^tford,jjFes. 

{fi) S AEaii/ff &&/W.576. 4 S 9 ‘ 

(0 S 4 G. 3. c. 168. (f’j 39 Car. %. c. 3 * -i’ 5* 

f 4 which 
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viliicli m|iiiio that ileviiieb “ ^hnll be in writing, and 
signed by the paily,’' “ and shall l>u attectod anil sub- 
scribed in the niesencc ul' tiu u'vuoi In three or four 
credible wiiii(s,sk*s.” Uoth .nc jJiko to be construed 
stiictly,' Yet III Tiimiiui Jatk<soti {a), inhere the nl- 
tcatatiuii noticed only the seahiig and deti\ei\ of.i will, 
and was silent as to the signing, it was hclil a gooil 
execution within the statute ol Iruuds. And it guinl 
within that statute, it must be giMMl wiiliiii this power. 
In sevei.il cases on the btatute ol* iriuiils, a jniy hatli 
been dnected to jiresunie those circumstances of due 
execution, wliuli aie not mentioiKHl in the attestation. 
Mauds V. {/•), ( 'i qft v- 7V:e h It (r ), Jtt tee \ . l^mUh (d). 

Of late ycais tJie objection li.is not bci'ii taken on wills, 
because it has Iks'Ii so fuspiently o\ei ruled. If a 
power }iuisiK>tl the veiy I'ouls ol the vt.ifuic ol bauds 
It w'oiild be iinpossihlc (o j<lo]/( a ddlereiit roiistiiictioii 
thereon, Iroin licit wliu li li‘is pi iw. tiled on flie statute, 
and theie is no subslaiiti il disUnrlioii betwi‘cii this 
case and that, ll is iheiilo'e c(niip<‘tenL to call a wit- 
ness upon the tiial ol a cause, to st ite what liHik place 
at the time of the execution of the pow'ci, as liath been 
done here. The laiigu.igo ol the statute Ibi supplying 
omissions ni siinihir attcsbiUoiiH notices only the omission 
of sigiuiig, but the spoilt and piiiiciple s>t it leaches to 
th 0 omission of scaling, because that is within the 
miscl’ief. 



V. 

PlERCK. 


Sest in reply. The act cannot be so extended. 
Lord Eldon decides nothing m Wn^hi v. lUtkFjondj 
lie only reserves his opinion upon a ca«G where such a 
fact should be found by the juiy, ami Wnght v. Wakefoitl 
in this Court, and Doe v. Peach in T3. It. arc solemn detcr- 

4Buri^j£cc.LawtJ30. (0 ^Str.iiogm 
IA) Com. 531 . (</) Wilksf 1 . 

VoL. VI. E c 


jinaatiuiis 
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V. 

PlERCC. 


minations that the deA:ct cannot be so supplied by 
evidence dehois the deed. If it might, the consequence 
would be, tiuit the title would be good during the lives 
of the witnesses, anti would become incomplete upon 
their decease. The argument drawn from tlie statute 
of frauds has been before urged, but without effect. 


GiBlts C. .T. It is impossible to distingiiisli this 
case from the case ot IVitg/il v. Wakpjtnd which was 
before this Court ; aud my Biotliers Heath and Chambte 
joined in tluat certificate, theiLfoie liie judgment must 
be for the PJiiuitill^ lor oue-lliird part ol the premises. 


JVb ti. S'/. 


Stlvknson V. lIuNTnn, 


The wool* 
FlaintifT and 
Defendant, 
uied through- 
out a declara- 
tion, after the 
parties have 
been once 
named, are a 
auflic-ent de- 
signation of 
them, without 
th 'ir resjH'ctive 
names being 
afterwards tv- 
pressed in the 
several cnuiitsr 
and without 
its being e\- 
pret>lv shew'n 
who arc the 
persons de- 
signated by the 
words Pldiii- 
tills and De- 
ftiidanlj. 


'J’HE declaration stall'd tliat William Ifimlcr was sum- 
moned to answer John Stevenson and Flizabelh So- 
tomon, absigiicos of the estate .ind effects of James 
Stevenson a bankrupt, ofnplea that he render, Ac., “and 
thereupon the said Plnintill's bj (J. W. tlieii attonicj 
complain, lor tlia.1 wliercas llic said Defendant ivas ili- 
ilcblcd,” Stc. .iiul the ptU-tles wui-o called Plaintiff and 
Dcfeiidanl diiougliout the dcclai .ition ; beginning the 
succeeding cojsits by the ’.voids “And whereas the 
s.iid Dctend.int,” Ac. The Derciid.uit demurrtxl, .iiid as- 
signed for ciiune, tliat it was alleged that “ the boid 
Plaintiffs, 'IS assignees as aforesaid, by G. W. their at- 
torney complain,” diougli no pci soils were tliereinbefbrc 
spcciffod as being PhuntifTs iii the said suit, and tliat it 
did not appear with sufTicicnt certainty by the declara- 
tion who wcie tlic persons suing by the nfuresaid attor- 
ney ; and that it was alleged in Uic several counts, tliat 
the causes ol action accrucxl “ to Jl Stevenson before lu 

became 
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became a bankrupt, and to the Plaintins, as assignees ns 
aforesaid,” altliough no perso'-- were tlicreinbcfbtc speci- 
fied as being sucli PlaintifR; and that it did nut appear 
iiith suflicicnt certainty to whom the causes of action 
had accrued, and that the word ** Plaintiffs,” used iii 
the several counts of the declaration, was not a word 
of sufficiently certain l^al import, and tli^t it was al- 
leged in the several counts that the said Deiendant” 
Avas indebted, though no person was thereinbefore speci- 
fied as being a Defendant in the suit; and tliat the word 

Defendant” u^ed in the several counts of the declara- 
tion as denoting the person who became indebtcil as 
therein montioucd, was not a word of sufficiently cer- 
tain legal impoit, and foi that il did not appear with 
suOicieiit certainty that the said IVdltam was the person 
who became indebted in the sums tliciein mentioned, 
]ior that lie was the person who committed the bicacli 
therein complained of 

Vaughan Merjt., who was to have argucil in support of 
tiio dciuuricr, udimltcd that aftei the lutunatioii given 
by the Court in Daviiou v. Savage {a), he coulil not 
iniiiiitnin it. 

Gibbs C. J. Wc did so rule it tAio terms since, 
tliuieforc it would lie iinpioper to permit the point to 
be argued. 

Judgment for the l^l.iiiitiin 

(//) Anlti VI ijr. 
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Nbv’ 28. 


Ex parte Nicholas. 


rfan^atton^^ Scrjt. moved that Mr. NichoUiSf who had 

who has omit' hccn admitted an attorney, but had never practiaetl 

ted to rake out ibr hiniscJlj' nor t.ikcn out his certificate, but had for 

hi'! certiriiatf . , 1 1 

for one whole Hctcel .i«> <ui assistant to .inotlier gentleman, 

year aftei Ins and then, tailing ill, h.ul i liscontiiiucd practice altogether, 

ahiTr^tT* *"’S*'*^ now, being letoien d, be permitted to take out 

void, and hr eerlificalc on payment of a sniiill fine. 

miat lie rL- 


adiTiiltid lii*- 

foii lie ran 
jn actise 


OrnnH C. T. 'the statute 37 fr j. t. po. s. 31., say^ 
that cvoi' peibuu admitted who Hhall neglect to 
obtain Ills certificate tbi ilie sjiace of one whole year, 
Alinll be incapable ot practi'-ing in any of the courts by 
virtue ul Ins lulniissiuii, and the admission shall be from 


tlioiiceloith null and void. Mi. ATir/ioIair must tbere- 


tore be loadniiitcd. 

Rule absolute to re-admit the applicant on 
payment of 6 s. Bd. fine, and on his now 
taking out his certificate and paying tSic 
duty only from the present time. 


A’av. "S. 


Ayues V, Buston. 


The Court will isaa an action brought to recover the coutribu- 


not permit a 
Plaiiitiir to 
amend b> 
changing ilu 
venue vilhoiit 
reaannable 
ground. 


tion which c rtain commirsioneis under an act for 
inclosing lands iii Jfcd/ntd’ih’ri, liiul .*iw.irdcd to be paid 
by the 1)< leiulant to tlic cxpcnccs of the inclosure, and 
the plaintifi iiaviiig Laid his venue lu Bedjm (hhire^ Lens 
Serjt. had obtained, upon tlic reading of the declaration, 
without aflldavit, a lulc m,sz [icrmittuig him to amend 
by changing the venue to Middlesex. 


Best 
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Sest Scrjt. shewed cause signinst tin's rule, contending 
that no sulHcicnt ground was shc«n loi the njiplicatioii. 
'ITiere was a good resison lor trj'iiig the cause in Hcd- 
foidshue^ tor one part of the a\v.u*d, ishicli would be 
required in evidence, must be tiled with the clcik of the 
peace oS. the county, and his affidavit stated that the 
cause of action arose, and all the witnesses resided, ui 
that countt'. • 


Lens in support of his rule. There is nothing local 
in the action, and justice may be more speedily at- 
tained by a trial in Middlesex. Tlie Defendant may 
afterwards change the \cnuc back \ia Redjordyhttv, if 
he can inakc the usual nnidaMl. This amendment has 
been allowed, St>ondv. and Snel v. Cholmon- 

deleij (b). There were two parts of the award, and the 
other of them was not filetl with the clerk of the pence, 
but was wholly transitory. 


Gibbs C. J. The Plaintiff lias laid his venue in the 
county where the cause of action aiosc, and now desires 
to amend by removing the venue fioni that luiuity to 
Middle^eXf stating as a reason, that the Defeiu'aiit may 
change the venue again oii the usual iifT!d.ivir, and that 
the Plaiiitiff cannot then bring it back without an un- 
ilcrtaking to give material evidence in M/ddh'^rx it Js 
obvious what the effect would be of graiiliiig this re- 
quest * the material evidence in Mtdflh wx is the act of 
parliament for the iiiclosurc. The 1 ’l.iiiitiiF having 
originally laid his cause in Bedjbidsfinc, the Defendant 
objects that tlie Court ought not to leniuvc it, became 
the cause of action arose in Dedfiirdshit and tiie wit- 
nesses reside there, winch seems a sullicieiit gi uund for 
not changing the venue by allowing this amendment. 

Ride discharged. 


(a) Z Str. 1162. 


£e 3 


{b) % Sit. laoz. 
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Nw. 98. Randall v. Tuchin and Another. 


The ■word 
estate, used 
in the opera- 
tivf cl iii'-e of 
a'willi although 
referring 
localii), c«n- 
%ey 5 •» fee- 
iiinple, unless 
there IS in the 
w ill other mat- 
ter to roiitrul 
that signifiLa- 
tion. 

Devise to 
T C ofxiiri- 
ous houses, 
descnbeil h> 
situation, abut- 
tala, diincn- 
Bions, and or- 
cupii r:i, “ all 
which estaiis, 
being I op\ hold 
of the III iiior 
of A', 1 devise 
to T C tor 
life, and alter 
hu due ise, to 
to his ‘■on 
AT C" De- 
vise to AT. P. 
of various other 
houses aiK* 
premises s 1- 
larly described, 


^ Ills ■was an action brought to recover from the 
Defendants the deposit paid them by the PlaintiH^ 
on his being declared the purchaser of ccrtiiin premises, 
as money ha{1 and received to tlie Plaiiitifl'’s use, and 
intoreat. At the liial of tlie liiusc before GMs C. J., 
at a sittings in tlm teim, u verdict t\as found for the 
Plaiiitid' for tile deposit, without interest, subject to a 
case. The Dclendants, who were auctioneers, under 
the diieciion ol Jones and Mutter, the assignees of the 
effects of Mat tnus Price, a baiikrujit, put up to sale by 
auction pait of the estates ot the bankiupt: tJie Plain- 
tiff was det'l.ued the purchaser of a copyhold dwelliiig- 
]iau<ic and blucksmilh’s dio]!, (foiincily a stulilc, situate 
oil llic oast side of Foi e-hlrt ef, Lambeth,) and paid a 
deposit he objected to tlie title, contending that Ma- 
titius Ptite took in the premises under tlic will of Ma~ 
It tins Coomdes, and the surrender to the use of such 
will, iiiGielj an c'sUite tor life. By tliuL w^ill Maiitiiis 
Coottiltes ileviM'd to Ins nephew Thutnas Coombes nine 
dwelling-houses, with sheds, wharfs, and otlirr appui- 
len.inces, minutely desciibing them all scpaiatcly, by 
tlicir situation, abuttals, dimension^-, and orciipicis, 
(* All which estates, being copjliold, and held of the 
manor of Kcnnington^’ he devised to T. Coombe;, lor hi«. 
life, and idler Jiis decease, to his son Matitms Coombes. 
He also devised to 71 Coottibis two dwelling-houses, 8lc. 


incluiling the 

IVktte Bear |]iiblic-houEe, and abutting m the copyhold estate before gn en, “ all which 
said estates, uniig copyhold of the manor of K,, 1 devise to M.P. for life, and after 
her decease, to her son M P , and I onler that so long as IV, P. shall chuse to live 
in the piiblu-huuse, and keep the same in good repair, he shall not be charged more 
than Ins present rent. And 1 devise toAT. P, the son, all my frecliald estate, 
situate, &c. And 1 bequeath to S. G, and H, bis wife, and the survivor, the sum 
of $s. per week out of the estates bequeathed to M. P. and M, P,*' Held tliat 
M. P. the son took an estate 111 fee m tlic copyhold. 


situated 
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situated at Barnes^ which wore rop\ 1 ioId, and held of 
the dean and thajiter ol Sai7ff Patti's, for his life, nnd 
after his decease to hi<» son Mai turn Cooinfics. also 
he devised to lus iiicrc Maitj Pi tee, all that bnck 
dwelling-house, and u uoud fuui -stall stable, situate on 
the cast side ol Poir-s/icif, (the premises in question,) 
adding the situation, abiitt.ils, dimensions, andoLLupierv, 
ond a warehouse, luid thirleen several duelliiig-house<<, 
all minutely disignati'd hj' a siinilar description of the 
situation, abuttals, diinensioiis, and nLCtipters, and se- 
veral of winch were desciibed as “abutting on the copy- 
hold estate tlicrciiibcfore bequcatheil to IViomnsCoonUiei," 
and others us abutting on the copyhold estate of 7 'e/ cnee 
Pi tee , and among them, the JVfiite Item public -house 
and appurtenances, us the same vus in the occupation 
of IVtUtam Potnit , all which said estates, being copy- 
hold, and held of the inanoi of Kenniin^fmi, the testator 
devised to his niece Man/ Pi nr for her own use, not 
subject to the debts, powei, coiitroid, oi ciiL'agcmcnts 
of hei husband, lor her life,* and utter her decease tu 
her sun Mai mm Pi ice , and he thereby oidered and 
directed that so lung as W. Pumts should chuse to live 
in the White Bear public- house, and should Kcqi tlie 
same in good repair, he should nqt be chaiged moie 
tliuii Ins pieseiit rent of fourteen pounds per arm. And 
also he ilevised to Manmis Puce all his freehold estate 
situated in Pi twe'i-i fieri and Eagle-and-Child Yard, 

as the same w'as in the occupation of Beadle, 

Cixik, and others. And the testator bequeathed to 
Samuel Gtaoes and Ins wife Hannah Gtoves, and the 
survivor of them, the sum of live shillings pei week, to 
be paid to them weekly, fium and out of the estates be- 
queathed to his niece Mat^ Pnee, and her son Maiiniis 
Price. The question was, whether Mannus Puce, the 
bankrupt, took a fee-snnple or life-estate in the copyholds 
under that will. 
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Bosanqvrt Scrjt. for the Plaintifl^ contended that this 
ease exactly coinciclod with the ease of Dor 011 demise 
of }Sfrtes V. Cimjton (o). Whether the word estate shall 
be dcscrijitisc of iecalitj', or of interest, is, ns was said 
by Ijord Majtffii'M in Ito^an v. Jacltton (h), always a 
question of cunsti iirtion. It is niiitxiiul lierc, that the 
hubjcit which is /riven to Mai tiuis J‘t n r, is no other than 
tliatwhuh tli?‘ tcstetoi had belbie iriveii to Maty Pnees 
in the devise tohci, the ux>ids of liinitnlioii arc distinct 
from the w<ml estate, the devise being express to her 
for hei Iite; thewxird estate then, is, .is to Iiei, desciip- 
tivc ol locality, and llic«.aine iiicaniiig iiiiist be sustained 
when the same subject leciiis. IMtolsou Tiatc^tilh (c) 
is the first (asc‘ \i hell- the extended sc-nsi- is given to 
the word estate, and n devise ol all niy estate at Norths 
•njit/i Cloy(^ was heki to nie.iu .ill 111^ estate in my land 
at yoiih-Ailh Clou. Tlie annuity is no jiroof that the 
dcvisoi iiitcndcti <t fee, unless it be a ch.iige on the 
person of the iloMsee; brt where it is inetely a charge 
oil the rLiits and profits of the estates, as here, it raises 
no such piL'suiiiption. J^oe on demise of Sfevats \. 
Snrllni" (tJ). I.,oi d Jillcnboi ough C. J. there explains 
fJoi' 7 ?if//ujrfs (<), and sajs the principle was light, 
tliuiigli Its .ipjilicabilii^ to Unit ease might be doubted. 
Till-- .innuilv Is -iTieielv to bi* p.-iid out of the laiid. If 
otheii\i-e. 111 the ease ol Maiy and JUattitus Pi ice 
dying beliriu the tcstitoi, the annuitants would have 
lost the bequest. If Munnns had dit-d befoie Mary, 
then, if tills aiiiiinty be a chiugc on the person, it 
would luive been .1 chaige on the person of Mary 
only, till Mtiinii,}, uonhl have taken nothing: yet 
Maiy has most cleurK 11 iiieie life-estate. This thcre- 
ibre fulls within the principle of Doe v. Mdloi {f). 


(J) s Hast, 93. 

(e) J lerm Rep 356. 

(/J 5 Term Rep. 

Doe 


(d) 14I- 
(A) Cawp 306. 

(e) Cai, tempt Talh.xs-}. 
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Doe V. SneUtngi and Doc v. Clarle (a). Tlierc are no 1815. 
introductory words here expressive of an intent to dispose 
of all the testator’s interest, and without such, a gift for 
life with a general devise over, unacii/inpanicd by ^ords TmiiN. 
of limitiitlon, will not give n fee. Doc ex flem. Bowes 
V, Blacket (6). Ftaacei's case (r). No inlerencc in 
favour of a fee can tic drawn from the devise ol all the 
testutor's freehold estate to Mat ttmt Price. . 

Copley Serjt. contidf contended that Mniinu<. Pm.e 
look on estate in fee. Tlie counsel ftir the PlaiutiiF had 
distinctly stated the principle on which this question 
was to be decided. He agreed that it made no dis- 
tinction, whether the Land were Ircchold or cupyliold. 

It is clear that where a person disposes of all Ins interest 
he may do it by the word estate, lloie the testator 
bcqucatlis all his freehold estate to one individual 
generally, which plainly carnes Uic fee. In iiituiy cases 
it has been held tliat descriptive words superadded 
to the word estate, only design&tc the local situation. 

If the testator had devised all his copyhold, as lie did 
dll his freehold, to one person, he would have said, 1 give 
all my freehold and all my copyhold estate to B.j 
but when he had to divide tlic copyholds between 
A. and B.^ it become ncccssaiy to dcsi^atc the parts 
by words of distinction ; but having first done so, he 
afterwards uses the words of limitation, and applies the 
word estate ibr that purpose. Xhe case of Uthwaft and 
Anotha v. Bryant and Another (d) was very similar to 
the present. That was a devise of bis freehold lands 
for years, remainder for life, remainder in tad, and in 
dc&ult of such issue, then a devise of all the testator’s 
said freehold estate in the parish of Bnckittgham to his 
daughters, and this Court held that it carried a lee. 

(r) Ahr. Devnct Q. a- 
(d) Ante, VI. 317. 


(a) a Nfw Rep, 350. 
tA} Cewp, 335. 


If 
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If yuu there substitute for ** lands" the word houses^ 
the devise is precisely similar to this. Doe v. Clayton 
ib not in point ; that was a devise to W. Bates of all that 
messuage situate at Ealon^ with all houses and heredi^ 
aments thereto belonging, and oil those parcels of land 
situate in thclordbbip» precincts, and territories of 
now in my own and G'. Blanlley^'i occupation; and my 
will lb that If'. T. Batest when he arrives at tlie age of 
2 1 years, shall rntci upon and enjoy the aforesaid estate, 
namely, the Ide-cstatc before given. The testator could 
not lit the present case mean (he estate he hud before 
given, which was a mere life-estate for the life of his 
iiicce, tliercloro the words all which said estates’* 
must mean his owm estate in the houses which he had 


devised by his wilL ^V 1 lcnever he gives a lifo-cstatc* 
he gives it in terms. Ileie aie no words of qualificar 
tioii, and It is therefore a lee. But with respect to the 
charge on the estate, the rule 15 laid down too narrow 
by tlic counsel for the PlnintilK The rule is, that if 
the cliaigc may by jjossibiiity last longer than the 
Cslutc given, then tlie devise gives a fee. yJnfhew v. 
Southoiue (a), h'or if it bo a lih’-estale, llieii the tenant 
toi hlo possibly may die before the luiniiitant, and the 
annuitant would lose the annuity. In the case last 
ciIchI, the propetty is cliargeil and chargeabh with the 
annuity, and ih lliu pieseiit cose the annuity is to be 
jiaid out of ihu estate, which aic equivalent. Lord 
Ketujon C. J. and Asfiwsl J. there held it a foe. It is 
not thercloiu lu-ccssary tliat it should be a cliargc on 
the person ; to make a it sulHces if it be a charge on 
the luid, which iiiuy List longer than the life-estate. 
The devises to Mtnyaiid Mannus Pnee do not therefore, 
as IS suid, coiifei; mere hfe-estates, because if tli^ did 
60, the annuity might be defeated. It is argued, that 


(a) J Term Hep, »gj. 
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if the former takes a life-cstatr, the latter must also take 
only a life-estate, the answer is, that the same words must 
liave the same sense in different parts of the will. The 
words " all which said estates” therefore convey a fee. 

Sosanquef in reply. The question merely is, accord- 
ing to Lord Mansfieldf what the testator meant. Aller 
a local description the words all winch estases” refer- 
ring to It, cannot mean any thing more than the local 
description before given. It is said that the rule rcs 
»pecting a charge has been stated too narrowly, but 
tliat is not so. The case cited &r it of Doc v. Snelltngy 
was subsequent to that of Andreto v. Soii/AomCf which 
was consulcrod in the former, and after that consider- 
ation, Loiil EUeuboiOiigh lays doirn the rule m the 
terms above cited. As to the charge, a mere charge 
on the lands is much more cfftsEtual for the annuitant 
than a charge upon the iiitei'L»-t of the devisees. If 
the devisee is personally chnrgei^ and he is to receive 
the rents and profits, it gives a ftie. CoUiet^a case (a). 

In Dot V. Clarhe the charge was to be paid at all events, 
but admitting that, the <]iiestioii still was, whether the 
devisee took an interest in fee accordingly as he was 01 
was not personally chargeable. 

• 

Gibbs C. J. In this cose the testator laod much dif- 
ferent property to dispose of^ portly freehold, but the 
greater part copyhold : the copyhold part he meant 
to dispose of to dilffircnt persons. It was necessary, 
therefore, in his will to describe the land, in order 
to keep separate that whicli he meant foi one devisee, 
from that which he meant for another. Tlie ftrst ob- 
ject of his bounty is Thomas Coojnbes. after devising 
part of his copyholds to Thomas Coombes for life, 

(a) 6Ca. t6. 

and 
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atid after him to Marinus CoombeSf he proceeds to make 
a dJsposibon in favour of his niece Mary Price, and her 
son. Ills nephew, Martntu Price. It was necessary he 
should distinguish between the property lie intended 
lor them, and what he had bcfuie given to a difierent 
jjersou. He enuinciatcb locally all that ho intendcil 
lor Maty Pt ice, and having so done, he goes on to say. 
All wliv:h said estates, being top} hold, I give to 
Mai if Pi u e for her lile, and alter her decease, to her 
son Mai inns PrtLC , and 1 Iicieby older that so loiigaa 
WMtam Points shall chuse to live in the White Bear 
public-house, and shall keep the same in good repair, 
he sliall not be charged more than his present rent 
of jier annum . and also 1 dcvito to the said Ma/~ 
rinus Pi ice all iny freehold estate situate in Ptince*s- 
aireci and Eaiftr-and-Clrld Yaid, and to Samuel (xroves 
and Hannah. Gtovrs, of Ijin^’dane, in the borough of 
SmUhauak, and the survivor ol them, the sum ol ^s.per 
week, to be paid to them weekly from and out of the 
estates bequeathed to my said niece Maiy Price and 
her son Mannus Price” Now the word estate is here 


used in the opeiative part of the devise ; not introduced 
incidentally after the devising piu*! is pei letted, but in- 
troiluccd in the devise itself. It is admitted by the 
counsel for tlie Plaintillj that the woid e catc curries 
a fce, unless otlier parts of the will restrain its effect. 
Formerly a narrower construction prevailed, mid it was 
held that il the former words described locality, the 
word estate was not descriptive of the quantity of in- 
terest, but designated local position : but it is now held, 
that though th<. word estate points at a certain house oi 
parish where the estate is situate, ^et it shiill curry a 
fee^ unless restrained by other parts of the will. It may 
that tlie signification of the word estate may be re- 
strained, but it lies on the party who seeks to iiariow 
its construction, to shew by what cKprossious in tlie will 

12 it 
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it is restrained. Ifeip tho counsel lor the PlaintiiT 
urges, that the testator, aftei tiie words of local descrip- 
tion, uses the M'ord chtutc as nioaniiig no more than 
what he had before described. 'I'hc counsel lor the 
Dcfetidant fairly answers this, he suys, the reason why 
the testator has cnnmeratixl the diflcrcnt hoiu>c» of his 
copyholds, is, because he meant to give sonic to one 
person, some to another . tlic Irechold estatn he meant 
to give all to one, and therchire says, 1 give to 31b- 
rfftUs QxmAes .all my freehold estate;" but that he was 
obliged to describe the parts of his copyhold, in order 
to shew whnt a as to go to one, and what to another ; but 
after baling enumerated them, he deserts the local de- 
scription, and takes up tlic woicl e-,tate: anti it appears 
to me that ihis is a fair exjilicatioii of the cause of his so 
onmncrating tiicni, and tioes not take from the legal 
effect of the word estate, iioi gite it u iiairtnvcr con- 
struction thsn t lie law generally gives It. In tlic case 
of /Joe V. CUatf'Ht cited by tli(> counsel for tho Plaintiff 
it IS obsemible, that the wortl LState is introduced, 
and when llic testator uses it, it llierc refera to the 
estate lio had before given, .'iiid then the fee-simple 
doe- not pass by the word estate. The counsel fbi 
the Defendant has also referrctl us to Utkwatt v. 
linjant and it does appeal to us, tlgiL the present 
bcarb a very near rescmbhince to the case cited. 
Here Ids Lordbhip stated the deribc in that case, (ivr/c 
ante, 317 .) the question was vihcthcr the daughters 
took an estate in fee or fur life : it was contended there, 
tliat tliough the gift was convcyetl to tlicm by the word 
estate, other words quahfied it, and gave it a nartowei 
bensc than naturally liclongcd to the word : wlint the tes- 
tator gave was his said fiuehold esbite; and as he had 
given his freehold lands for life before, it was contended 
that the word estate signified no more than his said free- 
hold land^ but this Court held, that it meant a fee. In 

addition 
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addition to this* other circumstances of the will do cer- 
tainly furnish a strong reason ibr saying that ** estate,'* 
as used by the testator, meant that which the law con- 
strues it to mean if not restrained by other words. 
He gives to Maty Prtcc for life, remainder to Mat-imts 
Pnee, and his will is, that so long as fV. Potnis lives in 
the public-house and keeps it in repair, be shall not be 
chaiizod more than 14I. per annum. It seems as if the 
testator contemplated that the two Pttees were the 
persons who would have the powei of raising the rent 
which Potnls jiaid, and it therefore strongly looks ns if 
he meant that their estate hliould last, at least as Jong ns 
Points had tlic a})lion of eontiniiing in the public-house. 
Here is, in niidition to this an annuity to Satnuel and 
MannaA of §s. a week, and it is clear that the 

testator contrni])luted that it ^\iis to be paid out of that 
which he hail before given to Mary Pi ice and Maitnta 
Pi ice, and it therefore sheivs that ho meant a larger 
estate than for life should pass to tliem. It is admitted 
by those who contest it, that the word estate, not being 
qualified, does coriy with it this meaning. We tliiiik, 
looking at the otlici words of this will, that so far fiom 
quoliiymg this construction, they rather confirm it. It 
does seem thorcfiirc that the pioperty given to Mary 
Price and Murinus Pttce, is given to the latter in fee. 


Heath J. I am of the same opinion. The prin- 
ciple is, tliat where the word estates is an operative 
word, it passes a fee, and to try whether it be operative 
or not, the test is, to stiike it out of the will, whidi test 
being applied nere, die devise becomes nonsense. 

Chambre J. No doubt the word estate is loige 
enough to carry a fee : whether it shall do so^ is to be 
collected from the whole will. Nothing on this will 
diews that the testator meant to die intestate as to any 

II part 
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pnrt of his property. Wlien he disposes of his freehold 
property, he gives his freehold estates, which devise^ it 
is admitted, clearly carries a fee: he uses the same word 
in his devise to Mary Price and Alannus Price, and 
it must therefore carry the same sense. Another strong 
circumstance is the charge in favour of an old tenant, 
for whom the testator seems to liare haii a regard. TJic 
charitable donation of $s.pei week to two oth<;r jicrsuiis, 
is a still stronger circumstance, it is next to inipossi-' 
ble, that the testator could mean, diat on the decease 
of Mary Pi tee and Marinus Puce it should cease; 
tliere is therefore a purpose manliest, to enectuatc 
whicii, the estate given ought to be a fee ; and tlie words 
arc indisputably large enough, and thcie is nothing 
apparent to control thcni. I theiefiirc am of opinion 
With my Lord and niy Brothei Heath, that this devise 
carried a fee, and tliat the judgment must he for (he 
Defendant, (a) 



Randau. 


V. 

TtdUifc 


(a) Dalttu J was ibwnt by reMon of indlfposition. 


Billing and Another, Assignees of Bijhkitt, 
a Bankrupt, v. Flight. 


was an action of assumpsit for money had and The stature 
received, brought by the assignees of a bankiupt to ’ ''' 

recover from the Defendant, upon tivo groimtls, a sum thcr than j 
paid him by the bankrupt immediate^ bcRire Ins bonk- penal ait. 
ru]>tc^> First, that the nioni'y was paid foi the diflci- 

enccs upon stock-jobbing contracts; zdly, that the commencetl an 

action of Hi- 


swHpstt far money had and rrcciwif, to recot'er luck diflcrrnce* piid on utock-jobbing 
enntnets, and had filed a bill uf diKovery, to which the Defendant pliaded that the 
discovery was gii'en by the statute f G.%,e 8. s. z. in ilelit only, the Court pcp''it- 
ted the FlaintiFs to ^mend by changing im. 'mpul lu diLt rAc. irruu t.c.n 'he 
coitimenceinent of the action. 
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Vm 

ftiCMir. 


payment was fraudulent and in contemplation of bank- 
ruptcy. The money was paid to the Defendant on the 
a7th of 2 fovembgr 1813. The Plaintifis issued a capias 
ad respondendum 011 tlic 2oih uf April 1814, and a 
capias pet continuance on the 7th of Map^ both witlun 
SIX months alU-r the pn^tnent of the money to the De^ 
fendant. Rules toi time to declare were obtiiined^ and 
the dechiintion was *erved on the 17th of Janutirp 1815. 
Tlie Defendant picudetl in Hilary term non-assumpsit. 
Rule was given to reply, and is^ue was joined. No 
notice of trial being given, the Defendant obtained in 
'I'rtniip term lust u rule for judgment as in ease of a 
nonsuit, which was discharged on a peremptory un- 
dertaking to try at the adjourned sittings alter the pre- 
sent Mithadmas term, and 111 default, the Defendant 
was to be at liberty after the four first days of Hilary 
term to sign jiuigmcnt as in case of a nonsuit, without 
further applicntlun to the Court, unless the Court should 
otherwise order. The Plaintiffs had m August 1815 
filed a bill in equity fiir a discovery, supposing them- 
selves entitled thereto by the statute 7 Geo. 2. c. 8. s. 2., 
to which the Defendant pleaded that this action w'as 
assumpsit, whereas the statute gives the disco veiy only 
In on action uf debt ftir money had and received. That 
plea was still pending. Shepherd, Sulicaor-Gencral, 
had therefore obtained a rule nut that the former rule 
might stand enlarged, on an uudcrtddng to tiy at die 
adjourned sittings after Hilary term, and that the 
Plaintiff might amend their declaration by converting 
it to an action of debt for money bad and received, on 
payment qf cc-'ts. 


Lens and Vas^han Seijts. now shewed cause against 
the enlargement of the dme^ upon the ground that the 
Plaintiff had already been sufRdendy indulged with 
time^ and was not entitled to any further delay, liaving 

peremp- 
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pcroiiiptoiily und(.‘i ttiken to try .it the sil rings utter the 
]>rc9ciit tei m. As to the mricnciraoiit, it ivas equir.ilent 
lo ennbling the Pl.iiiilifF tn hung fie&h nctioii, whicli, 
.•1ler so iniicli delay on their pait, vins not to be per- 
mitted, e.spccially in a penal action. Tlic Court had 
hiid down the rule in Maddock v. Ilammcfi and 
Sierlc V. Sorxci fjy that whcic a Hjinliff had been 
guilty of any delay, the Court uotild nut .ud liiin by 
ameudment. 



Diuino 


V. 

Fi iniir. 


7Vic SoIiciloj-G''nLi Li!, uiio would ha\c supported Ins 
rul* , w as stopped by 

'I'hc Cotaf. Tills lulc has two objects. The one, lo 
t'Ct rid ol 11 tbiUKT riile into which the PLiintills were 
obliged to t'lUoi ; tliu other to cure whnt ni.iy, or may 
not, be a dcfoLl in the decla.ation. I'lie Defendant 
loniplaiiis tli.it this .iction is suspended over linn ; that 
IS the Defendant's own fault. The statute irives an ac- 

O 

non, and gives the L’laintill evidence b} the oath of the 
D<TuiKlai]t, 111 answer to a bdl for a discover}'. Tlie 
f^Iainliifs file 'iiuh ii bill, and the Dciendniit might have 
enabled them to go on lo ti i.il by putting in lus answer, 
instead at putting in .a plea; but tlie Defendant con- 
tends tli.it the statute give* a discovery duly in a pica of 
debt, and lie therefore refuses to answer tlie bill, so ns 
to furnish evidence in an action of Uy tins 

art, tlie Defendant h.iiiscit delays the Pl.iintifis fiom 
going on to tual. It is objected by the Defendant’s 
loiuisel, that to amend the declaration by clinngiiig It 
I'-otr. to debt, would be to give the Pluiiitiif 

a new cause of action, oi at Ic.i'it n new form of action, 
l^ow the Court of Lxclicqner will dispose of that plea, 
we do qot yet know, no decinion being yet pronounced. 

(.») 7 (i) 6 T.rmRp.i'it. 

\ qjl . VI, r i But 
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But the amendment would give no new cause of action : 
It IS to be made only by altering a few words in the 
beginning and a few words in the end of the declaration, 
and vre think the amendment may be inndc. It has 
been blalcd, that this is a penal action; but we do not 
think It IS a penal -italutc : it is to a certain extent a 
iciiicdial law. 

' Rule absolute. 


r.vii 01 MicJiaiXMas ti hm. 


IMfO. 
Fe6 t/ 


iiij.M.VG and Others, Assi^mcs ol‘ 

V. rOOLLY. 


i>o, M'horc I in 
bill in equity 
had been filrcl 
for a diicovery 


J N this action, which was commenced in assKvipsii lor 
the like causes ns in the pi cccding case, tlic Plaintiffs 
had also in Ttinity term 1815 discharged u rule for 


mated *thV**^^ judgment ns 111 case of a nonsuit, upon a pciemptory 


PloiDtifls to 
amend hy con 
\nting thcir 
dcclarjtiuii 


undertaking to tiy at the silUiigs after Mtchtulmas teim, 
and they h.id also prepared a bill in equity tor a dis- 
covery, but had delayed to file it until they should see 


from asiuuip- cs'cnt of their motion for on amendment in the ac- 
iU lo debt. , 

tion against I’lignt, and in the menu time they omitted 

lo go to lual. The plea to the bill 111 equity, that the 

statute gase a iliscovcry only man action 111 debt, iiotm 

a'isunipjitf li.id 111 the mean time been oveiriilcil. Tbc 

Defendant had again in this tciin obtained a rule msi 

lor judgment as in case of a nonsuit, iui not proceeding 

Vo trial piiisuant to the PlaintifFs’ iiiulertakmg; and the 


Plaiiiliils had obtained a rule mst lo amend ihcir declar- 


ation by coniTiting it to an action of debt. 
4 


Shrplierd, 
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^ 7 . 1 , df Solicitoi-Gciii’ial, for tlio Pl.iinlil£. 

B' '‘i Scrjt. for the Dcfcnilmt. 

Chios C. J. The tiuoitlon is not vilu>thci we shall 
make tlic rule iibsolule fui juilguient us in case of a 
nonsuit upon nn application niatle in the /ii st instance ; 
but this IS a rule 111 a c.ise where a peremptory iiiuler- 
takiiig has been ^iven, which 1 am not for ihsicgard- 
iiig; but the rpicstiuii is, whether any cause has arisen 
since gnnig the peieinjitory unilertaking, to prevent 
the Pljintitf fi(>iu perloruiing it, and 1 think he has 
shewn sLiLli c.iK'-e. In ./imc, when he undertook, hi 
11.13 not au.irc ut the objection that would he made 
to hia discoieij. Aiti'i wards lie became aware of the 
I'ldlculrj, and ioihore to /ile Ins bill ngamst this De- 
fendant till till' uhji clloii sliouid be dt'eided. That is a 
s»iKcieril .niittei to (he lule for judgment .as in case of a 
iKM suit. The nest ipieslion is, whether we shall permit 
the Pkiinti/ls to .11111 lid. No giound Ims been shewn 
n^eiiist It exiept two; the one, that a bill for a disco 
iiij did not lie 111 an ad ion ot a slumps/ 1 ^ the second, 
that ail action ol (7 would not lie at law. B\ 
oieiiiiling the pIcM in equity tlic first ground is ro- 
mured, .ind it ia ihcwn tl1.1t the amqndmcnt is no' 
wanted, but .r it i.Minot pobsibly be piijudicial to the 
Defendant to have the nmeiidiiicnt, and as there maj 
be a doubt, (I do not say that I have any doubt.' 
whether the action of assnmpsil can be mnint.nncJ o:. 
tins statute, 1 think the eincudmeiit ought to be alio, e;* 
on payment of costs. 

Rule for the judgment as lU c.iae 
of d nonsuit discharged. 

Rule foi anondment abtolutc. 


1816. 

-^1- 

Bilukc 

V, 

POOLEI. 
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Order of 
Precedency of 
the Attornty 
and SoliLitoi- 
Oencral he<ore 
the Kmg’i 
Serjeants. 


The Of da nf Precedent^ qf the Attorn^ and Soiinfot-* 

General. 

In tlic name and on tlic behalf of Hii> Majesty. 
George P. 11 . 

WiiCRCA^ oiir AUorncy and Solii'Ilor-Gencral 
iio\, hn\e place and audience in our Courts next alter 
the two ancicntobt of our Serjeants at Lau loi the time 
being, and before our other Serjeants at Laii, We con- 
''ukring the weighty and important ad.iiis in which 
c»ui Atlonicj and Solicitor-General .11 e employ etl, and 
on winch the Attoiiioc and Solu'iLor-Cu'iiei.iI nf it'*, niir 
1.^113 and «ucrc=‘ois may hcn.illcr be eiiiplojcd, do 
Iwioby oidi'r and dnert th.it at all limes hcreafUT 
the Alloi.iry and Solicitor-Gener.d ol 11 , 0111 hens and 
siic'..C 3 )Oi!sj i>hri nave place and aiidiL'iicc a> well 
ll’C bald two anticntcbt of oiir Kerioants at I aw, as : I > 
Iiotoic every person who now is one of our beijcants ''r 
law, or hereafter shall be one ot the Scijcaiits at Luw ol 
U', uiir heiiit or successors, and we do hcieby will and 
locpiirc you not only to cause thi^ our ciirrctiou to be 
observed in our Cuuit of Chanceiy, but also to signity 
to the Judges of all our other Cnints at Titstmui'taf 
tliut It IS our express pleasure that the same course be 
observed in all \)ur said Courts. 

Given at oiir Court of Carlton House tliia 14II1 
day of December, 111 the filtj-iourtli year of 
Ills Majesty’s reign. 

£y conim^iid of His Ro\al Highness the Prince 
Regent, in the name and 011 the bclialt ot H^s 
Majesty. 

SiDMoeiti. 

To the Right Honourable Jokn, 

Lord lildon, our Chuiccllor 
of Great Britain. 



CASE 


ARGUED AND DETERMINED *815. 

IH TUE 

Court of COMMON PLEAS. 

IN 

Michiicliiias Term, 

In rile Fifty-bivth Vear of the Reigu of George III. 


KvEiiEbi' V. Gi.^n, Bart. 


A'cv 34. 


^PlIIS was nil action of amuatpu/ brought by the A steward of a 
steward ot the inanois ot liucll ,iiul CwMin'rfon 

litied lubcpaiil 

loi fees due to him upon the admission ot the DeJen- fur adimssions 
dantf who was devisee of his father, tlie last tenant, to oi a tenant to 
SIX several tenements, eopyholds ot nihoritnnce ot those 1,^^” on*Iy^dc- 
inanors. Ujjun tlic trial ot the cause at the fFcstmi/t- corrimir to a 


slei sittings after TVim/y term 1815, betorc Citbb^ C. 3 . 

rite Plainlifi' proved that he had prepareil drafts oi six ttr{pin fees arc 

set oral iiistniments of admission to the *-ix sevciiil tony- 

, * ^ C1U8 by the 

holds and hod submitted them to tlic Dctcndanl’s at- custom of hw 

manor. 


There Is no general custom for all copyholds. 

And therelore, although the steward at the tenant’s request prejure six several ad- 
missions on sBparate mstruments to six tenements, he is not entitled to six times the 
fees which are due on the first, there being less labour ni preparing either ol the 
five last than the first. 


Gg 


toiTioy, 


VoL. VI. 
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i8ij. torney, who had ^proved and returned the «une» 
whereupon he engroeaed on nx scTeral pieces of parch- 
V. mentj with distinct stamps on each, the six separate ad- 
missions, which the Defendant accepted, and the Flaintifi' 
now daimed to be paid the same charges for ead^if them, 
which he would have made for the odmisston to a single 
tenement, hod there been only one. He made n charge 
of two guineas for searcliing the Court rolls for the ad- 
missions of the last tenant, inspecting the award under 
a recent inclosure act by which certain parcels of some 
of the copyholds were {o be ascertained, examining the 
rental, in order to fix the fines due to the lord, and 
making extntpts; and i^pon each of the tenements he 
charged j8. s. d. 

For presenting the last tenant's death - -020 

Proclamation for the heir to come m - - o 1 o 

Presenting and enrolbng the will of the 
devisor - - - -lie 

Proclamation - - - - o 1 e 

Admission fee, and by attorney - -178 

Eiirulling the some - - - -110 

Copy of adjiusbion, with will set out - - i i o 

Parchment and stamp - - - o i B o 

Uespiting fculty - - - -010 

Homage and crycr - • - -076 

£(i I 2 

Amounting in the whole to 38/. gs. Evidence was 
given by stewards of other manors: one getitlemoii con- 
sidered that some of these chaigcs were too high, end 
some too low, but upon tlie supposition that the Piam- 
tiff was entitled to make the same charges upon each 
of the admissions, 20/. was insufficient for tlie whole; 
32A I would have bran the reasonable charge. In 
this computation he allowed npon the admission to the 
first copyhold three additional charges of dr. 8d. each, 

fur 
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Inr recording each of the proclamation^, and the respite 
of ft'alty ; iiiiil letrcnching some other charge^ he com- 
puted the total foes and charges due on the first admis- 
sion, at 61 , 2v. 2d. exclusive of i.ic preparatory charget, 
and for .each of the subsequent admissions 4/! i8f. 2d. 
deeming that the charges for some of the acts, as for in- 
stance the proclamations, and presentment of the will, 
which was made on the first admission, were not neces- 
sary to be repeated. Another steward of twelve manors^ 
cfincurring in the lost circumstance,also pi oved that some 
of the chaigcs uere higher, and some lo'.'ier than those 
wliicli he nas in the habit of making; but that it was 
his own pinctice to comprehend the admissions to .any 
indefinite iiunibcr of copyhold tenements in one mstru- 
meiit, distiiigiiishiiig the parcels of each tenement by an 
«c etiatn, and iiist'rting for each a separate 1 nldundum, 
sometimes after the eminieiation of the parcels of a 
single tenement, sometnnes oiler the pm cels of all the te- 
nements * that 6 L 5f. M ns a 1 easoiiablc charge for a single 
tenement, or the liibl (enement,«but that an addition of 
Ss. 8d. lor the insertion of each additional tenement and 
quit rent, aficr the first, together with the cost of the 
additional stamp for each, and larger parchment, was 
‘^ulllcicnt. ^'hat it six admissions to several tenements 
were thus combined in one instrument, the sum of 
20/. which the Defendant had paid ifito Court, was 
more than sufficient to cover tlie FlaintilF’a demand. 
Gi66s C. J. in suminiiig up the evidence, having ob- 
■•erved to the jury that no cvifimmewas given of any 
custom of the manor to chaige any specific amount of 
lees, the PlaintilF tendered evidence of a custom of the 
manor, which the Chief Justice in that stage of the 
cause, rejected, as being a new case ; and, thinking as 
he did, tliBl the FlaintilTj by the Defendant’s assent, 
was entitled to moke out separate admissions, left it 
£0 the jur^ whether, there being no custom proved for 

O s 2 


1815. 

Evbust 

w. 

Gj-w. 
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1H15. 
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Ilveiiest 

v* 

Cl.YN. 


CASE i-v MICHAELMAS I'EIl.M 

tlie arnoiint of the separate fees, 20/. was a reasonable 
compensation for prepaiing the six lulmivioni- , but 
his Lordhhip reserved tins question of la« for the 
I’laintiffi whether, supposing him entitled to make out 
sc]»aratc ndmibsioiib, he was in law entitled to the same 
lee lor each oh foi the fiist. If he were, then 20/. was 
not enough, and the Plaintiff was to be at liberty to 
enter a verdict for the full amount of his lees 011 that 
computation ; if he were nut, then 20/. was sufficient , it 
was to be aitcndcd to, that the bill for each of the co- 
pies coinpii/i'd many itcras, and many of the matlci‘< 
chargetl foi were attended w'lth icsS trouble in the re- 
petition. 'J ho jury found that the reasonable com- 
jicnsation due to the Plamtilf would not exreed 20/., 
and they gave lluir vcidicl foi the Duleinlant. 

Accordingly 7 A's£ fcJeijt on a fuimci day in this 
1(1111 obl.uiK'd ,1 iiile 71 /si to sit aside the veiditl 
loi the Duleiidaiit, and cnlei atcidutfoi ro/. ioi the 
Plaintiff. He relied ciji Atlne v. Sculf. («) 

I,ens and Jiom^iqml JSerjts. now sIicwmI cause. This 
ih iiieieJy a question of qiianlvm nuiuif . the sum paid 
into louit was jiaid 111 11] ion that jinnciple. There li 
no geiit’i 111 law on the subji-et CNleiiding to all copyholds: 
the Plaintiff’s ^laiiii, il it stiimls 011 any other founda- 
tion tliiin a qu/mlum met mf, must be governed by tlic 
custom of hio own piirtiLiilar nianoi ; and in this ease 
thci'e wub no ctidenec of the usage of the particular 
manor. In the ease ol Seatle v. Matshy in B. R, 
Hilary term 2p G, 3. before Loid Kenyon C. J., a 
question arose whether the scvci.il tenements were 
to be divided by an ae ettam or not, and Lord Arn- 
yon held that if they might be so divided, it would 
justify the steward m making a charge for each part. 

(a) 476. 

Bowr 
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Hos'n was tor llie PlaintitU 'llie case was afrer- 
wartls iniMitiuncd to the Court, and Lord Kenyon nd- 
iim*d to tlie rulo hi* liad laid (' 'wn at mu j/iius, that 
it dcpciidLxl all uii the usage, wh'cb was tliu life and 
law ot the copyhold tcnuic, and if the usage justified 
11 cliaigc foL each ac etiamf the charge was good but 
that otherwise it stood on a guan/um nmuit. 



EvBSiasT 


V. 

Giyx. 


’VheCoinl, interposing, tailed on 


iJev/ to ^n]iport Ins rule* he contended that the 
Pliiiiitill was entitled to the iiicreastKl vciditt, upon the 
giuiiiid that the Deteiidanl’s attorney had approierl ui 
eiuli separate drail, and liad thereby bound the l)**- 
leiidiuit to pay fui it. Oneatli copy is anentiy ot all 
the matters winch entitle the Plaintid* to a fee, the 
lierjot, /ijie, lespite ol lealtv, and the like 'riioielore 
the Oetciiduiit li.is not lell to the PLiiiitiir a discretion 
(o make out tlie«e admissions iji what form the Plaui- 
liir might ih'eiii fit, bill he has suiictioneil then being 
diawti lip III this parliculai foim. All that the Plamufi* 
lias ilune, he was reqiiiied to do bv the Deh'iulant. 
The ease eited therelon dues not njiplj. Comentio 
v'luit /I'geni cansueludiiiem. 'I'hc lulc soie^ht to be 
establislics .1 by oiicut the witnesses, woufil luin all copy- 
holds. The advantage of copjhold estates is, that the 
whole title shall appear on the manor rolls. Ihil il .ill 
the tenements are to be blended in one copy, no good 
tide can appear on the rolls of any niaiun. I'lie lord 
IS entitled to distinct fines and heriots, the king to dis- 
tinct stamps, the steward to his distinct tees. (lore are 
six fines, SIX titles, and six rents. It cue li do not .tjipcur 
separately, the lord cannot know to wlial line and wlial 
heriot he is entitled for each, nor can tlic govei iiHieiit 
ascertain the stamp duties. It is said, that to do the 
whole is but one trouble ; it is true, that one proclama- 

G g 3 tioii 
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1B15. 

*• — V— ■> 

E7CREST 

V< 

Glyn'. 


aon only is mfide in cour^ but there are siv entries of 
the proclamation, each of which consumes an equal 
quantity of labour, parchment, and ink. The fee is not 
regulated by the trouble. If an attorney attends a 
summons 111 six policy causes, he is entitled to six ices. 
But her^ indeed, there is six times as much trouble for 
the six, as there is fiir the first. If the vi'aiit of an espe- 
dal custom had any weight, it is all got rid of by the 
Defendant’s assent. B he meant to put the Pljintifl* to 
his legal right and the custom of the manor, he shoulrl 
not have interfered, but left the Plaintifi' to settle his 
own rolls. 

Giobs C. J. I agree the steward is to be paid for 
what he docs, and also diat conrentto vincit legem, and 
tnat if the Defendant agrees that the business shall be 
<lone in a particular way, for a paiticular sum, it shall 
l>e paid : the question tlicrcfore is, whether tlicrc has 
been a convention that this business was to be done in a 

M 

particular way, and that the steward was to be paid a 
particular sum. There have been six separate udiiiis- 
sloiis by the consent of tlie Dcfcnclaiit’s attonic} , and 
the only doubt is, how the stevrard is tu be paid fur 
them. There is no particular stipulation for the price, 
and therefore the sum due must be dctciiiiined^ either 
by the custom of that manor, or on a quanttan mcmit. 
For there is no general law fur all copyholds, it can 
only be the particular usage of each manor, and in this 
cose there is no custom of the manor in evidemc; 
thcrcibre the Flaintift‘’s light must stand 011 a qtianfuijt 
meruit, and die in |Uiry must be, in this case, where the 
D^cndaiit has hod six several admissions made out 
scimrately on separate stamps what the Plaintill’ is 
reasonably entitled to receive for tlic trouble he has 
had in preparing them : he charges six tiiucs as iiiulIi 
a., fbr one, but it does not follow that because Ik m 

1 entitled 
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entitled to liis full charge foi the finit, therclore he is 
tu have six tunes as much fur the six, 1 thcrcfurc asked 
the witness whether taking the first charge, and adding 
to it the 85. 8d. on five other copies, adding also 
the further charge for the additional di awing, parch* 
ment, &c., on the six iiistiiimcnts prepared in hen of 
one, adding also the cost of the stamps, the whole 
amount would exceed aci., and he did not tliink it 
would. 1 reserved the point whether the Plaintiff hod 
.'iny right 111 point of law, because he was entitkid to 
charge 61 . for the first copy, therefore to charge the 
same foi eacli subsequent copy, and the Court are of 
o])inion he has not. As to the quantum mavit the jury 
luve ili«|iosod of it. 

Rule di M liapfpj. 


N 


1815. 

EVEREtT 

V. 

Clicx. 


4 



CASES 


f3i^. 


t/lf/lB 23* 

A fine cannot 
be amended 
without an 
affidavit con 
nccting the 
line with the 
deed prodi 
to warrant the 
amendment. 


ARGUED AND DETERMINED 

IN THE 

Court of COMMON PLEAS, 


AND 

OTHER COURTS, 


IS 

Hilary Terni^ 

111 the Fifty-sixth Year ol the Reign oF George 111. 


Fawcett, Pldintif!'; Lowe, Deforciant. 

AUG HAN &;rjt. moved to amend n fine, in which 
tlie premises comprized were slated to be in the 
parish ol Aikeilouj by making it pursuant to the deed 
to lc.id the Uses, which conveyed lands in the manor 
of AskertoH in the parish of Slupletonf nnci he prayed 
that the word “ manor’' might tie siibstitutcHl for 
the word parish . ’ lie moved this upon an iillidavit 
of the comini'isioncr named in the writ'of dedimus 
potestatnUi that he took the acknowledgment of the 
deforciant to a ftne for passing lands in tlie manor of 
yk&ertorii in the barony of Gtalddand^ in the parish of 
Siajaletont end that there was no such parish in exist- 
ence 



CASES IN HILARY TERM, Slc. 


cncc as Askntnn, i'Jic Court inquired whether the i8it>. 
afHdavits stated that tite deed which lunveycd the lands V, ' ' 

111 the nijiinr ol Asinlmt, wii-* th • came deed in pursu- plauitilT. 
ance whereto the line mis le\ied and that lact not 
bein^r sworn to, thc}' held that tiny certiiinly could not 
permit the ainendincnt without an .dlid.ivit statinfr that 
the dcHl produced was the deed in pursuance wlicicol 
the fine w.is levied - witliuiit such an afliduvit fti coiiiieLl 
the deed with the fine, w'lckcd persons might make the 
grossest abuse oi these motions. 

yatiglian took nothing by his motion. 


CiiAvrN and Aiiotlici v. JIvd£u. ' 

wa’i an action of tiover brought 1*. recover Aiesdcrf 

the value ol eeit.iin sugar It was tued before •’Y ^ 

” • vi-mler, aim 

JJal/as J. at GuiUUtnU, at the sittings aftei Muharlmos jiaymint to 
term 1815, when the case niipitiitXj to lie, that the hn>'» not 
i*l,iin(in^ <111 5U1 iVfrtiy coiitraited to Vd ti> li- Ftnnh right 

and <’o. 24 hog-.licacN of siigo deiioniiiiated Ilamlnu^h «f stoppage in 
loaves, at 108s, liee oil hoard a litilish ship, two 
montlis being the usual ciedit on s^li sales. The 
Plaintiilii on the 13th Mty sent the sugars by their 
lighterman alongside a ycBssel lioand for Hamburgh, of 
which the Defendant was master, to be put on board, 
with an order luldrciised '* to the commanding ufBcer 
on board, to receive them for and on account of the 
Plaintiils,” and when the loading was complete^ on 
16th Afoy, took in exchange fiom the mate, who 
happened to have the command, an ncknowlcdgemciiL 
that the goods were received on board the Geotge tor 
Hambmght for and on account of the Plaintiils.” The 
lighterman proved that he had for the last year adopted 

this 
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i8i5. 

Craven 

R-kOElb 


this more precise ftrm in his receipts, for the express 
puipose of giving the shipper a command over the 
goods, till the lighterman’s note was, according to the 
usual course of trade, given up in exchange for the bill 
of lading. B. French and Co. contracted for the resale 
of the sugars to Caldas^ and received the price of 
them ; and the Defendant, without the Plaintifis’ privity, 
on the tjfth signed and delivered to CoMas^ who 

had engaged the Defendant’s vessel for the voyage^ a bill 
ofladuig for the sugars, as being shipped by him, debver- 
able to Carlo Bene or his order, at Hamburgh. B. French 
and Co. having on the 19th stopped payment, the 
Plaintiffs, not having been paid for the sugars, reclaimed 
them, which the Defendant refused to redeliver, on the 
g'viund that he had signed a bill of lading m favour of 
delu’erable to Carlo Bene^ to whom Caldas had 
resold and concigned them to Hamburghf and had ob> 
tamed Bene’s acceptances on the credit of this consign> 
inent. llic jury found that the receipt given to the 
PiaintiiSi was rcstiictive^ and that nothing hod been 
done by them to alter the right of possession of tho 
goods, and gave dictr verdict for the PlaintUT. 

Lens Seijt. now moved to set aside the verdict and 
enter a nonsultr He contended that the moment the 
Plaintiih had debvered the goods free on board a 
Bntish ship, their vendees bavmg in the mean time 
resold to another, the right of stoppage in tramtlu was 
at an end. There bad been on absolute sale by the 
Plaintiffs to French^ and an absolute sale by Frank to 
Caldas, and the ! itter had paid for the goods, and had 
made a further resale to Bene. In lackbarram v. Ma- 
son (a), the drcumstanccs of which case arc not indeed 
exactly umilar to this, Btdler J., for whoae doctrine he 


(a) 4£air,34 n. 


cited 
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ilted It, la^s It down tliat there is no case, in which, 
after a resale of goods, and payment of the price, or 
money Bd\anced on the credit of the goods by the 
second vendee, there had been u stoppi^e tn transttu. 
Stress was laid on the teiins ot Uic receipt, but witiiout 
reoiton. 'llie goods were in a manner received fur the 
FiaiutifR, inasmuch as the receipt was a discharge to 
the FlamtilTs of their obligation to deliver the goods to 
Ttmchf but they were in no other sense received lo, 
diem* it never vias intended that the Plaintifis should 
in any event rtbuine the possession. The delivery 
vas complete, and tlicre was no light of stoppage* tn 
traTisitii. 


1816. 

vr" - 
CHAvm 


Rviuit 


Gians C J. Exclusively of the particular lurm of the 
receipt tor the goods, 1 take it, Uic practice is, th:ii 
the person who is 111 possession of the hghtcrtiuin’s re> 
ceipt, IS the person entitled to tlic bill of l.ulmg, which 
ought to be given only to the Iioldci o( that receipt. 
Consequently the holder of thatfieccipt retains n con- 
trol over the goods at least until lioJius exchanged the 
receipt for the bill of lading. My li^her Dallas^ who 
tried this cause, liad no doubt on the propriety of the 
verdict, and the jury were still more clwr, and thought 
it was a right which ought not to be ipmstiuned. We 
should not therefore disturb the verdict unless we could 
be convinced of the propriety of so doing. French and 
Co. might sell their right again, but the PlointiiTs might 
refrain fiom deliveiing the goods, unless under sucli 
circunistiuiccs as would enable them to recoil the goods 
ii’thcy saw occasion. The Plaintiffs refu’ic to deliver them, 
except in exchange for tins receipt . tliey know a biU oi 
lading will be executed before the sliip sail^ and they 
know that the bill of lading ought regularly to be executed 
to themselves. FretuA. and Co. sell to Caldas. Caldas 
goes to the Defendant, and obtains the bill of lading of 

these 
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Cravi s 


•n, 

Ridfa. 


Ilir^c/^od-^ but Ihc DefcTKiant ih.it bill nfladiiigto 
C fildas in his own wrong, for he ought not to h.i\(' gncii 
the bill of lading but iii cKchaiige fm tlio lighUnunii’s 
note. Jii this state ot tilings l^rvuih and Co Iieiaine 
jnsoli'ciit, and we do not think the nghi ol sio|»ii.igr 
/» is gone. Noi no we jniiiiily u'U on llu lonn 
of the rcicipt, thougii it is a tirciiiiist.ince to bi ton- 
KidcTcd, b|it il the letcipl Ii.ul been in the old lorni, 
the |iiiri(‘iplc Is the same, naineU, tluil the %ciidois hud 
lieVCi >et p.artod with llie luiitiol ovei the goods in 
that e\eiit. 


Th« |iii> well- ile.ii lliat the \endors 
Jiad in\ei ]niilid willi the posses-.ii>n oi the goods, and 
1 sec iiu ie.isoii to disiiiih tin seiilnl 

i’ittiK J. coneuiiid 

Rule uiiisei* 


Jiin 24 . 

An III iiirjuic 

« .ig.iin.l ill 
il inui;c wliii li. 
I hr as.iiiril 
shall stiffir li\ 
fin: on sinch 
and iiti nsiU 


Acs 1 IN Aiiil yVriotliL'i t'. Dul.vc. 

r 

MJi< 111 tioii of cot'i'n.nit on a poliiy ot insu- 
laiicc e(IeLt(/l w.lli I.e Delendiiiit .ig.iinst all the 
d.ainiigc which U c PltUiituK should biilloi by fate,” on 
then “ stock uiif utensils in tiicir regui.ii biiiU Migar- 
boiise,” and llie J*lainLiJK aveired ih.il ‘‘ ihcjr stock 


in ihrir ngiilar ,,iid iileiisils uiic \ery much daniiigcsl by tire in tlic 

houw ”^docs '■iigar-hinise.” 'i he Deleiidaiit pleaded that “ the 

not rxten to stock .Hid uteiisils were by .ind tlnuiigh tJie carelcss- 
damage iu..ie , ], 

geiice, and impiopei conduct of the Plain- 
to the sugar j , , 

by the heat of lilts und their serv.ants, in regiiljliiig and managing the 
the usual fires firps iisuiilly employed in and iilioiil the sugar-house, 
^ning^'^bein' damaged by the smoke arising fioin such Jircs, and not 
accumulated from any other caus^ without this, that the stock and 
by the nusma- w'crc damaged by iiie in the sugar-house within 

lugcment ot ^ o 

the assured, 

who uudwrtently kept the top ot their Lhonuey closed. 

t6 


the 
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lli(‘ nuMiiiiiv oi ttio pulii^.” The 1’ljiiitiiFs rcplieil* 
tliai tlif* '■lock .111(1 iiU'iisiU M (•! o d.ini.'ir^'il fire in the 
sii^ai-liriiiK*, \Mtliiii the niu.iniiitr ol the |)oli(j, mill the 
Dcliiidfiiil joined l'l^lle on (1 « ti.nei<M>. Upon the 
till, ct tills Ciiuso .(t (Miti/d/ui/it at tin* ■>iitin>;s nitci 
li ! ' ilni'is leiin iKi q, belou C. J , tlie eMili'llLC 

ujs ili.jt the linildin>; nisiiitil i oiit.iiiied eijrht stones, 
.ind III enli stoij, sii^ai, in .i leilain st Ue ul piejMi.i- 
li< ■!, i>,is de})osite(l lot the pin pose ol hi mg jelini*il, in 
oidei lot i.hninu:. .i * I'l i nn ih ^ii e ol heat was iieLet- 
aiiil ,1 (.liiiniiiv 1 iiiiitn<r up tliioiigh the whole 
building lot Hied dinosl oiu‘ ■‘idi ol (.i(.h ol the stoi les, 
mill b^ iiiiji's ol this ilininie\ liem was lonniinnii .ited 
tui.iiliul llu siiJiies Al the lop (.1 the iliiinriei , iliovi 
till' ii btoiKs w n a ng.slei, wliuh tlie J^[ iiiili/l. umiI 
to shut Jl iiigld. III oulei to letiin in the (hiiniiev .iiid 
building all tin h \it iIili loidd 'J hev shut it oni 
night, .111(1 liirlned the iius m \1 div. iiiiJ ihey oon 
.dteiM I'ds lounil the li •ddniir ! .i, ol sn (.!ve ,id sp.iiks 
alul (Ml e\a ini' ilioM lln hii‘d,»'ht ih' i siri, vhuh 


jlw.ivs oiiijhl to he 01(1 n win isoev^i ilie I, 'w i. hiii n- 
ing, was (.(iiitiiiiud diiil down '^u.i.ks i ul seiok ' 
had gut out into the rooms , die Jieatyiad blis- 

tered the walls, and 1 oii'iidei ably diswiloinid i..u d.i 
iiijgcd the sug.ti s. liicic w.as niui,! ( smoke, but ih. 
only injury dune to the siigtirs pioecedi'd horn heal, 
the smoke would not Jia\e huit liieiii. 'J hine w;<s no 


fire in the budding that ought not to he tlieic, initinn:. 
was on lire, tliat ought not to be on file, the d:ini,'i>r'' 
wa!> occasioned hy llic sp iiks, heiil, and smoke l. iking 
wrong diicction. CJ/Mti.J diiediil llie jiiiy, tin 
njasniurh as the damage was odasioiieil eiitnely by tin 
inerc.xs(d heat, which wiis pioduced by kcNipii.g tin 
icgisier closdl, it was ,, lo.,-, by hre within llu 
incMiung of tilt [luhcy, but was occasioned by the Jiiipie 


i8i6. 

Austin 

V. 

Dkfwi:. 



Cases ik hilarv term 


4j* 

1816. 

AvOTIIf 

V. 

Drfwu. 


per maKA^mcnt of the register. The jury (bund d 
\crdict (or the Defendant. 

ShffAerdy Solidtor^Generali now moved (br a new 
trial. 'I'he nxirds of the policy arc not ** excess cf 
fire,” or improper fire*’* but "damage by fire." 
I'he actual flame which proceeded from the grates 
below, and would, if the icgistcr had not been closed, 
have issued out of that chimney, being confined therein 
by the register, occasioned the mischief. If actual 
fiamc was the cause of the damage, it matters not whe- 
ther the fire was properly or improperly lighterl, but 
the question is, whether iii c orcastoned the damage. 
If any other criterion be taken, it would in many case^ 
of policies against fire introduce nice and intricate 
qiicstiniis. Ii cannot be nccessaxy that the lire, to pro- 
duce a lass wiiliin the policy, sliould be only such fire 
as is communicated to some substance not contained in 
the inteiulcd and proper receptacle of fire. Heat may 
be so intense, as to igiiite combustibles without the ac- 
tual coiit.HCt of flaip- Suppose the intensity of heat 
necessarily requiw^ for any process to be so great, that 
the lire made m a chimney, though confined there* 
migiit ignite ncii^hbouring bodies* it might in that case 
as well be siud,^(hat that was not a damage by fire, 
because the original fire was contained in its proper re- 
cqitacle. In the common case of a house on fire, if 
goods are damaged by the removal, that is a loss by 
lire nilliin the policy. Put the case of a chimney on 
fire, theie is only the usual quantity of heat below, but 
tlie misebief is occasioned by an at cumulation of soot 
in the cliimiicy, }'ct the hisui'crs would be bound to pay 
any loss tlierebv occasioned. 

• w 

Giubs C. J. 1 think it is not necessary to determine 
an^ of those extreme questions. In the present case, I 

llimk 
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tlnnk no loss was sustained by any of tlie risks iii the 1816 . 
policy. The loss was occasioned by the extreme ini»- 
inanagement by the Plaintifls of their register. 1 so v. 
directed the jury, and I liuvt. no reason to alter tlie Dabwi:. 
opinion 1 then formed. 

Dallas J. I am of the same opimoii. Tlie only 
cause of the damage appears to me to have been the un- 
skilful management of the machinery by the*Plaintifl's 
own seriaiilri, and it is therefore not a loss wiihiti the 
inraiiing of the policy 

Rule refusni. 


Faith r. Pearsov. 


Jujlm 


*^{118 was an action of trespass lor taking the Phtin- No action lie* 

tifl'’s ship on her voyage fiom Senegal to lAnidoti, *B*'"*‘ 

, . , / r . .1 commander of 

and carrying her out or the course ol licr voyage to , ahip 

BaiLadoes, whereby the PlaintifT wnb«5ubjccU‘d lu an iic- war for w.^- 

tion on the coicnunt contained in tlte charter-party, j' y'ewl'oB 

and obliged to pay damages, and sijstaiiied various suspicion of 

other losses. The Defendant pleaded / 111 justification 

that he was commander of a British •ityp of war, the ’Aough hr 

BembaVf and that lie required the master of the Plain- afterwards di.< 

tiff’s ship to produce a manifest of her cargi^ but he 

admitted he had none, wherefore he detained the ship haghenn ilu- 

to be dealt with according to law, until at the master’s ^4- 

” nuralty. 

instance he p^mitted him to depart; tliinlly, that there And though 
was war between Great Britain and America^ and that detains her 
he boarded the Plaintiff’s vessel to enquire whether she of nuV- 
belonged to on enemy, and havmg reasonnble and pro. ten which are 
bable cause to suspect a part of the cargo to be ®**®”y’* 
property, namely, Amencan, he, in tlie exercise of his „ British. 
duty, detained and earned (he ship into Barbadoes to be 

detth 
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dealt with according to law, until he liberated her at 
the master’s request. Upon the trial of the cause, nt 
Gmld/iall, at the sittings after Jlfic/iae/mas term 1815, 
before Gibbs C. J., it appealed that the Defendant, 
who was commander of the TiembatMi, a Bt tltsA ship cf 
vrai, hail(*(.l the Plaintiff’s ship the 111 her course 

from Senegnl to Londoit, niid sent nn officer on boanl the 
Plaintiff’s bhi]i, who, having examined the ship’s papers, 
questioned the master, whether he was not an Ammcm, 
observing that he and Ins mate hiul the appearance of 
Amertca»i>y that ifie ship had Amu tcan ciuivas and rig- 
ging, and appeal ctl to he Amei wan Iniilt, which last 
was not the case, but she being Bt ifisb built, and cap- 
tured by the Americans^ had been repaired in America, 
and had on bom d Amei tcan canvas .ind cordage. He 
also inquired whctliei she had not A/) nan <l.ivcs on 
board, or had been coiiccrnetl in that tr.'ule, and on his 
saying the ship was BittiJi, bound iioin Senegal to 
Laudan, lie imputcil it us on iircgulai ity that she hod not 
on board a manifest of diet* cargo from Senegal, as re- 
quired by the statute 26 G. 3. e. 40. This, thougli re- 
quired by the act,]^ practice is never given to vessels com- 
ing from the co!|^.t of A/i ica. And the officer caused llic 
Plaintiff’s mostu to go on buaid the Defendant’s ship 
widi his papers. Jriic master having exhibited to the Dc- 
icndantdispatchcsfiointlicgovcrnurof^cHrgir', which he 
WHS carrying to the BiitnJi government, and letters ad- 
dressed to jirivatc poisons \i\ England, nhicha]iparciitly 
satisfied the Defendant, svas dismissed, and 011 his return 
to lus own ship tlic officer quitted hci, but soon after 
came again on board, and more particulai'Jy questioned 
the muster; wJiosc answers, though tiue, not satisfying 
him, the Defendant detained the s cssel, and carried lict 
into Baibadocs, where he kept the master and crew pri- 
soners on board her, uul took away her stream anchor, 
by rcasou of which an Auiertcq/t ship there ran foul of 

lici 
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her, and ininred tlic \eascl. Aflor some timi* tlx* Di-fiind- 
ant Iib( itLsI iIk; iiiii'li'r, ci and reoscl, n itlnnit having 
instit'iti'd .iri\ pioiei'diiigs iigpiiist litT 111 liif Aihiiii.iliy 
coiiit. C. J. hrid that ,ioii (Ills I'vuli'iid' it iiiU»t 

be taken that the Defuiidaiit dL‘t.iiiuH .1 her Uii pii/i', iipuJi 
suspicion that she was hnstilc propcil^. And .icLuidmg 
to Lc Cuiu V. Edtn (a), iiu action could be iiiniiitiiiiictl 
ibr taking a xcsbcl, nheic the cuptois were acting aiidcr 
a bi'het that she* u as a auliject ol prize; and he iiuii- 
:;i.jted the PIuiiitilF upon his own Citse. 


t8i6. 

Faith 


«• 

PC.1RVC)» 


Lens Sc'ijt. now moved to set .aide the non-'iiit and 
have a ii.-w trial Without quesuoning the I iv« .* 'd 
down Ml the case ot IaC Caiir Rde\\ he con'eiid d tlnv 
the cvitkncc did not prove that the Dcteiiil ujt loitk the 
vessel uiiiely as prize, but that he eviuenilv had tie 
tsined her on other giouiuk i.nniely, fiisl on the want 
of a mnnill'i-t. a, lui irregularity in the sliip’s p ipers, 
admitting her to be 2i'iu\!>, and also on a siippdMxl 
breach of the laws agiiiisi the «>1 ive iimie, neither of 
which clmige', if there had b -eii n kiu.iila'inn liii them, 
was vet any can^e lor capture .is p, z>>, but oiil\ T ' 
lorfcituiL , and the Plaintilf was nut ^i (‘eluded Iioit 
iiytiig III this iutioii whether the Deniiidai l w.is war- 
i.Mited by the fnets in detaining ihc apt >1 those 

^rounds, 'flie pulling a prize-niastcr on bn.’rd was 
equivocal, foi that would have been done eqiiillv in 
case of piuc and foifeiture. It is a strung circun - 
Tstance tor the I’laiiili.r, that the iX>feiKlrnt never 
vrn*'.'irrs to institute any proceeding in tlie /.ditiiinhs 
couit. Even if a suspicion that ih^phqi v w j ii7C, nui 
oiicoi the mui.ves wliicli nctuutnl the Dcftiid l ... tode 
tain her, yet when the Defendant relies on thicker four 
conjoint causes of detention, the principle of Le Colj 


Voi. VI. 


(a} Ihug ;.i 4 

If h 
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1816, ^ does not (TO so far, as to prevent tlii' Pliiiiitiil 

^ horn maintaining his action in the com is of coniinoit 

ri^iitwOiN. 

Gibbs C. J. If this sliip were originally taken as 
prize, though no proceedings were instituted in tlie 
court of admiralty, but the captoih may have seen rea- 
son to lelcasc the vessel before any proccLiliiigb in a 
couit of ndiinialty were hud, still those who me taken 
have no light to conipluin. Tlic drciiioii 111 Lc L\nu 
y.Jidvn, and the doctrines at laigc ol Biilhi J. tlicicl i:d 
down, have never s'lice been ijucstiuiicd. It uoiild 
have been otherwise if the vessel ntre not ongmally 
taken as piize. Look at the cncuinstiinces. 11 the 
vessel jveru oiiginally behuved to be Amtnran, and 
bound lot Aineiicn, she vvas scircd ns puce, we weie 
then at war with Atnenca. On the evidence of tlic 
Plaintiff’s witnesses alone, it appears tiiat when the 
ship was first Ukcii end examined, the third lieutenant 
auid, You look like Airt^ ! iciius , you liiixe Anuncan enn- 
sus and rigging on board: the mate nod Liiptaiii have 
the u])pcarance ^4 Amei leans, 'J'his ceitaiiily s 1 iciV‘ 
that the Ocieiplant oiiginally stopped the vessel fix 
Ameiican. Tlic^aiiswci given is, Wt aic not Amntcant^ 
but I'Mgiii//, aii^ buinid for I'ngla.i I. '1 lie officei ihen 
Te()uires them 10 let him see then iiiuiiircst; wiedit niii'-i 
be given to the ciiptoni, lor knovving tliat the lau ic- 
quired a manifest, and tliey inquired fui if, nut as an 
original cause of seizuie, hut as evidence ol national 
character. It is said that some questions wore asked 
about slaves. It js very natural that when a ship i>- 
seized, questioiis should be asked respecting all itregii- 
laritica whatsoever. Thu evidence is, tliat the crew 
w'crc kept prisoners on boaid the vessel at Jiarbadoes, 
w'hidi wouki not have been the case, if the vessel had 
bcLii taken 011 a mere ground of forfeiture. It is per- 
fectly 
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Enctly true, thnt having taken boi, tlio Dofendant 
inquire- uito evciy i.iu-e tlint vvoiiKI jii-nrv Ikm di Li'iv 
tion; blit It cIol'! 9 not therciure lullnw, that lliu Deteiul- 
ant dill nut tniginally take hci .s beiiii- .iiid 

enemy’s property. 'Gicre is uo ground therefore to 
disturb tins verdict. 


i 8 id. 


FitilH 

Vm 


FJUJICOK. 


Dallas J. It is porL‘ctIy tiuc that no question tan 
I IP iai.co on the law of this case. 1 have no hisliat>ca 
in st.itiiig, that if the captain hud not -eiztsl this rr.io 
as prize, he would not have done his duty: I .uii tbeie- 
Ibre of opinion that the action w ill not lie. 

P.\itK J. The PlnintifT’s counsel asscits, that 'c>c 
first iiiqiiny ni.'de whs rcspectiMC slaves, lint on t've 
Judge’s loport tlio fact 'ip,/e<vi ^ otlieiwi-e. Mid v^ kno < 
that the prutice h, to make all thise-iilio rpieiit ii > 
quirics heie they a lose oat of the giver* 

to the qiKt.t.ons put by the oflUcr while hi w i., on 
board the ship. As to the aiguaieiii that il. > IJ.'leiiilaR* 
never piosccuted the vessel ns ]niz» in the loiiii of atl 
miralty, he never pn-secuted her at M, •’illiii tor ih > 
cnm.c or unj othei, probildy seeing iv’isou atUi luid^ 
to believe the account which thccaptui/d gave of ihem- 
Theicfcre there is iiothuig n the pii,miioiit 
b'ldc on that groniKl. 

Hale lefu^eii. 


11 h 2 
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CASES IN HILARY TERM 


i8i<$. 

Jan, a 6. Bowklr V. Nixon. 


A motion for 

d iiLWliial 

iipuii an i»suc 
dircclicl b) a 
court of rqiiityi 
itkust first 1 )(. 
iiiadc 111 that 
court] as well 
where the 
point relates to 
the ailiiiisaibi- 


Tvae an i&sue directed by the Court of Chancery* 
which was tried before Hi.ath J. at the sitting 
after Mieharlmas teiin 1815. Shephad^ Solicitoio 
General now moved for a new trial, upon the ground 
that certain evidence had been improperly rtjeett'd. 
He nas awaie that the general rule with lespect to 
issues out of Chancery icquireil that the motion lor a 
new trial should be first made in that aunt, but he 


hty of cii- 
deuce, as on 
other occa- 
•ions. 


conceived that where the point related to the piopnclv 
ot the deeibioii ol the judge who pieaideil at the trial as 
to the adinisbion 01 rejection of evidence, it formed an 
exception to the rule, and that the inolinn in biich ch^o 
oiiglit to be fiis( made ui the Comt ot law. 


77/e Cotfi/ held, that in questions of evidence, as wcl^ 
as nil othci cases, the diviinctiun rn-idc 111 this rcNpeci 
between issues out o' conits of apui^, end otlier actions 
s\as lobe obseiim, and that this application iiiusl fiin 
\)C made to the (Touil ol Chancciy. 

\ Rule refustt' 


Jan, a'. BlRTRAM V. GoilDON'. 

After demurrer Defendant having dcinmreil to the foiiith 

to one count count of tlu Jeclai.ition, the Plain till' ciiteied a 

of 3 declara- , 

tion,a PLuniifT nolle prostgzu as to that count, and, witliout pining iht 

inav enter a cost3 of the dcmiurci, made up the issue on the otliei 

nolle prosi jui 
on tlial count, 

and proceed to trial on his other counts. 


counts 
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counts and proceeded to tiial. Tlio Dert'iul.tiU, relying 
on the ^ ippu<9ed in egiii.irity oi this proceedings did 
iK't appenr, and the Plaint ill* lia\uig taken ii verdict, 
1 aug/wn iSerjt. lui tlie Dttwdunt moved to set it 
a&ide oil tlie authoiity oi \. (a) and Dturn- 

aiond Dmaut (A). lie admitted, however, that tlie 
deci&ion in MiUikcn v. Tax (i) seemed adverse to hurt. 

J^er Cu?ifi7>t. In the cases of Rose r. 15aiS.lcr aral 
IhnHunond v, DiouHt, the Oclendaiit does away the 
giuuiid ol the demiiiier to the whole declaration, in 
which thi'iu was a inisjuiiulei of counts hy striking out 
one pait, to winch, il that part stood by itsell, there was 
no ohjCLtion. The only objection w'as, that it na^ 
mixed witli the other, the case is widely diileicnt from 
this. I should think thcie was no objection to ciiteiing 
a mllf jiioii'qm in any stage of tin* pioceednigs. thcie 
iiiny be objcctioiu to it, ni isiiig lioin the Liicniiistances of 
the ca^'C . li the o]iiiiion ol Rijie C. J. vvas wrong, the 
Dofendaiit ought to hare moved to set aside the tio//g 
jiou’qui, but 1 see no pretence on'^arili to set aside the 
verdict. 

Rule refused. 

(i«) I IL BI ic8. i^f) 1 U 

]fio. 


i8i6. 

' ' 

Blhtram 

COHDUN'. 


Hh 3 
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Jan a6« 


Yatks V. Pyii. 


Onawaimiiy 'T'HIS v>as an action upon a sale note, dated 29th 
^prime-iiri(;i I Match, to “ the Plaintiff, of 58 bales of prime singed 

baenn evidiutc ^ j / o 

i* nnr arliiii - bjcoii, ul 68 a. punr ewt , arrived, payable by an arci-ptaiice 

eible ''t a pr a nfiniji.' ,5 uuni nrriv.il, avciaijo weijibt it 1 eiiiiircd,’' 

lice in ihelu- , , * , , . . . 

con trailc to bioiiglit to locover daningofi uiion Ihe gruinui that the 

receivi liiioii goods did not. answer the chaiaitc'.' of jiniiie singed 

degree la mu (I Upon the trial of the cau>>L .■ ''nil, at the 

aipnmcsMi'iil Sittings allei M eharlnui:, term 181;, bcfoie //rdr/// J. it 

r plowed til It the PlaiutilT exaniiiietl as a siiiiiple one 

practice til |)ic baeoii on the 31st of Mutth, and tliiee bales 

dude ilic Oil the 3d of si/ ul, when the butoii uas weighed ollj and 

chaaerTroii <'1 PlnuitilT alteiw.uds gave a bill loi the aiiioiiiit. ll 

does not i 1 m< ii iisu.d to iii&]H‘Ct bacon by an .i\i‘rage, ti v>»g three bales 

cover ‘ii.d jj, ,qq^ U avei jgc is to be taken 

point out ih. . , ”, 

defcci by an is usiuu so to cxpiess it 111 the cmitr.'ict. 

carJyday. ]f baton be pi line, a tbiiit in an inimatci lal pait does 
not piivtnlit Ironvaiiswciuig that cbaiactei, but that 
dues not nuiit the vloic: the b.ieoii 111 question was 
too iiiiicli taiiijcd " be deenicil piiiiie. bltpliLtd 
Solicitoi-Geiier.n uiTcred t ideiice, that bacon being an 
article which necexsaiily iltteuorates by keeping, and 
hxs even iiom (he begiiuiing a iinscenl tiiint, so tliiit 
It ciinnol b}' iiispccUou alter a considerable intei^al be 
i.nuwn wliellier it were pcrfuelly snect when if was 
first deposited 111 the warelioiise, uii iiinge liad been 
ebtalilislud in the trade, tlial a certain latitude of deteri- 
oration, c.illed average taint, was allowed to subsist, be- 
fore lilt ojton ceases to answer the description of piinic 
liacon ; a al also that if a |uii chaser docs not make Ins 
objection wiiien a reasonable time, he is piecludcd fiom 
>.ii*iing any claim uii any delect of (juality of the bacon. 
llt.u>h J. lickl that ihc contract amounted to a warriuity 

that 
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that il wa;> priiiiccl sin^rei] baciin. and bi.‘iii«r in wriiinf^r, 
ciiiild not be added to b\ parol OMdeiior, rinr alteicd 
by a pi.'iclice iitleii to iliupensc unit tlic brc,u.li of tbe 
warranty; mid tliat nltUuiigli me HJaiiililF had kejitthc 
goodo, he migliL recover m thia acUuii. 'Ihc jury 
ioiiiid a \erdic.t lot the Plaintiff. 

The Solitiloi -Gt no a’ in thib term moved to set aside 
the vcidivt and eiitei a nonsuit, upon thogroiAid that ihu 
learned Judge oiigl'i to have aflmitteil the evuUiiii. 

lie iiiiild nut liiiego tins oppoituuily oi* expressiii r, 
that no man lelt, oi ever woidd TlcI a stronger reveren. ■' 
llian lie did, loi tlieopni'ons iiid decisions ul that leainid 
Judge; lie con-idered .t as a debt cl giutitude lUit to 
tiiiiit the OLC ision ol ntteiing the seiitmients not oiilv ot 
iumseli, hill ot all Ins hr thien tl the bai, to e\pic>^'' the 
uuteigned ie>'petl th.it the; lelt foi the niemuiy ot the 
thceased, nut oiiK as a inosl iipiightniid le.iined Judge, 

I'll! as .1 most good and v.duabic man, in which senii. 
iiiiiiL till* CVnii I lollowi d Inin iiiu->l coitlially. 

lie cniiteiided th.it he set up\l|i'. cuitoiii, not in con- 
ti ulictiun to the wrillcn coiitiact, out is a tcim whirl* 
ll.e peciiliai law ul the tiade t jigiiilu d 011 it, althouglinot 
iNpies-ed, .Is by the law inert h iiit the *hite dajs’ gunce 
aie .idth’d on a bill of exchange, ihoiigh not rvpicssed on 
llie bill, aini as the peiiod ul ciudil piciaihng 111 .1 
paiticiil.il liiide attaches il'dt on as.de note ol those 
goods, thoiigli itexpiL'ss no lime of pavnieiit, mill tlierc'- 
tuicis, III its ordiiiaiy aiiepiance, a coiitiact loi p.iyiii(Ti;^ 
on deliveij. Tlie pm pose of this loiiii.ict was lor 
taking the ease out ol the starute ot li.tml , not tin the 
piiipose of excluding all uthci ciistinns oJ ir.uli-. 

C'iDlis C .T. .All the Plainlill’s witiu"— cs sai, that it 
il be prime singed bacon, it eainiot be tainied. 'J'liey 
also slate, that when an allowance is made for taint, it 
Is expressed in tlic coiitr.ut. but that is not tlic ground 

11 li 4 on 
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CASES IN HILARY TERM 


tSitf. 

^ - w * 
YA llA 
V. 

r'.M. 


on x^hich the Defemluiit’s counsel putb it, but that if 
the bii}ei‘ doc:, not^CNaiiiinc it b\ a certfiiii day, and 
|)oiiit out the defect before a ccrt.1111 unit', he tan never 
afterwards ohjict, but inubt tahi* it at the prieo .igreed 
<ni, ihuiijh it be putrid. Iliib can never he. it mould 
lead to gic.it ini^chieil If a purchaser docs not object 
to the <{ua!itj in .1 rcasonnhlu lime, .1 slronpr use in.iy be 

made oi tlial circiinistaiitx*, but Uie use is, th.it a con- 

■ 

clufcton .irises, that the injury has aceiiied since the sale: 
that, liou’evir, may be rebniteil, .md it is g>>ne by, and 
the IXiendant has had the beiiclit of that .'iigiiiiieiil in his 
addrchb to the juij. 1 cannot tliiiik th.ii aii} ciistoiii of 
uade tiiii be .idiiiitsiblc to ]ir''ve that proposition now 
co'U<'rid(.(l (or; and my Ibolliii Hmlh, lui uliose 
fipinidii we liav • .ilwa^s Icll micIi a jiist defer* ncc, wcs. 

*'1 (Ills, lib hu IV .lb 111 most other ca<=e'i that ever 
came .K'luie him. 


'I he roit ol tl'e Couit concuning, the iiilc M-ns 

, Refute’. 


Jan. js. Houstoun anil Others, Executors of J. II. 

llousiouN, "v. HoujuirsUN. 


A.ier 'Iiclpith 
oi an iiii*(‘T- 
writer, a li'n- 
ler, w'lO J 3 
an ac* *» ■ * 
open M itli him 
for premi Jms 
due 10 ihr 'at- 
ter, a''»' !■ i' 
bad an aiitl'n 


I' ms WHS an action ot asmmput for prcininms of 1 - 
surnnec due iroiii the Defendant to the testator, 
upon policich undenv I itlcn by the testator in liis hfe- 
tiiiie. There wciealso the usual money counts. Upon 
the tri.'il of the cause, .it Gmld/ially iit the sittings .ifiei 
Micftatbvas term 1815, betbre Gtbbs C. J., the PlaiiitifTj 


nty to III live rctniTis iif primium for him, and place them to hjj credit, can no 
loager receive or retain an) further returns of piemium, hut is bound to pay o/er to 
his executors the amount of all premiums due at hu decease^ without setting olT the 
retunif. 


prev cd 
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uro\cd prciiiuiiis ilui* to the ti. .t.iioi loi kubbci ibiiig 
^oliciei on fj\i' llie 

andSi.uuil, u\d litul/ie}^^ tojri llii i .iiiioiiiiliii^ to 

71/. i> s. llu IJiiLiuliiit lic'd |j .. 1 iiiio (.0111 1 59/ 15^, 
and cJiiiiiitii t>i bL‘t oil' 11/ 15s, 011 •.lloimii ol ..tiirnB 
.or coii\u\ upon xiw Ludy /I.ot-cm, (md 

^ml i. i lio wcie rllLit. il b^ till' Ul'IlhiI- 

aiit 111 liih own iiiunt*, la '’''(.‘iit. The letuiii on tli < dy 
ff 7 i’n/i bi’C'iiiic due on the 2 ph ol *1814, tLe 

returns on the i/o/vi ^;i</ iS'ciOfO/i/, nid tin o:.3;.tU, in the 
end ol (Jti'dni 181 btloM* vvIiilIj tlv tnslntjur, on the 
I2th ot th.1t niontlij died. held tli.it tin. 

tleceise of the te^t iloi wiis ii i« lou a.uii ui the Ih li-iid- 
ant’b j.ii.li<iiilv to receuc these ictuiiib froiii the 
and tli.it the DLlend.int iv.is not tluuiore iiiiOk->l to 
Mt tliC'in oilj but he ;'.i'<o the TX'leiuLuu lihcn^ to 
move, bubjoLt ivhctetu the j jry lound a \erdict lo, t'l > 
Pluintill. 



Vm 

RLtU.HirO'.. 


yau'ihini Si'rjt. in tins u im ]yovi*d ti '^I’t .naidu the 
smlict .‘ind enter n iiuii'-uit, ; ’iin;;^ 1 11 tiu uise ol S/ice 
i. ClitiA\on (a)j tlie iiiitlioriL^ ui which lind nev.M bi’en 
fhiiken, and icceiding to wliicli, it was he s.iii!, nniuii- 
teiial, whetlici ilie leluriis bec.iine dui In-lon', 01 alter 
the te'^tatui’b decease Tiie cuicb decaled 111 thib 
court (A) bland on the peculiar efleit ol the '■lalutC!! of 
L.'inkriiplc}', as 11 revocation of the author it^, ISul the 
dcatli ol the uiideiwrilcr makes no dillerenee in the 
contract. It ib lii^ repicsenlalivc', svho bue, and who 
::rc bound b^ the authority which he Jius once given. 
The^ are the pei>>uiib who aic to cull 111 the debts, olid 
allow the credits. If the testator, while living, would 
be entitled to no more than the diileiencc between the 


(tf) 12 E/tst, 507. iv. 541. Mtitet V Burtstert d>. 

(t) Qddtthmidt v. anitt ntir. 


preinniru 
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ROBiaiTSON. 


premium and the returns, the executor CHiinot be enti- 
tled to the premium, without deducting the rclnrnN. 
In Pat kcr\.SmUh {a) luord EllenbeHrough C. J. says, « The 
underwriter and his assignees are precluded by the adjust- 
insnts which took place, Irom contending that the brokers 
were not then wrell entitled to deduct and retain, what 
on the behalf of the assured they in fact then dcdactod 
and retained m account with the undei writer for lo^scs 
short interest, and returns of premium.’' The ease of 
bankru[itcy materially diilcrs, and it may w'cll be ad- 
mitted th.vt the derivative authority is no greater than 
that which the principal could have confened, and 
tlicTcloie the decisions in ^flnet Pan ester, and 
iioltLtfnnuU v I. fon, go not to cnuntciact Slice v. Clark- 
son, so I'ai .IS th.it extends; but thev only decide th.it 

» tf 

t!ie linnki uptcy puts it out of the power of the bank- 
iiipl, eier .ilti-r, to .liter the situation of his assignee*'', 
Iv’cau-e an .tct of paili.iniciit posilivi‘ly liiicsts the bank- 
iiipt ot al! power over his propci ty, .ind vests it in of her 
liersoiis ns Ins ro[)rcscvtaliv’eh ; but here the executor 
takes tlie property vv.di all the rights of the part} , and 
subject to ail his equities; and it is admitted, thatd the 
testntoi hud been living, the bioker might haver*- 
taiiied. Coster v. Easmi (6) is to the sainc purpose ab 
Minit V. Foirestei. There were 19 policies 111 varioni 
diflc'Tcnt tights, but the decision doeo nut appiy directly 
to tills ease. 


Gibbs C. J. delivered the opinion of the C0111I. 

'I'lic Court do not mean in any respect to bre.ik in 
by a side wind on the authority of the case of Slice v. 
Clarkson, but this case docs not trench on it. Shee v. 
Clatkson was considered ni the eases of Minet v. l'or~ 
1 ester, and Gohlschmidt v. Lyon, and we decided that its 

(a) z6 East, 382. (^) s JMbir/rC^ SWw. iis- 

authoniy 
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authoilty could not .ipply to a case where the under- i8i6. 
writer to aIioiii ])ieiiiiuins weio due l>cc:iiiic .1 bl^l^ 1 opt, 

.'.iid 111 *. J»■^lirIu■es Ofiphcd for thoM* preuiiuins. VVe de- q,, 
icrmined that the lasifriiei*-? of a iimkriipt iiiidei wi itei ROBFRiaos'. 
Onii^iii^ nil u(.tioii Mg'iiiat iliu biukcr for pruHiiums, 
were not liltiwed to dinJutt letuin^ on tho-e \eiy pre- 
uiiiinio. 'I'he .mtlioiity given by .111^ man citisLsi it his 
death, ub the miilionty given by tiic b.vikiupi » ises 
on kib bankruptcy there is no di •tinguidiing ihis i ise 
iron] ihiw'. •ind 111 Alinef \. J'uitt^lei ^ C. J 

“ Wii'ilv". iM iiiiiflit bt the cas' ol\S^/ ‘i v ('luiL- 
(//I, whei e the p II ty hnnselt bioU!{ht lh( .u t.oii, and 
Ahere lie h ul been coiisLtiiitly 111 t!ic li dm of ndow.ng 
tlie broker to dediiLt out of the premiunii ivlnit iiis dua 
on the ad|it->linent to ilie iisiuied, yet 111 ihi, ta-ie we 
cannot say that the biokei toidil lx* in .toy slum* 
tor the unclerwritai al'iei los l)<i:il,i upti i line, 

the brokei is iicvci aiyeiit foi tiie iindi nvi itei alie> his 
dCMMse '1 he 'issigiiees h.id a light to ( I'l n the bnd’er 
'o pm the full .niioiint of the {\^‘i >.u as to theiiiselvco 
the ciedilois, so lieie hi I’ * < xeeutia* tlie siitiie 
right to di in mil lull p ijkiiieiit of the prc'iiiuins due to 
the teslaloi for hib iLpre^enluii»es. We think tlirm is 
.odisiini lion hawcen nil action bi ought bv liie issigiiccs 
uf It b.iiikiiipt, and nn action liiuughl b^ the e\Lcnturs 
of a deceased iiiiderviritcr : thereloie we arc of opinion, 
on the authoilty uftho'c cosCs, that the returns in this 
case Laiiiiut be allowed to be set oiH 

Rule refosed. 


lloubTOUN and Otiieis %>. Cordcnave. 

VauirJian also made the like motion 111 this dup, 
.’tiicli diitercd from the preceding, in tlie circiim«tuurc 

ilial 




liOljSTfWN 

BojUllfNAVE. 


J I *7- 

AUhui'i;!' 1 
FlaintilTi sub> 
jett In the ju- 
nsilictinn of 
the London 
Coiiit oh Ke- 
i^uLbtSj sues III 
a court at 
Jf'est'tiuutsr 
tor a biiin ex- 
ceeding 5 / y 
)Ct ih iiL reco- 
ver a less sum 
than 5 /., he is 
suhjLCt to 
doubli osts 
by the statute 
^9 Ac 40 (7 3. 
r.i04- a. 13. 


CASES IN HILARY TERM 

Uidt thr Defendant, the broker, aricd under a del 
credere commission from the assured. 

The Court held, that that circumstance could not 
make any difference, and they saw in it no reason to 
wave in the Defendant’s favour the rule of Court, which 
precluded him from rcgulail} mal mg the motion, bc- 
t-uusc he had not in this instance gi>cn that notice of 
Ills intention to move which the rule of Coiiit 
lequiLcs. («) 

(«) jln^e, u. 731. V 86.611 


\ ot NGi-r I'. 'W'ri.sDv. 

J ’^AUCIIAyiypT^t. had obt.sined a rule nui I hat the 
Defendant might be dccnird entitled to double 
costs under the couit of iihjul’i-Ib ait, &. 

40 Geo. J. c. 104. s. 12. who resided within the juiisdic- 
tiun of that couit, the RlainlitF having recoieied tess 
than 5/. in an action 111 this court. 

Best Serjt. shewed cause against the rule, upon the 
ground that the Plaintiff hiid sued lor, and now swore 
he conceived he was entitled to recovui, a specific sum 
of five guineas, exceeding the sum limilcd fur that ju- 
risdiction; that all his evidence at the liial hail been 
directed to prove a special contr.ict lor the work he li.ul 
done, which wa the making an appraisement of ccrt.iiii 
goods, at the specific price of five guineas ; and w hc- 
tlicr the Plaintiff should be made liable to double costs, 
could not depend upon tlxc caprice of a jury, but on 
the question whether the action was brought tor a sum 
exceeding 5/. 


Gxi>£5 
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Giubs C. J. 1 do not approliond tlint tlu’ legislature 
nivant tiiat tliu ciuciition wlii-thei costs should be 
or not, should dcjifiid on uliat p.ns'-cd in the* Pluintilf’s 
iinnd at tlii' time i^hcn he bionp;iiL the action. It llie 
legislutuii' hud snul, it mu iiitioii shill be eomiiieiicf d 
111 the siijK run court for u huh the PlntiiLifl shall not 
think, he Is entitled to reccuei , v.o shimlii bi* bou'id 
bv It, but il tlie woids ut the st iliite ire, as in th - i e, 
nliiTC the debt shall not ixceeil the sum oi n ' i 
Is that nliuh is f'ouiul bj the leitliei. Ilie s L"a 
was disjtosed ot in TticLa \ Cio\!m{u) IMu.n si" e, 
law, uiid aulhoi.ty arc against the PLuntili. 

li’ile ebsoh.t' 


i8ld. 


\oIjsi>i II 


I'. 

\\ i;>m . 


(a) 11 169. T * I , 


l*o\\ LEY and Others, E\rriitoi ) of Pov. T.rv, ' 9 ’ 

V. Nlwio.^. 

J\ as^x»"'psit, the Plaintill's in tin 11 elcMil hist lonnis Counts on 
declaicd on promissory notes ol the Ih lomlmii p.i\- ■ 

able to their totator, fur goods suld, n uiiey paid, and ichukIm!' 
money lent b_\ then testator to the Deieiuhiiit, toi mo- enum* an p o- 
rey had and received by the Delendant to the testatoi’s ^ 

Use, and lor iiiteiestof iiioiie} lurburii to the iJekiiduiit d.ini.it,e>rii^- 
bj the tcstatoi, and on an account stated by the Ueteiiil- , , 

ant With him, and 111 all of these counts they averred i,,, 

]iron'<scs to pay the tcstatoi, and averaed a breach by ilu ham's 
non-paj inent to the PI untifls ns ins exiciituia. d «• ssun' 
the twelfth count the Piaintills diKlared uii au nccou''t 
stated by the Defendant with the Plaiiitifls as exi cii- 
toi-, concerning monies to them, as executors, due, and 
that he was found indebted to them as executois, and 
promised to pay them us oxc'cutois, and slieue.l a 
bleach in non-payment to the X*kmiliirs a^ exccut.U', 
to tlicir daning'-' in that chaiacter. 'i'lii I'clLiuIaiit i! ' 

mill I • 1 ' 
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murrcd; niid assignf'd Tor causey that counts «n prc>' 
nii«cs marie to the testator in his hre-tirne on causes of 
action m his Idetiinr, were joined «ith counts 

on jjr •inisrs m.ulc by the Defendant to the Plaintiff 
oitei the tcst.itor's dcc<..i«r^ on causes of action accruing 
to the PlaiiUitT'i altci the death of the testator. 

S«T|t now argued in support of this demurrer. 
Tie rel< i .rtl to ihe rase of ‘TAcmpson v. Sfeiit (a), in 
i.h.t'U (ii* h.id un'uccrssiully attcni| ted to support a drs* 
I'-m ’ ' r < II the ' iii.e ol^cction Tlicnason « Inch he thcr 
iii.ti il V te, that d ♦hf‘-c' coiiiits might be joined, a Plau*- 
tii'i (’»eetitoi nii^jht i 111 on the count uhich iivcricd a.'' 
.ic(o lilt • vMtli I nto ii, without thcDeUndant be 
iii^ eiitnlt’d to the ' o‘>ls. of that count. 'ITic niterpos"' 
iiOii of the (runt i>i that ca c depriving him of h.^ 
rep]^ . he had no « ‘ po tuiuty oi shcuijg that Uic casi > 
were aii'c o-.e.i.i’<rt on which tl at judgment proceeded 
The Coui t thci '■ c'I'hI Eiivrs v. Movatto (b), anil eithe 
the Court or the lepurtcr was mistaken iii two point , 
111 the <-t,itc>inetit of that case, as it is given in the printed 
repoi t ol T/ioin]'Son v. Stent. In JElwcs v, MocaUo tlie 
action nas toi iiiuiii'y had and received, .ind there is no 
rioi'tion ni any count .it all on an tnsimvl computassety 
md ili'Tu was no argument on the point ot costs, which 
II si’i’po-c J in 1 ’rnuvt. to be ruled there (c' One of 
llie p J I'ts '.uppu'^'d to have been iiiled lu TTiays v'. M 6 - 
i-r " h..s beer sniie oveiruletl in the casco! 'Jaftnsall\. 
t/''ir'i (t/;. k'ud JJtionC J. tliejcsuy^, “ After looking 
i ,'o . ’i w "I I'-es, we are ol npiiiiuii that if the cause of 


( 'I .“l ... 12 - 

(-0 I 207 

(.J Jn tJ e r e cif jUi a v 
r'itnert i Si»'» J't*’ , iiwJiich 

fj.'- 'rj \ " j,fi/ j I III—, the 

: III vkj, foi iiiuiK 1 . ii a 1(1 

1 Cl L lull 111 lllL C I'L III J l-u J 

\ iirj.iri's. s II lb iiiLic itmci', 
t I i r ” •’ c“e 5 J ■! *p h .si. 
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dcrlai-c'! oi .iii ivji/nw/ e^wfu- 
tassft w di rmisclf, and if c 
deci'iioii rLjj;:ei.liiig the coitc, 
and the rrae a of it, are there 
(;ivcn 111 ihc vaine terms which 
llie Lourt cncil in 'Ihamfion v. 
St' !t 

iBv.iSt Full IS 3 ’ 

acl'ou 
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aio^o m ihc tunc of the ntliiiinlMiati iv* nnd li it 
vas not ah&uliitcl^ iiccoss.iiy tui lici to mio in her 
chiiraLler of .uhiiinj'itrjtrjx, >lie %\ill be liable to tosU.” 
Tlie piJiKipie Lb thib it tliL iU 111 can be in.untnineil 
by the exeiutoi in liii own name, uuhoiit >>11111^ nh e\- 
CLiiloi, he lb liable to LOstiM II two pei-tons aecuuiit to- 
gethci, aiul a ^inn ib tine tu the one m lus di iiartei i>l 
excLutoi lioiii the oilier, and theollui pi ounces tu pav, 
the ^■^ccllto^ 111 ly bue in Ins 01. n iiniae, loi life prone f 
is nride to liini , nnd lUliuugh the dubi due to the li“,> 
tatoi lb the roiibidcialion oF the ptoiTiee, vet ilie'ntioii 
la on the pioinibc, not on the cuii^ideintioii. '1 Iiei eiorc 
in that tast tlieie must be U\o b<pai ate judgments 011 
the several conntb. and eaiisetpieiitlj one judgiiiisit eni- 
not be pionouiiced on all the (.ouiits. If to, llieie !•> i 
inisioindci. and the case of Y'/o/ny ^uu v , 's/I tit is then l>y 
disposed ol, and tli, case of S,‘-Me\ I\f> \oti in llie 
Exclieque)-(.lj iinbei, tlieic L'*'d ^ b oinj; been dilii*!- 
entlj decit'iHl, ami to'iMdeied a- i!.,iihj oveiiulnl, i«t 
iigaiii set 'iji Ub ( leu'ing ai.tbeij,. In the i I'-e ol 
llt'tisfaUs li [ a). {Wt pouu 'i<di.i .1 did not ansi , 

butLoiil/Ji'^'Jic/ciifr^^ C J UbL b ih, -e Wi'iO' ‘'\vliillni 
counts upon pioin.^ea on lui iiicuaiit stated uuli o.ie is 
exiiiiloi, can be juieid with othei eoeiits on pi oiiiibi s t,i 
the li'btator, ufoii wliicit tin leare aiivhoi 'la s Imih w.i\ 

'1 he eases iii las'our of the proposition aie It.n’’ \ Pat 
f‘Cf (&}> and Mason V, tf'zcAson (c)j logcthei witii the opi- 
r'onol Ml. Justice in the cases cited, thiil wlieievei 

the sum recovered bj- the executor on proniivi,, t iliiinsiir 
would be assi'ts 111 Ins hands, tbeie the count in 11 i» 
joinad witii counts on proitit'es made to tfie ti st iioi . 
But there ar" many authorities Uic othe, waj, iiul 1 
think juu will hHtdlyHnd the pnMit (i.i faioui o! tne 
joinder) tenable.” Anothci case is that of Itoac , , v 


1 8 id. 
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Cc:i)'t (a). Tliere a count on a debt to the Flainti/F ■. 
' ini™'atc, and a c<i.iiit on an mstmui ctK'ipidiissrt with 
*^”*'*'^ die Pluintifi'ijiiiihLlj, were held lolie noil joined, but that 
2 %'ii.viroN. cnbc nin^ be dinUii^idi.ible fiorn tEiiy, bccausie it does 
not appear but that t!i*“ I the com/ml'issLt raaji 

have been from the Defendant to the ndmiiiistralcr 
nithoiit rcrcrcncc to any debt wtiich ever iiLcmcd t» 
tlie tcstiitoi. Ilookrtj ICrmtinx, v, was an ac- 

tion ujxni thee ISO on kiur several pioiuist^, ist, use 
mid oceiipaiioii of the trstnlor’K house in hiB lih'-ti:ne; 
2d]\, quunlvnimerwl {o' the hke , “^dly, mx tndehtatvs 
asvim^)ii! lor the use of aiiothiT hom»e of the trsti- 
toi's loi the tune ineiii icd Muce luis dettli, and the pro- 
mine liiid to be made lo the Plvuitfl* a» executiix; 
4tlih, a guaufif'i mmi,f for the u e of-viiothci heuse of 
the Plaiiitidj not naiaing Iut ex'^cirn*. 'I'hc C'ouit 
tib'ited tlip writ, borauo.' two inrompiii.ble de'nanda 
were included in the same sim. If the jud^reent of 
/lc«mwwij, there given lie coriect, it destioy* the 
authoiity ol Thomp'%ntt v iS/rn/, !*iul then the .iuihoi*ty 
of the other decisiuiis in favour of the Defcnd’irt. 

/^PHs Serjt., who was jnepared to snpport the de- 
claration, w IS stopped by the Couit. 

Girds G J. 'I'hcic «» no case in which, iilhor fron 
a delect iii tlie manner iii wliieh the judge lias dolr.crcd 
Ills ujiiiiion, oi hum some othci cause, somethi-ie may 
not have liien diopptd by the pidge, , Inch js open to 
ohse: \ation , and loinicilv, wlicic the judg’'ieiit ilscT 
was light, such things 11:0x1 to p-i.s oft’ iru. c . -'J. 
lleie we have ilie jiidgmeiil of tins ('oinl, aiid e r 
case laiscd on (lie same juifgrneiil , and it can liaid'j, be 
expeeted, that we shall overluiii those jiiiTgincnf'-, not 

(/•■' S’-, fl.ft S.C. 15 'T'iie i ffi/j. 171. 

oiiiy 
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oFil}' without authority, but where tlir reacon is given 
lor tho^i. jiidnicnts, and that too, n reason, which the 
counsel foi the Defendant lins not ventured to touch, 
nnincly, tliat if the inuiiey shall be assets when rcLox'eretl, 
the counts in.a\ be joined, and c».presfily leaving the 
point open, which the Defendant’s course! urges ns a 
iieccssarj consequence and decisive reason, iinmeli, the 
question oi costs. That judgment, too, is recpgiiizcil in 
a ease ofCbw( 7 /v. tVaHt^a) long subsequent to that of 
ITenshall v. TtobettSf winch the Defcnd.ant’s counsel im- 
pugns. LortI r^Unihorott^h there says, whether t' e 
PLuntins might have sued m their own character, s 
another question, atJeciiiig the right to costs, winch 
may arise here ifUT, and upon which it is unnecesssiry 
to say any thing at present. In that cas" Loi d Kite 
})orongh makes the quo^tjon whothei the counts c.in ').* 
joined, to depend on tlic qiicsitian, wh<‘lher both siiir- 
when recovered would ui w ould not be assets; .and having 
doferinined that if (ho mnnoj, when rect.teied, would Iv* 
asM^ts, the counts may be joiin*?* ho prorfeds to l.ay 
that out of the quotion, which the Derciid<iiu’s coniiscl 
lirre relies on, the consideration of co'^ts. [His Lord- 
ship line lead at length the judgments of Grow, La's'- 
icrtir, and Le Blanc Js. in that cose] This case ihcre- 
loie decides, that if both the sums sued fur would be 
assets, the counts may be joined; and this Couit, with 
this case before them, decided the same thing. 1 agree 
with the Defffldant's counsel that some expressions in 
Thamsan r. Stmt tasty be caught hold of, and carped 
at, but tke substance of the judgment is the same thing 
in Thop^psonv. Stent m iSad, and in C<rscU\. Jfatts 
in 1 805 ; and it seems to me that the reason given in 
the Court of Kin^s Bench is such, as, if not unanswer- 
able, has never yet received any answer * and looking at 
the encouragement which ought to be given to cxecu« 

(n) 6 East, 405. 

VoL. VI. 1 1 tors. 
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iSltf. 
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Fuu LEV 
UUflQS. 

Paiik J. concuirctl. In tlie ease cited bv flic He- 

wf 

counsel, Loid lillatbo} tntgh treated as sur- 
p1ii->Hgc lliu \toid exccijtoi, but in Coucll v flat/s all 
tlje Coiiit neiit full}, into the point, niul held that the 
iiiqiui}, \ilicthcr the inoiiuy \\hcn rccoveied Mould la 
i-> the test, but liulla J. lays doMii the same 
rule long belorc in v. Thom (a); and in Old 
leH'u.itL {b)f Lauietuc J. lehes on that opinion of 
nn!h>, J. 

Jiidgiiieiit for the Flaiutiil, 

(a) 1 TiHuRif 48/1 (■>) 1041 


tins, to collect then testator’s cfTects Mitli diligence, the 
leasoii »i‘ the case lequiies that Me sliould contbrm to 
that decision. 

Halxas j. nas oi the same opinion. 


« 

jj. Blavw r. CiiAii:Rs. 

Wlicre a Dc- ^|^HE Dclciidaiit mbs a mariner and master of .-i ship 
fciidaiit wjs registered and doniiulcd at '^otth Shields^ tiading 

ves^cl'^o^lmFd I^don he had no house any where, but he paid 
of Mhich he hib propcrty-tax under 46 Gc,o. 3. c. 64. at 'North Shtthh, 
ilcpt, and had w}|||c there, he slept on board, and hail no wheie 
Lewu^dee^ “"y olher lioJiic than his ship. The Defendant haiing 
to be IT Meat obtained time to plead, under the terms of .icccpting 
M-M regiVtcred* notice of trial, and having suficred judgment by 
aril that I>eing default, a notice mbs on the 2 2d of Aon. served on 
more than 40 |,j^ Nmth Stueldsf where lie then was, of a writ of 

TorJonji'o inquiry to be executed on 30tli Nov. in London, wheie 

V js held en 

tided to 14 \la\s’ notice of executing a wnt of inquiry. 

All undertaking to accqit bhort notiic of trial dues not entitle the Plamti/T to gne 
blioiluolae ul cEeculiug a MTitot uiquii}. 

the 
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the vciiiic wsc Inul. and n’liiih writ was then tlioio 
executed accordingly. Pi If Scijt. had on the iirst 
da^ oi (his term ohtniiu'd uiiile ni^i to Mt aside the 
execution of tlie writ ol inquiry, upon the ub|citioii, 
that the Dereiiil.int, residmir iiune thui io miles linin 
Tjindoiu was oiiliticd to 14 da} s’ noluv ol e\fi.iitiiig it, 
a'> 111 .1 c oiiiitry ( aiisc. 

Shrphntl .Soheitor-General now shc^^e^l cause. 'I'hc 
Dcil'iidaut Invinpr lui homo, may 0(|iially be eoiihidered 
aa domuiiid in Jjandon, whithei his \csscl often tomes, 
as at Soith Sfnehh, and is nut entitled to the longer 
notice. The Derend.iiit, moreover, being under terms 
to take slioit notice of dial, which is synon} moils with 
shoit notice oC 'i wiit ol inquiry ssherc that is the only 
trial III the cause, must test sitisfud with the notice he 
has received. 

Pill supported his lule. 

• 

Gtnus C. J. TTie lei ms of the rule of coiiit apply 
to (he usual pl.ice ol rccidcnce oi the Dcletid.iiiL, this 
nian, .is it is staled, has no residence but on boiiid the 
ship. I lliink he must he cuiisidcicd as residing at the 
ship's home, which is whcic he pa}s his propei ty-tav, 
though 1 do not rely on that ciicumslnncc. 1 doubt 
not, if the Flamtift' hall asked it, the lenns would have 
been inserted 111 the rule foi time to plead, oi taking 
short notice of writ of inquiry 01 tiiul, as the case 
might be; but tlic oidci is notsodiuwii up, and I be 
13 ^'ipndant who draws up the order, ought to nisi it in 
it such an adaptation ot the usual leiins to llie iiile, as 
the case rcquiics. The Plaintiif should Jiave objccLeil 
to the order w'heii it w us SCI ved on him, .and said that 
he was on that rule ciititlisl, nut only to short notice of 
(ii.il,biit to shoit notice of cvtiiling .a writ of inquiiyf 

I 1 il 
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Blaavt 

V. 

CilAJJLRjh 


if necessary. He is now asking us to give him the 
benefit of a tci iii* as it inserted in the rule, which is 
not therein LOiitaiiiedi 

Rule absolute. 


Ai- S’ 


Dovey V. Hobsok. 


'Where a per- 
•on> not auin- 
noned on the 

ijiyiwuaworn 
on a jury at 
mu prtuj in 
the name of 
a person for 
whom a aum- 
moos to serve 
on that jury 
waa delivereilf 
and to whoae 
houae he had 
succeeded , 
the irregula- 
rity being no- 
ticed before 
verdicti the 
Court awarded 
a wnirede 


JN this action, which was tried at tlie sUtings after 

jUtchachnas term 1815 before Gtbfis C.J., after the 
case had been gone through, no objection being taken 
by the counsel on either side, it appeared that W. Maj- 
nardf one of the jurymen snom, had taken the house 
which BusheU had left, and at which a summons had 
been delivered, to serve on the jury on the day of this 
trial, wherein, os also in the panel, JBushell was named, 
and Milord had answered for Buskellj when that name 
was called, and had been sworn on the jury. Gibbs C. J, 
proposed to discharge the jury; but Vaughan Scijt., for 
the Plaintiff, insisted on keeping them, and had a ver- 
dict, Best Serjt., for the Defendant, not opposing, but 
giving no consent. 

Be^ in this term obtained a rule nisi for a venire dr 
novo on the ground of a mis-tiial. 


Vaughan now shewed cause, upon the rase Of Mill y. 
Yates {a\ where a son had been sworn on the jury in 
heu of a father of the same name, and the Court there 
recognized the reason ot tlie case of fVmij v. Thorn (b) 
that no substantial injustice had been done, and for the 
£.amc reason refused to grant a new trial. In this ca^e 
no injustice had been done. He also referred to Nim- 

{ m ) (A) 488. 
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7nan Bwmont {a\ an^ Pm kei w IViomtou (b)t »huJi» 
he coiHiKic^recI, Cdulcl not iivnil agiuiist llic control _> cases 
.ilrcoily iilecl, aiul the Case of a Junfnum (t), in which a 
prisonir Wtii executed for lurgerv jiotnillibtandiiig J 
similar oLijection. 

111 bup})ort of his rule, urged that this was a 
very iiii|iorlaiit question ; there was this materiiil ih&- 
iiiictioti between the present case and Hill v. i uh 
that liere llic niegulnnly was noticed betbrethe lOrihtt 
was delivered, wliicli the Plaintiff took at hia peril. In 
Hitt V. Yates it was n<it noticed until the motion in 
bunk fill fi new trial. In the Case of a Juryman^ thi' 
juryman sworn was suminoncil on that very panel on 
the Cl own side, and Eyi e B. considered it as a mere 
inistiutner of the peison intended to -erve. The De- 
fendant cannot gut relief for this irregulority by a writ 
of erroi, bocausc the name of the jurjiiinn* who was not 
summoned, i« not on the lecoid. Jflt were on the re- 
cord, the variance from the venft-c would be error. (I'o 
which the Couit agreed.) If tins verdict could stand, 
the proceeding would be directly contrary to the statute 
3 G. a c. 25.* II. By that statute lists of jurymen 
are to be mode 111 each parish, from which libts only are 
to be taken juries for mim jnrius. Every shcriil shall re- 
turn 11 piinul ol persons taken out of those li'-ls, and 
annex tlieii names and places ofabofle, that the parties 
may have time to inquire about the intended jurymen, 
and make their challenges. The Defendant could not 
have Ills challenge to this man, because he wos not on the 
list, bO 118 to enable the Delendant to inquire about him. 

Giuds C. J. It IS not necessary to hear further dis- 
cussion oil thjb part of the case; tor the Court think, 

(u) frilet, 484. S. C. Barnes fi) i Ld. Rajm. 141c. 

' r) East, t^S, n. 
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tliat on thp other and parti.il ground there ought to be 
a new trial, because this differs from all the cases which 
have occurred. It is a question of gnat importance, 
gnd 1 could not have it pass in silence, liecause I would 
not h.ivc it understood that our judgment pincccds on 
an opinion that the authority of the case in the Court 
of King’s Bench ought to be deserted. 'Tlie point 
first arose iii a case in IVilIes exactly resembling this, 
and the Court granted a new trial. Another case soon 
after occurred, and WiUes C. J. with his usual precision, 
states the four ways in which questions of this sort can be 
brought before the Court By motion in in rest of 
judgment, by motion lor an amendment, by motion 
lor a new trial in tins court, or by writ of error 
in a siiponni court. I state them now, to shew that 
all the iiumeious cases citKl arc ap))lic.iblc to the 
other modes of objection, and not to u motion for a 
new trial. He nhewt clearly that there would he a va- 
iiancc between the veutre process and the recind, on 
which juilgiiieiit lor tlie Plaintiff might be aricsted for 
the variance, and the question was, nlictlier a new- 
tnal should be granted. Here no amendment is ne- 
cessary . as the rucoid now slaiuK, no motion iii arrest 
of judgment can lie miide, nor can the objection be 
taken on n writ of error. Here every thing is regular 
on the record, and can be leetinrd only by a motion 
ior a new trial. That is discretionary with the Court, 
if justice rc(]uircs a new trial they will grant it; il not, 
they will refuse it. It is true that lilies C. J in the 
second case supported the first, and if there were no 
other case extant, that would considerably guide our 
discretion. Bui it has twice since come before a Court, 
once before Mr. Baron Eyre, and once in the case of 
IliU V. Yates. The case before Eifj e B. was not ex- 
actly like die present, but it certainly would hu\c been 
ground oi error. The Court thought it was not a ciisc to 

1 irivc 
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fitvc relief to thcp.)rU,ani1 ilmt tlje sordid, iu>Umi 1 i •tancl- 
ing tlijt i.icgul.iiiU, ill. ^'kIi It rt*rtJin]\ m i>', oii!;]it to 
be suppoited. In //r// a. « jl appe.iired ih.it oiir 
person uas leUiiiii'il, :iiul tli.it .nuvilifi on the 

jury. It is impobhiblu to distiii^uith tlint cn-c Irom the 
pieseiit. The Couit 111 the fiist lIl^tallL■c lefused :i iiilc 
to shew cause on a genet al rceollcction tliiit the case in 
l\iUes had in some later roNC been ovei ruled. On 
.1 subsequent d.iy I.oid Jiltriiboi migh ituted tli.i! he 
had ronsiilteil thosojufiges irom ulioii' iiiieJIigeiicc might 
lie obtaiiiod, and they were all «( opuutin that it was dis- 
cretion.iiy nitli the Court to grant or to n^luse such an 
:i|q'lic'.Ttiiin, and he sl.iled tlic great Jiiconrenience that 
would occur, it such an objeLtioii, (which, it is to be 
observed, was not taken at the time oi the liial,) should 
alicrwards be made .'i giound of setting aside a \crdut. 
It readily willncciii toevcri one how c.isiiy such an ob- 
jection could b^ .1 ]iiactue be .ilu.us r.iiscxl, and therc- 
luie how gre.tl ibo d.irigii of letting it pievjil to set 
aside u lei diet 'J'o (lut ujniimii 1 vhali always snb- 
'•ciibe, when a (.ISC e\jctl> liki that iiccuis; but let it 
be icinenilH'ied that that judgment pi occ>eded mainly on 
the ground tl1.1t the ob|ection c.unc too late heic the 
ubjcctioji was lakcii, and the Plaintiff's rouiisel was ap- 
pii/Lil at the time, that lie took, the vcidict at the peril 
of not being able to bold it, iiiul tliereluro w e think tliat 
the eleven |inynien being well siiiiununcd, and .t twelfth 
nut being well sum inoiicd, uiid a vcidict t.iken by those 
twelve, and the objection being pointed out ai the time, 
the Court in the cxerci&e of tlieir disueiiuii to gi.iiit a 
new trial, or not, ought to M't aside this vcidict, and 
that there ought to be a rule absolute fui a \.e'tne Jt 
novo. 

The rest of the Court coiicuncd. 

Ii 4 
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Abitbol v» Bristow. 

was an action upon a policy of insurance on 
goods at aiid|from Mogadore to London it was 
tried at Guddhall before Dallas J. at tlic sittings after 
Michaelmas term 1815, when aierdictaas iouncl fur 
the Plaintiff, subject to a point rescrvi'd, and Shepherd 
Solicitor-General in this term obtained a rule mst to set 
aside the verdict and enter a nonsuit, upon thegroimd that 
the allegations of the declaration were not proved. The 
declaration averred that after tlic loading ot the goods 
on board, on a ceitnin day, the ship with the goods on 
board departed, and set sail ou her intended voyage, 
and afternards, and while tlic ship uas in the course of 
her voyage, they were destroyed by perils of the son. 
The evidence was, that before the ship had half her 
c.irgo on board, she was driven from her moorings by 
bad weather and lost „ 

Rest and Vaughan Scrjls. now shewed cause, con- 
tending that enough appeared on the declai*alion to 
shew that the goods were loaded, on which the policy 
had attached, and that n loss had afterwards accrued ; 
and therefore, though the declaration stated more than 
was necess.iry, the PlamtilT was entitled to retain liis 
verdict In Jlhind v. Wilkinson (a) there vias an aver- 
ment of interest at the time ol eftectmg the policy and of 
the loss; it certainly did not at the time of efliHiung the 
policy subsist in the perty, but it did subsist at the tim^ 
of the loss ; it was iminuterial whether the PlaintilT wer'j 
or were not iiitercotcd at the time of effecting the policy, 
as stated, so long as he vvas interested at the time of the 

(a) % Taunt- SJ7, 

loss . 
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loss : the Court held tlic PI uiiLiil might insure befuro, 
though the interest arose nut till aiternanis. Here the 
averment that the ship sailed may be rejected as surplus- 
age, and the FlaiiititTis nc\erlli.iess entitled to recover 
itcundunt allegata et jvobata. Enough is set out to shew 
that a cause ol' action had arisen, and so much is distinctly 
proved. i>o it Is in older cases, except where the party 
undertakes to set out a contract. Alckome v. IVat- 
brook (a). Upon an averment of lending a bond from 
Lrord Viscount Gax-e, lor Gage, the Court held that 
Gage might be rtjcctcd. Tlie rule is, wherever the 
Plaintiil' can stril.e out a whole avenneot, without 
striking out nn> thuig essential to the cause of action, 
he may hold his verdict. But this uiay bo said to be 
no variance; lor tbt* avciiiient that the loss kajipcncvl 
while the ship was in the couise ol her voy.ige, 
incre^ equivalent to saving that beibre the detenu. - 
ation of hci vo3.ig< the ship w.is lost Pfppn v. 
Solomons (/i). It w.is .mired, that ** iiflor ihi* inakiiig ol 
the policy thu ship had sulod. in lut she. had snilul 
before, but the vaiiujiLo w.is held iii.inatei i.i! liulln J, 
.i&sigiis the lea^oii, that if the *1101 inent were oinittec', 
the declaration would bcpeifcct without it. 

Ginns C. J. 1 agicc with the piiticiple that wheie 
immaterial avcriiieiits arc connected w'llh mateiial nve>- 
i:ients, though the immaterial averments are nut 
proved, yt'l if the material onc» aie proved, tlie 
Plaintid' IS entitled to recover. 1 subscribe likewise 
to tlie authority of the case of I*rppin v. Solo- 
mons . for wliclhci the ship sailed bcluie or after 
the making the policy, wus perfectly iiiiinatv.'ri.i]. TI>e 
material question was, whether she snilcil on the voyage. 
I subsciibe likewise to the propriety of that decision 
111 lUund v. Wtlkinxait^ that an averment of interest at 

fn) I fn/s. MIS- (*) 5 Term Rrp. 496. 

the 
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llio linic of i.<irtK:(ing the policy, and also at the time of 
the loss, was satisfied by proof of interest at the time of 
the li;ss, because the stating thutuvould be aufiicicnt, and 
llic ulirgotioii of more docs not throw on the FlaintilT 
tlie necessity of proving that allegation. But tins is a 
veiy different case. This is a |iolicy at and froni 
Mqgadore, and embraces as well losses happening at Mo- 
gadorct as losses occurring while the ship might be on 
her voyage home; but the two coses demand very 
different consideration. While the ship is on her 
voyage home, she must be lully rigged, \icuuillcd, 
manned, and equipped; while she is at Mogadoic she 
need have no other men on boaid tliuii sulIi as .11 c 
necessary to prevent fire or the like nLCidents : no saiN, 
provisions, or equipment arc neccssai^. The ioeinient, 
tlicretore, of a loss on tlic* sojage, vioidd U'jd (lie mult r" 
writer to inquire whether her stile at tlic time of the 
loss, was adapted for such a voyage. Thi'ietoie, tliough 
both loves are within the puluv, (ath requires .i « t ry 
ilifierunt state of facts ••md diilcreut doLiaratiou ; and 
therefore, though we aic very sorry to gno w.iy to siieh 
an objection, I think the \crdict iiuisl lie set aside, ntul 
tlicic must be a iiousuit. 


D \LLAS J. concurred. 


Fark J. I am obliged to vxpre*"> the same u]iiiiion, 
tliougli with gicat reluctance. I was of counsel 111 liie 
case of Pepptn v. Salomons^ and it was dLcidcd on tlie 
ground of uniuatciiohty. 'Ilic words lost or not lost 
w'Crc in the jxilicy, and tliercforc it w'as iniiiialcrjal 
whctlier the loss were bcfoic the policy was cUc'ctcd, or 
after. Here the averment leads the undci writer to 
look for evidence respecting a loss which has hap])CJied 
after the voyage commenced, whereas, at the trial, the 
Flaiiitiff turns round and says, tlie loss hiippciicd 111 
port. 


Rule absolute Sgr a nonsuit. 
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Ciio\DON Hospital Fatilfy. 
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'T’HE Plaintiilb clcclnicd in coFcnaiit, tiint by .m A carporatirn 
indenture tif loa«i' dated 6th Xm', iBoo, they \v"rV>I:iij a^nd 
demisted tfs the ]\*ieiiclaiit n ine»stii»ge and buildings IWcofihe 
and 62 roils of land, fin the term of 21 your*, under 
45. rent, p.iyiiblc hidfyenily. And that tlic Dcreiidaiit Ciojdon, of 
covenniitod lor pn\iiieiit of the same, and tlicy assigned iht I'cnindauoa 
a breach in the non-p.i\ incut of 2/. 8t. rent, for 12 
years elapsed on 291!! Sept. i8ft The Dcienilaiit, bishnp of Oin- 
oflei over, m hereon the lease appeared to be made 

• * ‘ VL\OU 

between the “ w. 11 deni and poore of the hospital of the uniltrtlieland- 
I'liiltj 7 Wfi/fy ill Ciot/don, in the c.oiiiily of Sitiiea, ol the lavredem]!- 
fbiiiidatioii of the Most Re\eieiid Father in God Ju/m JI"" 

the niiTic ur 

Jl hi tgtjt soinetnne Loid Aichbisliop of Vtinieibun/^* 1. tin « Winlcm 

Annllci, 2. and the Defendant 3., tlnidly pleaded that •ui'l I’uorc of 

before any pait of the lent foi the 12 ycais became J^iheHo/ie 

due, on the 28th of il/av i8o2y by iiidciUuic between Trinitu m 

the Piaintifis bv the iiuine of I he wnidcin and pooic of 

* , , , The pun-haser 

the liospitnl of the I/o/ff liiaifi/iii ( loi/aon, in tiie county pa^i the van- 

of Suiici/, I., the Right Hon. /K Lord and dors ihe pur^ 

Sylvestei Lord Glenbinx'ie, two of the conninsbioners up- 

pointed under the act 39 Geo. 3. for regulating sales by the costs of 

bodies corporate for the redemption of the land-tax, 2 , *7 

, , „ , <■ 1 1 n n 1 *"•- vcnilors f(jr 

and the Defendant 3., oltcr lecitiiig that uie Defendant KdimptiLa 
tlieu held by leusc of the said wai dcin nntl poore, a 
messuage iind the gaiden thereto belonging, together 
with a parcel ol l.uid allotted by viituc of tlie (JrtiyrtoH rniLi. m Llair 
inclosure act, being the premise^ in the le.ise specified, 

And tliiit the said wuidein and poore being tlisrous of 2 ihat ihey 
availing thcnibelves of the powers by the aits j8 and mJo'ht raise 
39 Gf. 3. given to bodies corporate, for enabling tliein 

the costs of 

former sales , j. dut at all ereots this was s mutake or madrcrtcncc cuivd by the 
statute j4 C. 3. e.J73 •. IJ< 

to 
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to lell lands for redeeming their land-tax, hod agreed 
to sell to the Defendant all their estate in the pre- 
mises for 50/L and that the commissioners had agreed 
to confirm such contract^ the said wardein and poore, jti 
consideration of 50^ paid them by the Defendant in 
discharge of the costs attending the sales mode by them 
for the redemption of their land-tax, the receipt thereof 
the stud wardein and poorc thereby achnonlcdged, and 
the commissioners, parties thereti^ did thereby allow, 
and of 5s. by the Defendant paid into the Bank of 
England^ to be there placed to the account of the com- 
missioners for the reduction of the national debt, under 
the title, ** an account of the sale of the land-tax,” ns 
by the receipt of ■■ one of tlic cashiers of the 

bank, did appear, in exercise of the jiowers vested 
ill them by the said acts, did by that indenture duly 
scaled, and delivered, and intended to be enrolled 
or registered as the law required for the conveyance of 
estates sold to redeem land-tax, with the consent, &c, 
of the said commissioners, testified by their signmg 
and sealing that indenture, grant, bargain, sell, and 
convey, and the cominissioneis thereby confirmed to 
the Defendant, the demised premises in that lease spe- 
cihcd, and tlie reversion, and rents, &c. thercofj and 
particularly the rent reserved by the lease, to hold the 
same to, and to the use of the Defendant, his heirs and 
assigns, for ever dischaigcd from all land-tax, reserved 
rent, and other incumbrances, as by tluit indenture, 
duly sealed with the common seal of the PlaintifTs, 
and with the respective seals of Lords Atteklatid and 
Glenhermft and duly delivered and signed by them, 
then remaining duly registered at the land-tax register 
office, according to the statute, would appear. The 
Fhuntifls rallied to this, that long before the making 
the indenture in the declaration mentioned, on the 
^5th of Jime, 41 JElit-t The Right Hon. Kcv. Father 

in 
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ill God Jokn JVJutegtJ} Archbishop of Cautcrlm’y, being 
seized in lee in liis own right, and to Ins omii use, of 
certain houses, &c. in Croydon^ did by virtue oi tlie 
statute 39 AVfs. (a) for erecting of hospitals or abiding 
and uurking houses for the poor, by deed dntetl 
25th June, 41 Eliz. enrolled in Chanceiy, erect, found, 
and cstablibli the said houses, &c. to be an hospital 
and abiding place for the finding, sustcntntion, anil 
relief^ of certain maimed, poor, needy, or impotent 
people, to have continuance lor ever, which hospiuil, 
and the persons tlicrcin to be placed, the founder 
thereby iiicorponited by the name of “ Tlic Wanlein 
and Pooie of the Tlospitall of the Holie Trtnttte 111 
Crotfdon, of the Foundation of Jo/m IVfntcgtJi Arclibi- 
biahop of Catiierbtfr^” and ordained that by the same 
name they should be persons capable to purchase lands 
not exceeding the value of tool, by the year; by virtue 
of which deed and enrolment, and of tliat act, the 
Plaintiil^ became incorporated, and had ever since been, 
and then were named and callciL by the last-mentioned 
name; and at the time of making the lease, the riaiiitilis 
liavuig been so founded, ueic viituc of that Ibuud- 
ation seized in fee of the premises by that lease dcmi.ed. 
To this plea the PLainUfTs demuricd gcnci ally. 


1816. 

^ 

CROYllo'4 

Hoipiial 

V. 

F.VKLEV. 


BeH Serjt. for the demurrer contended, first, that 
the conveyance by the Fluintill' to the Defendant was 
not invalidated by the circumstance that the principal 
part of the purchase money was expressed to be paid, 
not into the Bank of Ej^glandy but to the PlaintilT^ 
themselves; and not for redemption of the PlaintiflV 
land-tax, but to reimburse them their costs incurred by 
former sales of land fur the redemption of their land- 
tax. It is true that the grantors, being incorporated 
by the statute 39 Ehz.^ were prohibited from alienating 
their land otherwise than in manner wai ranted b} the 
acts for redemption of their land-tax. But tins applica- 
(n) f. 5. j s 


Lion 
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Uoii ui (lie money wre aiitlioi ized by the sUttutc 39 0 . 31 
c. 6 . s. 36. wliicli cnabifv the gi-mitors to rnisc by bale 
sufficient money to pay the expenees ol the snles, and 
that those coHts shall be thereout paid Iwfnrethc money 
IS paid into tlic bank, or that so niiicb tbcrcol :ih they* 
shall deem sufficient, shall he reserved foi tli.ic purpose ; 
that sum is Inch is recjuired lor the costs, neier, indued, 
can be paid into the bank, nor is intended so to be, for 
if it were so paid, it could by no .luthuriLy be drauii out 
again and applied to the costs. And the comniiiisioners 
allow in the deed thiil appliration ol llio piirLhase money 
as the act requires. Ihit eien il there be uiiv iiifoiiiinlity 
in the (.11 ciiiiistanee, that the coiniiir sioncrs in the deed 
express tin ir appiob itioii oii1\ ol the giant, and not ol 
the a^ipliiatioii ol the 1110111*1, iil tins is ciiied by the 
statute 420*117.3 t 1 16. i.:o. uliu’h cn.irls, that 

procil of evcculion ol any iletd ol >alc by the cuinniib> 
sioiicis, pat lies llieicto, shall be bnlhcuiitciidence thul 
the sevuial iiolKub, aits niatur>, and things icquircd 
by the iccitixl .111 01 that ail to be i!uue by any midor 
previously to any .ucb bale, iicrc duly giicn, done, and 
performed by such vendor }>urbuunt to the directions of 
the 1 ceiled act and that act. The cominibbioncrs cer« 
ti^' by tliib deed that tins money has been applied to 
the purposes fur 11 Inch it ib raised. With respL*ct to 
the ubjiH'iion that the grant is made fay the corjioratioii 
by a n.iine oilier than then ti uc iiuniek and is therefbre 
void, iiinsmucli as tiiis 11 as undoubtedly a mistake, and 
cannot bo avoi\c*d by the Plaiiitiffb as a premeditated 
Iraiid, it ij 9, ns a mistake, ciiied by* the btntutc 54 Geo. 3. 
c. 173. 1. 12., iibicli conlirtiis deeds that were \*oid ibi 
want of title 111 the vendors, or “ by reason of some 
other mistake or inadvertence.” But even if no buch 
act had passed, ancient aulhoritica arc not wanting to 
shew that tins grant is good ; though undoubtedly cases 
may be cittHl Invonrablc to the Piaintiirb. Those dccibions 
aic not now, mil cici »crc they the law of the land ; but 

conceit* 
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conceits nliK'li gic\\ out iil'tlietli'^uiilion of iiippoitiii" 
torporntioiis to au luuiKKluiAtu c\tenl, nliicli }in‘\ailcil 
liuiti tlic bc'jrmning of the reijrii <>t J'liu.nd the Sj\th to 
the litter pail of the reij'ii ol Jtoin s the I'irst. The ob- 
icction iM hottumcil on llie <riotiiul ih.il i rnr])ointion 
ha'» nothing but it'* name, anil tliut if it tin not enmey 
li\ Ilia mine, then il iloes not at all tonic}. If this 
p'lnciplc well' puiDiietl to the utmost c\.tciit, then tho 
^liji^litest deiintioii iii n woid or n k} liable wonltl ••iiliiec 
to avoid .1 ^r.Mil. Ihit the '•pint oi the decisions is, that 
tlicic must he a iiiaterial dt'vi.ition oi aiiibi^inty, as for 
instance, ulieie lluie arc twoeoriiuiatioiiii ot one name, 
and II i.niuot he known which ol ihcni it is. Ihit this 
corpoiaiioii Is siillii leiitly do-.i^iialt'd by the innoinit ot 
the iinnic lint is gnen *' 'nie Dean and Cli.i)>ler of 
made siindi \ leases, iiiisieeitin|r the name of their 
corpoi ill toil, and an iiiliKate case oi siindiy such leases 
made ofone thing to duels men, wherim the LordChaii- 
celloi (Loid AV/t’oinii') 'aid that it wii lit to help smh 
louses lit Cliaiiieii, bein'; fin reason dilc lime, .mil upon 
good luiisuloiatioii. .hidt^'s imglii hu\e ilone w< 11 at tho 
first to hate cxpouiideil ilie Jaw 'o, with aieiineiit that 
they were the siinie puities, and so was tin' old law, till 
now ol late espceiall> w lici e the mistaking ii use on their 
part who kept the ciidenci", the winch the lessees could 
nut see, but must take a lease by tlic college clerk.” Thei c 
js then the authority of l.ttrd lUlesmm , loi saying tli.it 
this was in Ins time new law'. That which has been de- 
cided on principles of iiatmal justice is foi eiei law, hut 
that which is nut, though it may picmd .is law jii om 
c'ourts for a time, is not l.iw, nor binds the Coiiit. In 
this case the Chancellor d(>es not hold there is rehii 
111 equity because there is no relief at l.\w, but he saj , 
the law ought to be so. King’<i I^^nn ca c ( 6 ) Buml 
to the mayor and buigcssii ol ni rmn. 

Norfolk. It turned out that the era • mi a*. ion was m- 

(/ ic f ; 
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eorporated by the name, majorts ^ hurgatsam domini 
rents, de Lynn RegiF, and although in the bond the 
words bttrgi domini ngts were omitted, it was held good. 
And herein is cited every previous case, and they are 
all considered by Coke J. And it is ruled, ** that when 
in truth there is but one and the same corporation, 
leases, grants, £cc. made by them ought not to be 
avoided for such nice and verbal variances, when in 
substance the true name of the corporation, either by 
matter cxpiesscd, or necessarily implied in the words 
themselves, appears to the Court * and as to the said 
case of the hospital of the Savoy, it is true that judg-* 
incnt was given in die Exchequer bj' Baron Cdarke 
and Baron Gent against the opinion of Sir Roger Man- 
"uinod C.'R. tofis vtnhus" But a similar \arianoe 
found in the lease to that which is in the deed. The 
roiporntion is described in the lease as the wardcin and 
poore of the hospital of the Holy Tiimiy in Croydon, 
in the county of Start etf, (which is no pari of the name,) 
of the foundation of J^n IV/utgi/i, (not JVAttegifi, and 
the former is not idem sonans with the latter,) Archbishop 
of Canterbut y. This appears by the lease, which is set out 
on oyer. If the objection be fatal in the deed, it is fatal 
in the lease, and therefore the Plaintiffs cannot recos'er. 


Bosanquet Serjt. contra. Ilie argument that the 
Plaintifis alone know their own founder, is without 
foundation, for the purchaser was lessee by a lease m 
which they were rightly named, and the purchaser, not 
the \ciidor, prepares his own deeds. The general wortls 
used 111 the statute 54 G. 3. r. 1 73. s. 12. must apply to 
grievances ejasdem generis. It provides for the cases, 
first, where the vendor, though seised of the land, is not 
entitled to convi^ without some further assurance; or, 
sdly, where the lands did not, nt the time of the sale, 
stand limited to the same uses; and, 3dly, where 
a gi cater quiuitity oi an estate might have been sold, 

than 
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Tlun uns iicu&‘<n]\. SulIi &.i1es nrc latilicd, uiul, it is 
fIcclaiLil, JijII be ab as it tlu-} li.id bieii iii.idc 

111 stmt cciiiiotinity to the poucis under wliiili lliti 
ucrc luttiidul to have eilect nut uuiil* ot tiiein me 
.It all Minilai ui a|)ij]ii.ilili‘ to tins lusc. 'I'lie ii.t- 
Tiiru vl ilie objL'Ltioiis is this as to the laiid-Lix ucls, 
the 3d pie t slutco, in the na-itiil, tint .111 a^ui-iiient 
Ins been eiitereil into lor the sale ot the premises 
lor ;o/, jiid that the coiiiinissioiiei s had aixiei'd in 
lonfiini the lonliait. It this be Ih ‘ loiitriKl, it ea..- 
iinl <tanil, loi until the iiioney is paitl into the Riiiv 
ol J’JfijrhiHiL no sile takes place, and U pioteed' ii 
slate that the loiisidei.itioii is 50/ paid to the sa ’ 
A\ar<lefi and pool 111 cunsidei ation ot the costs I 
evpciiccs at lending sales made h} the said uaiiieii ’ I 
poor gerici all}, and ul 5^. paid into the bank, 'ilns 
theroloic is u sale made, not loi the dischaige ui the 
specific oxpenecs atlciithiig this sale, but lot the ex- 
])eiues ol sales made genci.tily and not under the 
'iiitiuiiity ot these cotiiinisi-iumiu. By the statute 
(i. 3. c 60. s. 30. the money is to be paid into tlie 
liaiik, Joi the n dcinjitioii of the lard-tax, and no ini.re 
1'iiui i> to ho sold til in the cumniissionci s sli.dl icruiy 
s fit to be sold. 'Iheii came the 39 O’. 3. c. 6 . 5 36- 
.'.iiidi mul.is il liosTul lo laise so much money by siiih 
ale, as shall be sufllnciit not only tor the put pose oi 
•'cdeeiiiing any land-tax for winch such land shall be 
‘-old, but also for the puipose of paying and satisfying 
all such costs and cxjicticcs ns tlic coiporation making 
r.ny such sale shall incur on account theicof, and ihai 
si.cli coats shall be paid out of the purchase money fui 
the said lands, belore the same shall be paid into the 
' aiik. The 39 G. 3. c. 21. enables the king to appoint 
'C .'cn commissioners to execute the act, instead of the 
general comnnssioiiiTs. Tins plea does nut state tlmt 
die commissioncis, pjrticf to the deed, wore pro’' 
VoL.VI. K k coiiii- 
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counscJlorb, as Jt ccrtaiiiiy ought to tlo. The 13 th section 
gives to the coinmibsioners only the power to order 
the pnyment oi such costs and cxpenccs attending the 
sales as they think reasonable, being tlic same power 
which the iurnicr act gave to the other commissioners. 
Tins then is not a mcic slip, but an cxcesa of authority. 
The corporation has sold lands for purposes for which 
they never were authorised to sell, and ns the sale 
thcicfbiu is not wai ranted by the statutes, the question 
rs whcthci this is a good sale at eoinmnn law. The 
dciiaions which have been so lightly tieuted as new 
I.1W, were the l.iw oi a {icriiKl whe 11 our greatest lawyers 
Jived, Hiid that law subsisted long beJoic the time of 
Y'.V/. 6. and aitei the time oi Jnnies 1. In the case ol 
Kiiijf’s Jsifnn, Lord Cokr stairs the law to be, first, 
.IS In lliesc* words idem iiomcii U tmn pn allude tiiat this 
word idem has two signihcutioiis, \ i/. idem itfllabts et 
vcibitf and idem tc et semu , and the name of a cor- 
poiation 111 grunts 01 convtyaiiLCs need not be ttlem 
hijllttbii ct verbis, but li is suiliarnl if it l)c idem le el 
scHbH. Many cases arose about that time in which the 
all uggic was, whether the iiainc vai led lit la is el sj/Uabts. 
01 iL it settiu^a). Kola, that abbot and convent, dean 
mill chaptei, and all oUicr coiporalioiis, ought to be 
nanieil tiiity by their names of incorporation and 
Ibundalioii, according to the foim thereof, without 
omiisioii oi any material part thereof, in all their leases 
.*111(1 giants, and ni all actions where they arc Defhidants 
ni Plniiitiils, or otherwise their lease and grant, &c. 
me void, luid also their wnt shall abate; because the 
name of a corporation is like Uic name of baptism of 
.1 man, whicli caniiot be changed. So, where (6) £loir 
C ollege was iiicorporalcd by the name prepostlt et eal- 


{n) JVcv/ Bendlm 2., 4 Se j P. (/<) Dyer, 1 jO.| Eton Cel/egi 
& Jdm csbe, pi, 85. 
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a least.* uliich tlie\ made by tin* luiiie pieposili it 
iotwniT'’ \\a3 held \oid. &io iii loEtiz. tlu* pl.ue ol 
>\hicli a Lorporatiuii tuuk its mine was uiiuilpd, mid 
the grunt was held \oul. in Ctof} v. (,t) the 

Cook's company weie ineorpniated bv the nmiie 
rnairiittmtin siw f^ubc} uatoi urn it t.omnmiiititli\ nuptn kc 
iuquotwr imnduii A lease made by Jo. Ju/iiiytni^ 
Mutkm, Itobinsoiu John linch, and 77 fr/e Awi/, masttis 
and guaidiaiis ol tlieiiaib or iinsteiy iil tin* tnitLi. 
Jjovdonj and the comnioiiulty ot the sime ci.ilL and 
iiuster_\, was held ^oid. In all the cases tlie ipiestion i*. 
whethei the vaiiaiice be mutciial Ol not, ti this bi iiol 
a jiiatPiKil variance, the inisiioiner cannnt hurl. Iti '.■/ 
be admitted that the cases ol uhateinent ol wnis 'tiiud 
till a dillereiit ground, bocaii>-e the Dtleiitl inf giv>.j <>■ 
bettei writ. tiea.* (i), which m '’y /.‘//r was 

argued in the Court ol Is\< hctjiit*! 'I'wo judges i idt il in 
lavoiii ol' the inisnomei. Miiii'-aimmI (J. H tlioiighi it not 
:i latal snriance. Upon a wiit (c) ol eiioi (he point 
was aigii(*d by Gi/v, Egnloji., uidolheis, tin ii .ugiied 
In all the jLulgeo, mid liiiallj toinpi oiiiismI. 'I'his is 
cited, not lui the (let ision, but for the aiillioiil^ of 
Mtin's.'ooil Q 13 wlio, as It is said In Janxl (b/i, was 
/o//\ vtnhus cij/it/fi, and foi the sound distiiic lioiis whidi 
he laid down. In Mo. 235. he sajs, “ iheie is no book 
111 the law winch asoids the leases 01 giants ol a cor- 
poiatioii ior a variance in any ol these lour (.iiLiiin- 
siaiices, iimnelj, m addition, iiitcrposilioii, oiiijesion, or 
commulatioii, so that it retain the lout /list pniiLipIes 
ol the substmiLe, that is to say, the name ul the jiersoiis 
of the house, ol the luuiidation, 01 iledicatioii, and of 
the place known beloie the foundation wheieiti the 
Jioiisc is situate. One ol the reasons most p.n titularly 
applicable to tins case, is, that an ulteinlioii 111 the 

(r) I £"711. i6a. S.C jlmlfrt. 
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ri'imc of n loundrr is a pi€^Hclicc to the honour Ji(* 
infant to do hiiriM'lt by indudiiij; liis own name 111 the 
name of the foimdntion> he adds that there had been 
more points on sariuiiccs in the names of coi^ioration-t 
in the Jnst 42 years than 111 400 years bcfoie. The \a- 
iiou-i eases on the name ot the iVontir/i eorporntion sue 
III sli'ct coniormity to that c.ise. 'I'Jio JDcan and Cliaji- 
^er of the Cathedral Chinch of the IJolij TnHifj/ ol 
^firrt.ich {a) siiirciidcied their po^sc«-S:ions to the Uiii", 
vlio leiiicoijjoi.ited them by llie name ot “ 'I'he J^caii 
and CJi.ipter <tf the Cathedial Chinch of the //o/y ajid 
(Jndivtflcd Tnntfi/ ot jVerTWt//, of the foiindAlion of L'd- 
’it.atd the Sixth,” and re^r.nited their jios'iesijons to 
iheni, omittiiifT thewoids “ ol the ioiindation of 7'V- 
the Sixth.” It was (.oiilcndLd, and lield, that tlie 
old naniu of incoi point ion remitmcd, and Ha bet t beiii" 
then fouudei, tliey weic not bound to keep in the ntime 
of FAz-aid llic SiMli. And in Ktng'i f.i/nn case Loiil 
Coke says, <* There is a gi eat dillei cnee between old anil 
new corporations, for old torpm .'turns niaj bavcscseial 
naniCb.” the Plaintj/fs, being u new one, can iiave onlv 
one name. In ttie cosc oi lle'Ux end Fidc/in (6). ns 
jiidc'''Al lu all the cases cited ii>i the Plaiiilillk, tlieic w.is 
a special verdict, and it wiis foinul in nil of them, tJist 
the coi'j'inrntinn suing did cxetiilc the deeil, jut it was 
held void. Again, the Dean ami Chapter ol Ao? 
leased, omitting the woids “ of the louiuI.it ion of F.d- 
\>.ard the Sixth,” and it was held soul. So, m a gili to 
the abbot and nuns of Sion^ of the fniirid.itian of our 
lord the king, the grant omitting the words “ of the 
foundation of our lord the king,” it was held Uiat tlu' 
oinissiun avoided it. So, 71 / 11 //%-^ enumerates the nai u 
of the loumlcr among the four things that arc of llie si-o- 
sLaiicc of a coiporation (c). So, ni Tisha v. Bots[d), a 


(e> It Co- Reft yj (r) j T eon. 126. S. C. JUi. 

(A) Pahu.Atfi, h.Q.ll’.Jonejt 366 and cit. so Co. 

66 { d ) Palm. J03. 
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\ .11 uiiLti III the iiainc* iv h(‘KI i!it il , hold .i li:ii d ca<>c, bill 
^u dccidru. Cuitodt s iur {ruaultani held bMioaiiiiUiis , 
liiiL mIicic It wti!> L lik'd dumth loUiv/i ih MettoVf 
iiistc.ul ot liirmus siuC '^r/iolai tum th Jl/ri/uir, the 

oinissicui i>l schoUvmiM held fatal, as a imiaiuein 
'.iibbtiiiirc'. >S(i, mIil'jo Ealoji Lulh'gf, incoi ponitcd pet 
)\\jmcn pricpoiili cf rolli'}ii} rt^nb'i coi!e!>ii BtaliC .!/«- 
JiiC di' naton jnxiu llimis'hj itiede .i Iioml*, oiihUiip'' hi 
tliL'U ii.uiie ihc voids liLtiitS ^lathL ’ .itid llie lt''t iii>»] 
«>i the void tuiti It i\ is hi Id void (<.'. No niilhurity 
J' i- bi^tii cifed ti\ei luriiiii;r tlirse last's. In the jiri'snit 
i.Lso thoiu Is a s.iii.iiicL' ri substaiiti', taid nut iii luiini- 
UimI Liiiitiiisiaiiii'. 'I’hc c..ll’ii" the Aiihbisliop “ the 
lilt's! Ilci l\L(hci 111 Cod,” jrid adding the wouk in 
.!h' coil nil of Sh) •/ '/’ *•! the t ise, ..lo hut iiiciiin taiite, 
. "d .is d/r/watW C . 15. sn , “ .idditioi’, iiitcrpo' ii.oii, 
oiiiibsioii, oi comiiuiMtioii,” ilo not Mil iU‘. 'I'his <{i lu., 
(liiri'foir, IS \oid a< i oniiiuai l<iiv, anil so luinh % iius 
iioiii till' aiiihoiilt III till' I.uid-t.i'c at ts, that il nui 
variaiitc'd h} thoso statutes. lt*dois not a|)|ic‘ it on the 
ii'toid that ail} otlioi I iiid had hi'i ii sold lor the i'*- 
deinptioii ol the l.iiui-taN, iiput\ the s,ili> of vluih ai>} 

• osis had botii incaued. 


I Sit). 
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lit \l 111 11 pl\. Thr slatiiios iio not van .ml the ar^u- 
iiiiiiL lli.it thr Plaiiitills li.i\r no ii^hi to sdl land po.'i- 
iiM'l} loi the cost ol tin'll Mks, but only lui tin* irdc'iiip- 
iioii ol the l.iiid-lax, and to keep back a pait of ihepni- 
( liJbi' inoiiei Rn costs, loi tliry ciuiblea leniloi to sr II to 
cmc'poiboii to laibe iiioiic' lor the lorleniptioii, .nid toaii- 
uthei to 1 .Use .1 <-11111 loi the costs. If the PlaintiHs haiu 
sold land loi the icdeniiilioTi, and kept no pait ol the piii- 
ihasc nionc'} hick loi then costs, vh.ilaie the} to do, 
but to soil nioic lui their costs? It is i>.iKl, il tliis he 
not witiiiii the spceilie object of the art 54 ??. 3. the 
,;'t'ncr.il voids will not heal it , but the general purport 


(a) Jink 214 rajr5|. 
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<>i lliu act appears by the preamble to tins clause, and it 
shews an intent not to remedy the defect in particulux 
eases only, but to remedy idl mistakes. Adopting in the 
cn.actment the generality of the preamble, tpsts verbis 
the only condition is, that the deed be executed bond Jide. 
It IS f'Icar from the mode of tlie introduction, the remedy 
IS lint to be confined to mistakes ^tsdem generis, but 
Is extended to all mistakes. In a remedial act the 
Caiiiit would carry the relief ns far as the miscliief ex- 
tends , even jf the words did not reach it. Another 
olijectiun IS that it tlocs not appear that these noble 
fill sons \\ ere pri\y counsellors. But inasmuch as the 
king has .ipjiointed them eninniis'.ioncrs, it will be pre- 
sumed that they have Unit qualificntion. The eases 
cited c.iiry the nigiimcnt on the misnomer no further 
than the Defendant's counsel foiesaw, :ind they are 
nil confined to (he peiiod before mentioned. 'J'liey 
onl^ iiile (hat a inisreeital iii a mnterinJ pait of the 
name of eorpoiation vitiates a grant, but what is 
material is in evciy cas?* disputed by the .Fudges. Man- 
Tc )tjfl held the dedication of a church u material part, 
but where the}}iiur ot St. John’s of Jerusalem omitted 
the ii.nine ol Jn usiilrm in their grant (a), it was held not 
to be fatal It is suid that the toiinder has a right to have 
Ills nauic 111 the grant. It is to be believed that Arch- 
bislio]) Jl’Aitrg/// founded his fiospituf in the fiopc of 
a better lew aid, and that lie would rather have coj.- 
ccalctl Ills naine, if with propriety he could. I'liequcs- 
bon of iiiateiiality or immateriality depends on this, 
wliotlier the gi aiitors can be known by the name, and 
It IS for the Court to judge* wficthcr the variance be 
material or not. It is said the purchaser prepared the 
deed ; that tact docs not appear on the record, but if he 
dul, the Plaiiitilis executed it, and so gave the name 
under iheii conunoii acaf In the L,^ini c.isetlie 


fa) Jen/C 2i.|. 
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uords bur^i domttii llio tuiinilei 's iiaiiu*, i*) oimtteil, 
yet it lii'lil iniiiuti'i lal nb to FiJiet v. lini<i no 
judgment unb there gi\eii, hut lan^hn'A Lumpoiinded. 
Utya:ood\. I'ulchu nab not dci iCi], hut iL piocectlcd 
on diflcrciit gi omuls the last dixibion thciefore pro- 
nounced on thib bubjeit is the case ol Kin^^ Lynn^ nnd 
that lb Kith the Dctcndant. The iiile tlierefoic is, and 
It IS a bate one, that if the corpoialioii is inisdesLiilu-d 
in a grant, nnd they go on to avei lliat the} me not the 
same corpoiation, tliat grant ought nut to hind them. 
Tlic old law, ab Loid Kllewme btt}s ^''Us d nun is 
it must he bhenn that it nas another corpoiation Lint il 
the rule is to btaiid as settled b\ those ensrs, they la\ 
down no certain criterion nhat is inatcriiil oi imin.iie- 
iial; it lb tor the consideration of tlie Court iii each ease. 
The name at a foundci iiio} be impoit'inl, ns the only 
means of discrmiinnting tno coipoiatioiis, hut here it 
js quite iininateriul If theie be no bettei leason shcnn 
for inserting Ins name than to horioiir him 200 \e'iis 
ailer his decease, it is immuteiial. (a) 


1 8 1 f>. 
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Gmns C. J. It is ceituinl} tine that from the reigii 
ul FjiU 6. to the end of the reign oi ^Tamn, i. niuiiy de- 
cisions mil be foniid turning on many mie points, and 
many now apparently irivolous objections have been en- 
Icrtninc'd, but it was not because the judges who graced 
tlie bench in those dajsw'cie inferior, either in intelleei 
or in learning, to those who now sit on it, m the List, I 
fear, they would be found oui masters ; but it is because 
agreater hberaht} of seiiUmciit now pievails in the dc*- 
cisions of courts of justice. Tlie present case arises out ul' 
an actiCHi of covenant. Ccitaiii persons constituting a 
clioritablc foundation at Croydon^ have cei turn property, 
part of which consists in land. At a certain period they 
made a lease of port of tlicir land to the Defendant. 

(a) See also P$tt t. JameJi Hah. 124. %d Rct.t and Dr. Ayray\ 
case, II Co* 181 3 . 
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Trtrji bcjiig generally restrained fjom alienating thn'i 
piopcrty, arc alternards uiillinrized for cei tain piiipo‘<i>> 
tn diii])n£c of a portion of thru land under the acU lor 
the udeiiiptiori ofllie land-tax : they jnofess to rcII the 
rcvciMon of the demised premises in fee to the Dcterid- 
aiit, .irid to convey the reversion to him, luid they pro- 
less to reccisc his money for distlniigiiig flic lesidiic ol 
tlicir hind fi om the hind-tax ; but alter leeciving the 
iionci 3 ( how to be applied, 1 know not, c\ce[)t foi tiu* 
purposes oi the chanty,) they say, we protcased to ron- 
toAou by a legal conveyance, but you haic been 
flcccisetl, and jou must pay us rent foi }oui laud, ns it 
tills conievauce had not Im'cii made. Then objeetioiis 
'lie, first, ue have coiiv'evixl to \on by a uioiig iiainr, 
VIC .ir<‘ ihc lVat(Jrin and jmoic of the Jlus/n/fJl of the 
/{oil/ 'll nut It in C'io»/do«, of the ioiu]d.itioii ol Joint 
/•' At chbichop of Cantn but ij , and 111 the tonv e\ - 
aece to you we have omitted to state that vio aie of 
ll r ioimdation of tTuhn Whitegifl^ Atrhbishop oi Canht- 
i.,)]/, tlieiefore, thougluwc have receircit join monev, 
V c have not sold you the land the convcjiuice is void. 
If llii-. qiK'sliori had ot< aired for duiNioii at the peiiod 
of those t.iscs wIulIi have been cited, possibly it vvonld 
have laiscd coiisiiU rablc daidHs, but 1 siili'-ciibe ino-t 
luipl.citlj to the <h)cti Ilia laid flown liy Lord fiiirsmi’i 1 3 
i^Mt :it th it tune it was oimn to tlie judges, to eiiipiiie, 
T>iietliei a gra.u were the giant ol the same LUijiointioii ; 
iird wlioii I found that it was n deed iiiiiler ihecuimnoii 
«cal of the tame corporation, pare InHtmum tut ot rtitj 1 
Jioiild liave pionouiiccil the deed gooih AVhen ] heai 
that the qiic'-tion is, whether there be a material or an 
iiiiniateiiivl omistiun in the name, and it is urged that it is 
riateri.il, bec.uisc in the otiiissiuii ofihc gr.uitor’s name 
thcFl.niitifls me wanting 111 due reverence to the mciuoi v 
of their founder, I agi cc that they ought to shew their gi a- 
titndc to tliciT luuiider , and I say, that it thej , out oJ th it 
giatitude, weic to ntlesc .iny gift that shall bcolleifd 

1 them 
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tliem under n ^rint that imiiu* is omitted, until 

the onijabioii ncre loi.icted, I ihinh •-iilIi C(i'idiii.t 
Lould not be blamed but when tlie\ m\, Im it 
■ s they who um* the niiiiie, tint the\ have nii‘>iaileil 
thcinbeh eb, and that theuinie the ^raiiL ib itud, I think 
them iiniLh to be re)iri']ieiul(.H) On this point, tii.it llic 
omissiuii ot the fouiulei’b n.uiie lb a imUeiial onii<-sior, 
1 do tJiiiik that the King's Li/nn ease dues stioiigl/ 
weigh, lor the words r/oMti// ? !/,<-/£ imply ih*it 

was, as many others wcie, a buigh ol luyid toiindiitiori. 
and on that giound, as well as others, [ slmuld the V, 
the objection now made ought not to h.ive pi ev .ailed 
but when I look to the act 54 O, 3., and the piiipokOs 
tor w’IhlIi It was made, it at once m ts (he c|ue»tion .1 
lest. That act passixl altei many convey UK es lur thi* 
rcdempUnii of the land-tax luid been ui'ide. The r - 
s.»al IS, that bonie sah*s hate been 01 mat be unde by 
peisuns not stiictly uuthoii/ed Obsiite, this act col- 
lects biilcb iii.ido by jiersoiis not btiKtly aiithoii/i'd to 
I'.iaku them by uiiy nieiins. but it goes on to spcvily 
othet cases, by reason iliat the huuU did not ut 'lie 
time ol the sale stand hiiiilfcl to the s.u)ie usi >, i.i th.'L 
a grealci cjuiiiitity oi an ealate n'.ubt iiait been sold 
than was iic.cessaiy, or by leason ol vmiu" odur mistake 
or inacbciteiue, and it then enacts (hat all siic.h salts 
•hall be good notw ilhslaucling sudi nu-takes and inacl- 
.'-iteiiccs. A cuijioiiilioii tnniioL s|}Lnk lor ilsell 
uiv one lor ihiae I’l.iinliils iiiiblii Iniigly '-ny tlnit tin 
omission ol tlii'iiaiiic w.is iioLa inistaki and iii.idveilLue.. ^ 
Was It llu'ii .1 tiiip laid lor the piiichasi] f si, a*- in 
the land-tas. arts llicnis"l\'cs; the unji1iic.11 as to tin 
' pphcation 1)1 ihi- money rc'scibos jtsell into tlii«-, that 
'he nicmey was not paid as the act ie(|iiiic‘», th.il the .ut 
rrcjiuies sciiiie ])ai t ol the jiuichasc iiioniy to be p.iii{ 
to the Bank ol linglund to the account ol tlie coniini - 
sioneis lur the sale of land-tas, and that that which is 
dm substance is 111 elTccl uUogethei omitted, and th.iL 
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that which it* only u pci mitted application of apart, 
bwecps away all. There would be much in this objco- 
I'ioii, if thib were tlie only land sold by the Plaintill^ 
but that is not so. The hospital had many farms out 
at Icubo, w h ich were subject to tlie land-tax, and th<^ con- 
tract for the redemption of the whole, and it ib impossi- 
ble that they can foresee exactly how inucli they shall 
want foi the one or the other purpose. 'J'hcy go on sell- 
ing, and pay into the bunk all that tlicy receive, until the 
last , and at last sell this estate, and appropriate to the 
costs of their sales, so much ol tJic purchase-money as 
is necessary, and the small rcbidiic of 55. they pay into 
the hank. I am of opinion therefore that there is no 
uhjuction to the title to this land, and that the lessors, 
having convcj'cd tlic reversion to the Defendant, cannot 
now recover f 10111 him the rent which they havcgrantetl 
us incident to that leversion. 

Dallas J. I am of the same opinion. I need not 
considci whethui the corporation is properly named, 
but 1 sh.ill confine myself to that general giound, iiide- 
|iciideut of any other, and which supersedes the neces- 
sity ol considering the others, whcicon the counsel lor 
the Deleiidaiit icUcs,tI\at, admitting the defect to exist, 
the act 54 Geo. 3. docs cure idl mistakes. That this 
transaction of sale with this corporation took place 
boiu'tjttlvf is not diqiittcd. It was for a valuable consi- 
deiation ; and there is a mistake in the misnomer. The 
(juestioii IS, w'hcthcr it does not fall within the very 
words of the statute. Both the preamble and enact- 
ing clause applv to cure this delect. 1 am also clear 
oil the other giouiid, that whether nine or ten sales arc 
made, and tlic purchasc-moncy paid into the bank firsts 
and the money for the costs paid all together at last, 
or whether the proportionate costs arc retained out of 
the proceeds of each sale, is rjuite immaterial. 1 there- 
fore 
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iorr, on tins, as well as 011 tlie other point, fully ofp'cc 
'•^'itli iii\ Lull! CliielJustiL'c. 

Fakiv J. Tins IS a must iiuiiglitcous nLlion, anti the 
liospit'il, their inline, ha\u .iflivLil their eoiii- 

111011 seal, .niiil ought not to be hcaitl to avei against it. 
lJut iiidepciuit'ntl\ ot that gi omul, 1 think the A/i/g’s 
T^ynu case is liillv as stiuiig ns this, and that the omis- 
sion ul Archbishop name is imuiiiterial. Uni 

I think the ctatiite is decisive, even if these objeitiuiis 
had more vveiglit than they have One point I will 
notice, lliat the Delcndaiit’s Luuiisel propci ly imswci (‘d 
in his replv, tliat it is not to be expccteil tliat the salts 
will all be made to one man, and thereluie, ivJielliei 
that pm chase-money which is first received be applied 
lo delray the costs, 01 that winch is received altei, it is 
niiinatei ink 'riiei cfoi e the judgment must 1 h* 

For tlie Dereiidiiiil. 
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'I^lll', FlaiiililT sued out a capias ad t csjMHdcndum, 
with an ac cIu’ih cLiuse in debt, on which the l)e- 
eiidaiit was ai tested fur 4000 k by a mistake, his 
declaration and notice of vlecl.iratum were 111 case and 
•et in debt. 

yuu^Uan Serjt. had obtained 111 this teim a i<ile ni\i 
I hat the Plaiiitill might amend the dccluruLiun bj con- 
verting It ftom a declaration in case on promises, to a 
dc'clniation 111 ilebt, in conformity to tlie ac cliam clause 
III Ins capias ad t eipondenduvn, on payment of the costs 
ol the uniciidment and of tins appheation. 


Wlicns the 
PlaintilT liad 
sued out pro- 
cess in ilcht, 
and declared 
in case, and 
there! >)’ ilis- 
cliarpcd the 
bail, the Court 
refused to 
amend the 
declaration by 
alteniig it 
from debt to 
ca^c, so as to 
hold the bad 
■till liable. 


ticrjt had on the other hand obtained n rule 
niM to enter au %.jsQtietctui on the bail- piece, upon the 

ground 
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ground tiiat the same mibtakc entitled the bitil to iIiLir 
diicliargc. 

Both rules were now discussed together. 

Best and Onslaat Scijts., for the Defendant, contended 
that the bail being now di<>cliargLd, the Court uoufd 
not make an alteration nhich should cliainc them. 
2dly, This was not to amenil, hut to make a new dc- 
duration in a new action. The pro} tr of the rule ought to 
hase been, that the PlainlifF might declare anew-. This 
SI as materially dibtinguishablc finm Flight {a\ 

lor thcic sscre no bail. Where the interest-, ot the 
I'l'il intervene, the Court has never gone so l.ir .ii to 
renew the linbilily of the bail, it the rinintifls have 
hv' their own inadvertence di&chargid the ha'i ironi 
their icspor.sibilitv. 

I'ang/tan, corird. The Plaintifl’’s application is not 
unusual; it was recently granted in Billing \. I'lig’.u 
The amendment altcis not the substance of tlic HCiiuii 
'\\ hilc proceedings are in pnpei, the Couit in.iy niuKi 
any amendments. It is a const.iiit practice ot the Com t 
to amend, c\cn in writs of execution, a Jbilioii in this 
ease. 


Ciicrs C. J. It certainly is in the discretion oi the 
Couit to grant amendments of this sort, or not; anrl 
the practice is, where the party lias committed a 
vvliich would prevent his going on and ultnnatul} iv- 
covering, the Court has permitted him to amend --(i 
much, as not to be precluded from those benefits, whith 
the statute had designed him. Even the ciuic of Bil- 
/.''g V. Flight falls under the same description, lor the 
9Ct oi parliament only grves an action 111 debt, and 

(a) jintet VI. 4191 

the- 
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t}*e Coiitt ut Exchequer doubted ulielher the Plaiutiif 181 5 

lould lia\e ilie remedy of a distcoverv except in that ‘ 

T. . 1 / t LL\nr 

jLiioii But heie, there is no ieii>oii aa between the 

Pljitiun and the Defendant, win th'* Plaintiir may not Kibbimmum- 

proceed and recover against the Deieiid.int ; and the 

onlv ubjCLt of the amendniont here is, that tlie bail may 

be precluded Iroiii availing theinsi‘lves of that discharge, 

winch the Plaintiir has given him bydeclaiing 111 case 

after he has ai rested the Plaiiilin* 111 debt. I nri not 

iberclorc iiichncd tn make a precedent in this case, and 

cuiiscquently the first rule foi the amendment must In' 

dischaigcd, and tlie rule for exonerating the bail must 

be nradc absolute. 


Dor, ott the Demise of Hatch, f. £i.l(K. 

J N ejectment for Luids in the palish lilvilif Casllt’, 
tried at the Iforcesier sunniiei iissi/us 1814, befoie 
li ifatdi B., a \urdict was found for the PLiiitifT tor 
one moiety of the premises, with libcity fui the Defuiid- 
‘ir.t to move to enter a nonsuit. On that motion made' 
I'l yiickaelmai term 1814, the Court diiected a special* 
ci^e to be stated, the matciial pails of which in sub- 
■'taiice were, that Joseph Peait being seised 111 fee of a 
moiety of the premises, iii 1720 devised nil his fiee 
iantls ut Credert or Kersoe to JOhzabeth his wife for hie, 
.iiid after her decease, to Ins son John Pcatt mid his 
heirs for ever . all the aforesaid lands lying 111 the parish, 
of Illmltf Castle^ lu the county of Wmcestn, and all hist 
free lands above mentioned, if it should happen that his 
son John should die unpossest of them, or without heirs, 

1 c gave them to his daughter Sarah Pi.art, and her 
i eii . 'i'hc testator died so seised, without nltcimg 01 

revoking 
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revoking his will, leaving his wife Elfsabetk^ his son 
Johi, and his daughter Sarah lum surviving. By lease 
and release in 1 745, being a settlement previous to the 
marriage of i/oAn Peartt Jcka Peart conveyed all his 
lands in Ketsoe to tlie use, after the marriage, of himself 
and Ills assigns foi his hie, sans waste, reinniiider to 
trustees and then heirs during Jus life, to support con- 
tingent uses, remainder to the use of P. Ward, his in- 
tended wife, fur life, sam waste, lemaindei to the use 
of die heirs ol hci body fa^ hinisell, remainder to the 
use of hii onn right heir. Thu man lage took eflcct, 
and John Ptail, the <>011, continued possessed of the 
promises so settled till 1747, when lie died, leaving his 
widow Ptameif, .iiid one child, his il.iughtcr Plizabctli. 
The widow Pi antes continued 111 possession, and during 
such possession, 111 Mn/itteiinas tcim 1*768, a line uas 
levied, in m'IucIi she luul Plizabelk hci daughtei ucie 
deforccants, ui all himUin hjnsoe, s\heioin Prances and 
Eltzabeth Peait, 01 eitlici ol them, hiul any niannci ol 
estate of iniiciitaiice; 'and by a deeil dated the 6tli ol 
September 1768, the uses of that fine were declared to 
be to Fiances Peaif tor lile; remainder to Plizabeth 
Peait in fee. In 1777 the daughter Elizabeth desiscd 
the premises to W. Pest and J. Wihon, and then heirs, 
^ trust to permit JV. Hull, and Betty his wife, and the 
^nrvivor of them, to rcceisc the rents for their lives and 
the life of Uie longest In Cl, expectant after the death 
of her mother, and then to the u-c ot the hist and 
every other their dauglitrr and daughters in tail female. 
Ptroclamatious were duly indoiscd on the bclbre-mcn- 
itioned fine, but no other evidence was given of then 
Niaving been made ; and this evidence was objected to 
by the Plaintiff's counsel, as insufficient to piove thelact 
ot such proclmnottons having been made. Elizabeth Pcarjt 
the mother died in 1 769, and Piisabcih the daughter died 
unmarried m 1799 without altermg her will. Tlic De- 

1 1 Icndant 
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feiulaiit was in posscssiuii of the proiiiNi-'i as lessee ol 
the eldest daughter of H. Hull and Brl/ij liis nile, who 

ere both dead. Sa^ah Pca>lt the daughter of ir(»!t7>A 
Peait the testator, married J. llatthy by vtlioin she had 
one son named Saiah Hatch dieil in 1776, 

and her son Fraun<i died 111 lit 10, Inning the le«soi ol 
the Plaiiitiir his eldest son and hen at law, ulio was 
also heir to .Tbrf^i/r io John Pcait^ nod to Eliza- 

beth Peait the thiiiglitei ol ,/oAi/ mill l'itiiue\ Pmrt. 

The question vi'.is, whethcM the J^Jaintiil was eiilitlnl to 
recover a moiety or any oilier part ol the premises. 

'ilie Coiiit intimating u di'cided ojiinioii that the 
pioLlaiiialioiis weie not pioved, 

I.>eni Scijl., (01 tlic Pluiiitill, eoii/iiied his argiinient to 
the point lh.it the woid liens 111 the will of ,Josi‘i>lt Peutl 
could nut mean hens generall), fin John Pctnl could 
not die without hens, so long .is Ins sistei Sutah siir- 
vitinl him* it tin relore must mean hens ol tlie body, 

.and niitsmudi .is the hens ol the body ol , Mm Peat I 
li.ad laded, and the rnie, witlioiit pioLl.iiii:itioiis, eoiihl 
not bai by iionclaim, the leinuiiidei to Saiali Punt 
liad taken elleit. 

Beit Serjt., lor the Deleiidnnt, contended that unilcr 
this will John Peait took either an estate in fee simple, 
or no iiiteiest at all It was diihciilt to understand the 
meaning of the woid “ uiipo«sc!ssed,” but the only con- 
Ftiuction It w'liiild bear, was that il John Peait died, 
living his muthet, the estat« should nbsohitily go osei 
to his sistei. II John Peat I took no estate, there had 
lieen an adverse possession ci'Ci since I 7 i 5 y, winch, by 
the statutes ol hinitatuui was a complete bar. Me 
agreed that when a desise ovei in default of lieirs is 
given to him who la the real heir, it shmveil th.it the 
word heirs mciiiit hen.- ol me bmh Ihit Sarah Pum 
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Ajh not iiccc*>sirily the heir of John Peart, for 
might have a brothei Ivorn, and then that brother wou'd 
be the hen of John Peart. '1 hcrefore the word he:r> 
was here to be iindciNtood nccorcling to the ordinarv 
import <jf the word, anil was a contingeii; 

estate to Jt}hn, Peatt, niid the contingency of Jus sur- 
viving the tenant for life not happening, he took no 
rotate at all, anij there had been an advci sc possession 
lioin 1769. 

Cl mss C. J. relieved Z>em fiom replying. It i>> rle.ii 
that this testator never meant that hiv daughter <iliouhl 
lake, unU":s ihuso whom be ca.lls the brxrs of bis 
son should fill ; and as he gives the nevt remainder 
to his daughter, afrer tlie failiiic of hens of Ins son, 
it is elo 11* (bat lie me mt 11 elass of licirs, amongst 
whom the daughter coulil not be cninrierntrd, ior il 
otherwise, he would be giving a iiiiiaindci over, winch 
could not take elfeit, till allcr the extinction of the 
person to whom it is ^iven. Thu first devisee John 
Peatt tlicrelbie takes lui estate tad, with remainder 10 
lus sisU'r Smu/i, uiid so notliiiig has been done viIulIi 
bar" her right to leeover: for the fine levied by 
KUzabeth the dnngbter of John could not bar the 
ri'iiiainder over, and the proclamations not being 
jirmcil, there is 110 ground loi a bar by the five gears’ 
luiii-claiin. 'riieritoie the Plamiin’ is. ciUithd to 
recov or. 

I) liras aiii! PinK Js. conciirreil. 

Jndgniciit for the PJaintj/r. 
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Ross, Demandant ; Wiiciil Tenant ; Wouci: F<b 9 

and Wife, Vouchees. 


'JpHE decil to lead tlu* iioos of .1 reiovor\ LoiiMAeil 
“ all the litlioti oi com giaiii, .uul liuj, under ihc 
<lcnoniiiiation of great titlies,” oJ uii extensive eotnte, 
the parcels of nliicli it had ))reviuubly (‘niimeraled 
uith great particularity, bet did not jiiiiport to eoii- 
\cy any portion ot tithes 'I'lie rc'cucery coinpri/ed 
400 acres of land, 150 acit's of niendou, i ;o acres ol 
]>asture, 150 acres of wood, 50 acres ol Im/e mid 
liciith, 50 acres of marsh, and a jiortion ol tithes issuing 
out ol certnMi lantls called Paihu’i, and Hpitul 

//;//. 

Vaughan Serjt. ino\ed to umeiiil the ieuo\ei\, l>\ in- 
serting therein a portion of tithes issuing out oi .ill tin* 
parcels of land expressed in the dctxl to be loineied, 
and chut not being allowed, liciiioctd to siibslitnti* tix* 
great tithes of all the lands comprimi, .indsiiiki out 
the w ord “ portion” Irom the rec o\ er^ 

Gibb-s C. J. A porUon of tithes is a distinct thing 
of Itself; and the “ portion of tithes” cannot relate to 
the tithes of all those lands of which the retnsery was 
sulFcrcd ' It now turns out the whole is a blunder 
Parties to cases invoUed in such notorious ami iiuoiii- 
prehensible blunders us these, ought to be \eiy iiell ac*- 
quainted with the facts bctorc they come with tliese 
app licatio ns. I wish it weic considered that the 
amendment of lines and reco\enes is not a motion of 
course, and that it requires nt least as much attention as 
the examination of a title to an estate. This is ri a ei y 
extraordinary mistake; by the deed to lead llic ives .nre 
VoL. VI. L 1 to’i- 


W'lir-e tlic 
]iiitics intciul- 
III ' 10 sufTcr a 
itLovi'ry ul the 
irnit mills of 
iiLir loco 
srrLs of laiiil, 
iiilfiri'ii the 
n. oil rv 111 T 
pnrtiini o‘ 

mills I Miiii'^ 

lllit ul cjiilv 
iMO l[o*i‘s, the 
Cl iirl, iiith 

{Tl It Jll •If'- 
liiiiii ’jI'ITi ml 

till (in It ml s 
1)1 till' ivIidIl' 

10 he ziMiil to 
I he rciiiwr), 
hut reliiseil lo 

:nkc ii’Ji the 

purliuii 
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1816. ii'rtaiii Iniicl', and the Iilhcs ot'ull these lands 

■- '* tiuro IS no mention ishatcvcr of a poition ol tilhci': the 

Dciiuiulant. iccovciy Ims a portion of tithes out of certain landa* 
naming t\%o "pccific closee, and not out of the re^t. 
1 his ib most iiicrodible, that where a deed declares the 
use of a recovery of certniu premiers into tlic rr covery ^ 
thioisii n certain portion of tithes, uhich ib not stated 
in tlic deed declaring the uses. We cannot sinke 
out thib portion ot tithes. We do nut know that the 
retoM’iors h.iic not this portion of tithes, nor what in- 
terests mo may aiFcct by btiiking It out. 'I be parties 
iti<iy lia'.e since sold this portion of tithes to another 
Suppose .my person wcie to come, in the ne\t term, and 
toiiipl.iiii, that III .tinomhng tins iccovery on the ailidavil 
ol thr-se dejjoncnts wc liud revived ..n entail of this |wr- 
iion oi tithes, nhich be had before purchased, and had 
1 1.1 id iccc ^ ioi It It lb Milh the gi cutest hesitation that 
( 1 enturc so tai as to hold that wc may insert the m ords 
** all and all manner of tithes oi hay, corn, gram, &c. 
f)l the land aforesaid,” but mc think that thiKc words, 
nut being iiicniiMstent with tiu* otb< i, ni.iy be added. 


r,i I 


WooiihN V. Moxo’c. 


Where theshe- ''PHIS Mas an aetiun coiniiieiKcil agaiiit.! llu* sin id* 

t^lM^tcndants Hu'lloi ail cvcape, and also tor nu'cey mIucIi 

on a capuu ad be had received to the Plaintill’s ubc, under tlic talloM- 
intufacun^ 

dum, erroneoiuly issued on judgment on a hul m.ognizjncc, and ihey had paid him 
the amount of tlie judgment and costs, whtrLOii he ilischargcd them ; and receiv- 
ing notice that the money belonged to the assignees of a bankrupt, refused to pa\ 
It over to the Plaintiff, Hrld, r that the sheriff was guilty of an escape , but, 2 
the Court relieved him from the actinii for an esc 3 ]ir, leaving him liable tn the counts 
for money had and riceiwd, that the PLir.tiff might litigate with him the avignre’-- 
right to the money 111 the nii.i ill ’s hands. 
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iiijj ciicur^stiiiiccs. Proceedings liad been coinm«*iicrd 
b\ <:i iif^Jlictas ogaiiist certain bail on tboir recognizance, 
and ludgmciit haMiig been obtained against them, and 
a capias ad sati^aciendum it.sued thereon, the bail Mi're 
tnkcii, and lhe\ paid into the hands of the sherifl' the 
amount of the judginciil and costs, wheieiipon he per- 
mitted tlicin to go at large, and on the barnc day re- 
turned on the writ, that he had taken the Defend:int>-^ 
but that he could nut leg illy detain tluin on a Jiidg- 
ineiit on a bail-recognizancc nid he aho returned th it 
the money was iii the slicitil 's liaiui*^, but tli.it he h.id 
been on tin* <.a!no d.iy s(i\ed with iiutiLe that lln^ 
money so paid to linn u.is tlie iiionei, uuc ol tin* h.iil, 
but ot the princi[)<il, and that the hitter had beconie 
b.inkiupt beluie he -.o liiiui!>hed (he inoiiei, and tli.it i' 
then line belonged to his a* s|»i)eis,%vheii‘iipou the bhenO, 
being i(‘cjuiretl bv the I’l iintiffto piy ovii (he money to 
him. lelused so to do, and the 1*1 niidll h.iil coinnieiiiid 
this iLtioii lor an escap*', .uid ioi (he luum \ so ji.iid to 
the bheriil. 

lilosic/ Sn]\ hid on a loiiini d ly moved, on (he 
aiUhorit\ oi 'i'lui g/Joii \ i'la)kr(^i'\ ami ‘i duftan in 
^ Stilk. (^/j) to set iisich' the pioceediiigs in the p.iseiit 
acfiuii ag.iiiist the sliciiif| on the giouiid that, is the 
process .igauist the b.ul was crioiieoiis, which apjie.ired 
on the Phimtilf’s declaration, there could be no escape 
blit upon the suggestion ol the Court, he took Ins iide 
MO to cpiusli the writ of capias ad satisfai tendum. fn 
di.iiMiig up tin iiile it w.is eiitiiled m this t nise i.i 
wliiih he hud uiigiiially mused, 

Jtosanguct Serjt. now shewed cause, first, upon the 
ground that the rule, rckating to proceedings which 
w ei e not in this action, was w i ongly entitled, and that the 

i) Wh/iS II. irj. {Ir) V.l/if. 186. 
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Coiiit (Oiiid not inrdcllr M'lth the rajHas ad sattffacicH- 
dura on tlir present lulc. Sccoiidl}, Thu bail had su 
Imig lain by, that no rebut ought now to bu gi\cn (a)* 
Thirdly, payinoiit to the hhcrifi' doc 5 not satiaiy the 
H'nt u( exei iitioii, until it be paid over to the Plaintiff- 
Slatljard v. Aui>lt‘u [b). It' this pruce^s weie cironcous, 
the sheriff' might lefusc to .icL on it ; but basing acted 
on It, and discJnirged the Detcndnnt, he is liable to an 
iicLion foi -111 escape, ioi it he had in the fiist mstanie 
ol)]('i'ted to -letnig on the piuecs-, the Pl-iiiititr might 
have had olhei piocc;s> (t). The Plaintiff is at tcasL 
r‘iilit 1 ( d to Ills costs, baling well i ommenred his action 
but liirtliei, the sheiitF ought not to be relieved bj' the 
C-oiirt, unless on the terms ol Ins paving the Pl'iinlin 
the eionoy 'I'he piesent ai lion was coiiiuienced .1 vi-ai 
<-mce. and no motion has heeii in.ule on the pint ol tlio 
bail loi lehel 'I'luy did not eoinpl.un It was, lie 
Slid, a veil iinpoi t.iiil ijiiestion, whethei tin assignee 
weu* eiiiillid to ibis inovei, paid, as it was, under legal 
(oinpulsiiMi 

Jibi'ff 111 siippojt ol Ins iiile The bad could not 
VI I II (nine liitliei they p.iid the money, iiid llioiigli 
tliev ]jaid It oil an illegal aiiest, they paid no more 
than llifv w« le bound, and (oinpellable by other pro- 
cess to pay The wut is aihiiittcd to be impiupcr. 
The sliciill, an officer ol llu. Court, out ol which an 
iiiegulai pi 01 ess has issued to linn, ap]>lie>-, ns it is 
]iio|vei foi liiiu to do, to the Cuiiit, to have that 
irriegiilai jirucess set .ibidc. The money paid by the 
bad leiii.iins in the bands of llic sbeiiirior such person 
as IS entitled to it. 

CriUBS C'. J. As to the objection miule to the title 
ol the affidavit, the Court would easily cure tliat by 

(a) Bajly v.'ritHi(uj,anfe,u. (•) Dr jOruiji’s caac, S Co. 
114 . e- 

{h) nJiHjit 46 s. 

jicr- 
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peiinittiii^ till* btiLTiH to re-biV(.Mi liis iii the 

othtii cause. ] was struck at fust with the uicuiii''taiice 
tliat a year hod elapsed, and 1 LoiiicidtHl wiili the .ngu- 
iiiciit, that aftei so Jong lying b\ and deluding the IM.iiii- 
tifl, the proLccdings cannot he set aside. The bail h.ul 
nothing to curnplain ol, unless they had chosen to bnng 
Jii action (it trespass for the arrest. 'I'hey p.iy the 
money to the sheiid, and, supposing it then own inuiies, 
the money belonged to the PiaintiU'. Hut the sheiill 
has notice that it i< the money not ul the bail, but ul 
the prineijial, who is become u baiikiiipt 1 think the 
sherift' ought to be lelicsed trom the eouiit loi an 
cscajie, leasing the Plaintifi' still at libeity to puisne 
the sheritFon ins count for money had and remvcsl, on 
payment ut costs by the hlieriffj because the action was 
well commented. The writ oC captm ad sati’^aciendam 
IS not to be set aside, because it would destroy the 
foundation ol the ail ton. 

Kiile ubiiulutetu >>tiike the hist 
c'oufit out ol the dec laiatfiiu, 
on piiymeni ol co'ts. 


i8i6. 


Wixiutv 


Moxiiv 


Nk’IIOLLSI. Nkilson. 




JJEUt Scijt. opposed the dischaige of an iiisohent \ Deli n 'am 
debtor, upon the gioiind that he had bcvii ii-- •al'in in c\c- 
maiidcd by the itisolsenl ilebioi s couit, when lie had 

• ntkjf laLaLlon^ 

been brought up tlnihei to obtain his dischaige under under a um 

the statute cj Gio. 3 £ 102 . a. 7 . This Couit would itd 

sut.jjurmi- 

aiim, murii- 

able in Mtchaelmai tfrin, appl/ing in Hilary term following for Ins disihaigc luu'cr 
32 G. 2- c 28. applies in due time. 

Tliough a prisoner has been remanded by the insolvent debtor’s court for not 
satisfactonly answeniig, (he court in which he is committed will not refuse to in- 
quire into the case on liis being uga 11 1 rougbt up bi^ore them 

L. I 3 infer 
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1816. infer from lli.it circiimst.'iiicc, that he had bet 11 i>f 

' ■ " a wilful concealment of hi'» elfccts, and though he ihd 

V not deny that ihi^ Court had a concurrent jurisdiction 
tiiatj yft they would so far give crctlit to llie deci- 
sions of th.it Court, that they would not fuither investi- 
gate a qucilion winch the other Court had determined. 
1 fii also contended that the Defcntl.'iiit’b preacnt appli- 
lation came too Lite: the st.'itiile 33 3- ^ 5 5- 

v.is nware, enabled any debtor who should ncglt'ct 
t«i l.ike the henetit of the act 3a G. 2. c. 28. s. 13 witluii 
(lie time liiiiited, and should mnke it appeal to t'lc 
Couit that such neglect aro'n: out vil i''iioriuice or iiiib- 
t.ike, to lake the benejit of llie .ids as il he or she had 
taken the ■‘iiiine w itliin the time liiTiilcd,” hut that did 
not .ipply to a tasc where the oeru-sion of the I.ilenP''S 
ol the .i| iplic.it 1011 was, that the prjooncr h.ul been rc- 
in.iiided lot wilhil conccMlnieiit. The piisoiia>’ wm-> 
chaiged in e\c« tiLioii on thednj .tftcr the end of 
tciiii. and the time gnen liy 32 G. 2. .*• 28 s. 13. lor 
the application, is, ** bcftire the end of the /list teria 
t.liicJi shall bo next after anj’ such prisoner shall be 
i iiro god 111 execution ” 

(Lillis (/ . 1 . Jn die case where the wiit of captus ail 
'•/iU iciiiiuin Is leturnable 111 yiichaelnia), term, as this 
I , we iiiidei stand from the olliccr, that a petition 111 
H'lnuj term is :ilw.av> considered .is bcin<; within the 
liniited tune theretorc ins iipplic.itJon is not too l.itc. 
On the other point, wliatevcr ground of suspicion there 
r ay be against this man, wc C0nn(}t t.tke the procecd- 
i.igs ot tlic other C].oiirt for the foundation of oui p'dg- 
nicnt. It has been detcriniiicd by the Court of E\ciic- 
qiiei, I understand, assisted by the Judges of the Court 
of King’s Bench, that the jurisdiction of the msoKent 
couit docs not supersede the juri«dictioii of the other 
1 oiivti, The Plaintiff may therefore proceed to put 
O'lest.Oi.j to iljc prisoner. 

l'p<>n 


2 
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I (ion lii> pvamiiijtion, Ini "dicdulc upjirniing iiii])ri- 
I'Lt, llir piisoiiai ujs 


Kcmaiiilc'Lf. 


1816. 
Nil iifii f 

v. 

Ni II SUN 


PlItK Haiimovd. 


lit, 13. 


FlftiPtifr (loilau'd that In* had ciiiployrd lliP 
l)i-ri.‘]]d int as lilt .igcni to proLiiic* an msuiaiirc toi 
I joo/. on good-i ol the Plaiiitiil' shippc'd at Malaga hj 
tJip l\ml, iiii a part of tlic\o\age fioni Malaga to 
Jiublin, tu uit, fiuin iiibtaltai to Diiblii* . nud nssignrd 
lui brLMcli that the Dcfcndiuit nould nut piocuic such 
lioiiia'ici*. but iiiocuieil an insuian,.o to cover froods 
liidcn at Grbraltm, and not at Malaga tbit the l*)ain> 
lid 's \os''c*l took in ^uu<]!> it Malaga^ “ to bo cm 1 icd from 
Malaga to (JihaUai, and tbciuc* to Ihtbltn ” that the 
PlaiiJti/rua* lotLiaitcd, tin. gdtids lost In an nii-uiablc 
ii*k, and till’ Planililf dcpineii oi Ills expected iiidrni- 
nit\. Annihei count stated insstiuctioiis to iiibuie'Mur 


It IS pro's 110- 
glippncp in an 
in>'iiranrp liro- 
kiTi riii|ilo\ pd 
tn insiirp gooils 
Irnm a certain 
point 111 their 
voyai;c home, 
to rtlirt a po- 
liP) ■ It and 
frniii” tliat 
poiiili" bigin- 
ninp Itie ad- 
Mniuic Inini 
the loading; 
tliPtiuf on 
bo ird ” 


a p irt ol'liie nn igi’ I'loin Malaga to Dublin^ to ivit, fioin 
(wibrultaj JSuV tu JJubl/H." Upon the liiil ol tin® can* i* 
ai GiiilAhall, at the sittings altei M.!chaihn(t^t{;x\o l8i^, 
Udine C J., the Plniiitdrinoivdaleltei dated liuiii 
Malaga^ iiisti iirting the Defendant “ to iiibiiic looe/- 
on goods slii])}ied 011 boaid the /Vtir?/, from Cilml/ai 
\.o Dublin 'I'liat the Piaintifl took the iisk on hiniseli 


Iroin that plucc to CibialUn Uay^ nheielie should ^eiid In , 
letterb on ^hore." The icbsel sailed with the goods, on 
board from Malaga^ and in her course hut e to m Gihra^~ 
tar Bay^ and sent her letters on slic^e by a boat Irotn Al- 
grsira’i, and did not touch at Clibiallaif but on the s.inie 
day pioceetlrd 111 her voyage, and was lott by striking 
on a iikIv The Deicndant had cflccted an insurance 


L I 4 


ti 


on 
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4ijr, 

l8lrt. 

U. —v— / 

Park 

II \MMUND. 


*'■ on ^oods hy tl)c Pearl at and ironi Gthrallat to UubUnj 
bogiiiiiiii'T thr adventurp from the loading thereof on 
board at GibiaUat” the underwriters not bring upon 
tins policy liable to make good thr Joss of nicrchandi/c 
shipped at Malaga^ refused to pay ; and iii an action 
brought thcicon thr PlniiitilT uae nonsuited on this ob- 
jection. 'I'lic Detcndaiit unininuiiicuted the trrms of 
the policy to thr PlaiiitifF IninsLlf, who approvrd ol 
them, 'i'lie Delendont contended that this ivas not such 
riasm negligent la as rendrird Inin liable to pay. Tlic 
jury, howc\or, loiind a verdict for the Plaintiff, which 
Copleij Serjt. m this term oJitaiiied a rule ntez to srt 
aside, on the ground tiiat the derisions in Spilta JVood- 
inan (o), and Melltsh v. ylllnult [b\ on the point w hereon 
till. Plainlill was nonsuited, h.ul been so recently pub- 
lished brlorc offrccing Ibr iiistiruncr, that the DririidaiiL 
was not icsponsible loi not being acquainted with 
thrill 

c 

iSAryi/M’if/iSolicitoi-GencraJ, now slicwcd rause against 
this rule. Gihi altar and Gibialtm Bay arc two plaers 
iiialci tally distinct. At GibialUti thcie is only .v small 
harbour defended by a mole Gibialtai Bay is uii ex- 
tensive bay til rough which vcascls may pass at a gicat 
distance from the shore Tlir Dricndaiit ivns siifH- 
cicntly apprised by the Plaintiff’s instructions, that hr 
only meant to pass thiough the Bay., not to go iiilu 
Gibraltar, and that the cargo would be shipped at Ma- 
laga, not at GtbraUar ; it was therefore the Defendant’s 
duty to have effected an insurance on the goods from 
Gibt altar Bay, in her homeward course from Malaga. 
It is sufficiently notorious, that upon an insurance, be- 
ginning the nsk from the lading on board at Gibraltai, 
thr Plaintiff could not recover against the underwriters 

(<i) 2 Mtiu/e iff Sf/w 106. ( 6 ) Ante, u. 416. 

for 
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tor goods Iddcii befuiu ttn- vessel reached OiftutUaj^ 1816. 
jnd It MU', u fWil ut the 1 )ctciidaiit’s duty to be 
of tliat [iDiiit ol Jan. 

Hammond. 

('opleijf III mipiiurt othis rule, uig(‘d lli.it tliuPlaintifl’N 
uiatructiiiiib ncie to ]ii<>ur«‘ lioiu (itbjnlfai , not from 
tlio Bnty, .iiid they noulcl nut h.ive autliuii/ed tlic L)e- 
foiuJnnt to iiisuie iiuiii Gibialfai Jiai/ At all evc'iitb, 
if, on .mice (uiiMi union ot tlic letUi, it requiied an 111- 
•>ui.ince at anil Iroiii Ciibialtat liaip \et it wiib not 
trross iiogligi-iiee. It the polit\ liuil been elleited linin 
(hbialtm liap, .iiid the bliip h.id gone into Clibiallait 
(and the ncteiuhiiiL could nut (uic*t>et‘ that she nould 
not,) Jt nould ha\e been n deviation winch nuiild have 
discharged the uiidet ivi iters , the Pluinlifl' nould then 
liavc insisted that he had iiistiucted the Deieiidaiit to 
insure from Gibialtu}, and tlint he ought to have iul- 
loncd the liternJ, as now he contends for the con«triictivc! 
orders of the Pliiiiititf Ills dnections uie lu insuie 
from isihiaUat to Dublin, though he lakes uii hiiiibelt 
the risk from Va Oibialtui Batj v hnt nas to 

happen atternurds n is no lunccni ot the Lrokei’s, In 
nos only to obey those insti uetions, and iiisuib (inni 
Gtl» altar to Dublin 

Giubs C. J. It is impossible for the case to be pul 
more clearly, 01 more ingciiioasly than it is by iny 
Brother Copley, but the real neglect ot the broker con> 
sisls in his not stating that the goods ncie laden at 
Malaga. Tlic PlaiiitifT states that he does nut mean 
his vessel should go into Gibraltar^ but should send in 
liib letters from Gtbt allot Bay. The msurance there- 
fore ought to have applied to the voyage so clearly de- 
scribed in that letter; and It does not. 1 do not say 
nhetlicr the dcscnption of a voyage from Gibi altar 
home, nould cover 11 voyage from Gibraltai Bay home; 

hut 




flASKS IN HILARY TERM 


i8iA. !>«' 1 .un, Lliat tlic brukcr oiijrliL not to luvc pu'> 

tliidcd, .lb he has doniv the PlaihtiiT IlUiii t}i.it 

question, the biokor, however, ought to i a\e !v!2ct^ i 
JJ 1 MMO.ND. how to dcsciibe that vovasc , but the action is nroiiV'it 
for a diftcicnt neglott, and 1 can see no rc.i<<oii lo 
distuib die seidiCt. 

Dai.las .r. concurred. 

.J This point basing been bottled ever since 
Jiohimon v . Fi cnch (<z), and donm to a late case {b) in 
Maulf and ScLwijitt that an insurance to commence from 
the loading of goods .at a ccitain point, will not attach 
on goods pieviniislv laden, no pcison uho iindcrtarces 
lo insure foi others, could be ignorant of it. It is of 
Mt ■' great inoniciit that those who iindcrt.ike such im- 
poiiant business .is this for otlicis who are abroad, 
‘.hoiild be aeqiiaiiited \\ ilh the pi opri mode of tr.'ins- 
.uliiig it, and if thev undertake it without such 
knowledge, they ate liable to the assured for the coii- 
••."([ueiic ^s. 

Rule discharged. 

(.<1 1 1 tiii, ij i (A) RIellub 1. jlUnuttf , Alau r Cj* Stl'Mt it'6. 


Kiiiii u. Andk \|}1 . 


(.'I I.. > - HIS W.V .vn actiou upon a policy uf iiibuiaiice iipua 
St ni*, ',1.11 Lil goods, at and from London to yiadtira, valued at 

tOfCVWWl IjO . 1 1 » , 

lurrals ol i:u»- P'^y i^veiagc on each package. It was tried 

po vilur, wsilIi i}L.foio DalUts J. at the London sittings after Mickaelmas 

pnihib licit 

b, pio.I.iiTi ition, cxpnrrsd loo barrel* Held that he mi^lit rcro.er ag.-i.nst tbe 
.■l>r tutu '' . ^aIuc oi the ijo burels kccased, 

ter. 1 
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ic^iiii 1815, ^vlioii It nppraml iluit tlu* IMimtifls hiul 
fjirod Aiul laden tlu> <ihip .L.m lt»r thr\o\:ig(', and that 
jinung otlicr goods Lulen on board ueie ^00 barrels 
<jt guupoudcr, the expoilatioii of wmcli, nt the time nl 
tint :ul\ciitiiu', was pioliibitixl by a lo^al pun lumuticn, 
d'lted 23d 181 4, issued puisunnt to the statutes 

1 2 CVii . 2. r. 4., 2^ fr. 2. (.16., :itid33fT 3 r. 2. r. 4. The 
IMaintifls gave u-i 01 1 duty CMdeiiteui a lieeiice obtained, 
on their own petition, hum th<‘ king 111 cuuiuil, to t^x- 
poiL 150 baiielt of guiipowdei on braid tlie ship Ann^ 
iroDi iMudun to Ttncn/fi’f utidei the usual LOiiditions 
■uid alleged n sumlar lieente to JtiAn/i/fy and 

C'o loexpoit otlici 150 bat I els, hut both the Inences 
hail been captuied with the ship Ann. I'liev ofl'eied no 
evidcuLe to (iiiiueci the hittci licence with theinselvi‘s, 
and the pulitiou ul lltlKtnson^ and Co., on 

which that luence w is obtained, pia^’eil for a Iicciili 
to them seUes only byiiaine; nothing in eithei licciite 
appiopiiatcxl the ]ieii)iishiou to any spei ilu iiiiClI oi 
thepowdei. bcijl , fui tho*DeSiiul.iiit, (optended, 

that the licence loll ilAuiso < was not 111 ii'< a iiiiiu tiiiiis- 
ieriiblc, and thereloie, sPjijKising it weie jnmed, il co'ild 
not be applied to the second 15a bai>els, the i ,|'oita- 
tioii ol which was couseijiirptly ilhgj, .Pid that ille- 
gality coiUainuiated the whole adteiiiuic, and tip* whole 
loiiliacL oi insuiaiice; and the Pluiitdl niusl i'leieloie 
be nonsuited. J)ul/a\ J. tliouglit tlr.t tlie licence, being 
gi anted loi the es.jiortatioii ot gunpuwdci lit lime nl 
wai, was to be ' ti II tly coiisti ued; but he u’seiied the 
point, sLibjei t wlieiclo the juij found a \cidii ' loi tin 
riiiiiJ tills toi the \a1iic ol the whole cargo. 

licsi haMiig acconhiigly obtained a ruK 1. - to set 
.aside the ^cldlct and enter a nonsuii. 


40r 

181O. 

KiaK 

V. 

AMIJt.Mli'. 


SI rjhni 
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Str 

ih!f S/n‘i>firn/^ S'(]|i(.itor-(ici]cr<il, and Lfin Serjf. now 

’ — ' sln-ui'd c.iiisf‘ against the rule. To the extent ol 150 

(lands of the powder, and the residue of tlie goods, the 
Asoxvnr. PhuntiHs arc entitled to recover. The only effect of 
the statutes is, to confiscate the ship exporting, and the 
powder illegally c\|K>iterl. It is dear that .in innocent 
sti anger might have goods lawfully on board that ship, 
and recover lor them, though the shiji be forfeited , 
and a ])ei'joii who lias sumo confiscable goods on board 
injy also have innocent goods 011 board, which will 
neither lie (ortcited nor liable to penalties; .ind such 
goods may be legally insured. The consequences would 
be iiiotit oppressive, if a muster of a vessel, who might 
take out a small excess in quantity of powder above 
his dllowcfl weight, should iorfcit not only the ship and 
powder, but also all his other goods on board. 'Jlie 
soyage IS not illegal, though the unlicensed powder is 
illegally on board. Even though the ship>owncr might 
not insure the ship, if he were conusant of the powder 
being oil board without licence, yet all others who had 
goods on board, might insure their part of the cargo. 
Tlic officers of the revenue could have seized no more, 
nor pioscciilcd in the Exchequer for more, than that 
which 1$ not covcicd by the licence. In several coses 
in the Court of Admiralty it has been expressly ruled 
tliat where a ship bos on board certain goods enume- 
rated in a licence, and others not enumerated, the 
condemnation reaches only the goods not therein enu- 
merated , and it was here determined in Pieschell v. 
4 nuidi (a), that because the goods belonging to otlier 
poisons were rot forfeited, they were therefore capable 
ot insurance. The 29 Geo. 2. c. id. s. 2. which makes 
the powder subject to forfoitiirc, in its terms makes 
only the excess the subject of forfeiture, viz. ** what- 


I'li) jtnU, IV. 792. 
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fier ponder, pioliihitcHl In piocl.niiatioii or order oJ 1816. 
«uuiicj 1 to Ik (.■xpoiled, sliall be shinped or laden ibr 
expoitation contiary to '•uch proelnmation or order, ,,, 

and nuthing is incapable ol iiisiiiiinee but tlinr nliiili AxoriAnr. 
IS liable to be seized. It matters not, that both (jii.iii- 
titles Bie conipri/cil in one bill of ladiiifr, wlmli ,il‘'0 
Luntaiiis main otliei urtn les The statute ^ d. j. 
r. 2 . s. 4., nhicli imposes foiieiture ut the ship, does nor 
affect tins question. Both tlie liceiici's were to e\port 
in the same ship and m the bill of lading, as well as on 
the casks, 150 of the bauds ucre mniked mill the 
initials of the Plaintiff's name, and the other 1 ban els 
vitli tlie initials of Wtlkinsmi and mime, Miffi- 

eicntly appropriating each licence to a specific parcel 
And It is material that the proclamation non in force 
only directs that o^nding parties shall be liable to the 
penalties of the 29 Geo. 2 1. 16., nut mentioning those 
oi 33 G. 3 c. 2 , and therefore contemplates the milder 
penalties only. The licence also requires the ad- 
ditional security to the public of *.i bund , it does nut 
follow that Uie Piaintiffs not only shall lose that foi 
which they have gt\en no bond, but lliat also fui uhicli 
they base given the legal bond. 

Besl^ emiud. The first act on tins subject is tlie 
1 2 Car. 2. c. 4. 5. 1 2 It inflicts no penalty, but enables 
his majesty to prohibit the exportation oi powder. The 
29 G. 2. c. 16. T. 2. tor enfoicingthe forinei act, diiccts 
tliat the powder so exported shall be fbifeitcd. By the 
act 33 G. 3. c, 2. c 4 the vessel with her guns, furni- 
ture, ammunition, tackle, and apparel, is dcrlarcd 
forfeited, in which the powder shall be laden when 
prohibited by proclamation or order in council, and by 
the lost act, a penalty of loal. is inflicteil on the mas- 
ter of the \essel, and also on any other person export- 
ing. It may be admitted, that if tlic only loiiscijululc 

li.ul 



502 


CASES IN IllLAUY TERM 


i8i(T. 

Kkir 


V. 

Andh\oc. 


]iud bi'cii a penalty, it ^vould not Iia\e rendered tin 
loyn^rc illegal, but that is not the onl^ consequence n} 
the offence Tlic Ibrincr acts remain in lull force, and the 
voyage is dvclnicd illegal. The star. Cat. z. tenders th. 
act illegal, for it says in terms that the king in:i\ proie- 
bit the act; and nherc a statute prohibits a thing, th'. 
doing it IS illegal. An insurance cannot be legally cfKvt- 
cd on a \oyagc ivheic tlie \ciy sailing of the ship upon 
that lojage lendeia her subject to conAscation, .is 
this IS by the statute 33 Cr. 3 , anil when ))en:iltiL'. .sic 
superadded by Intei sMtutii, they do not do .iw.i\ the 
(■ffcct of the foi nicr acts. Z,(no \ //wi/.wn («', w as an ac- 
tion for tliC price of bricks sold, winch were ot kes v-ire 
than is directed bv the statute 17 (i, 3. r. 42. The hr 1 
section require** that they «hiill not be le^s tlnn ccrc.iin 
diiMcrisions, and the second section imposes a peiualry ij 
they are made less. The Com I held that the PljiiiUi* 
could not recoscr. That is not >*0 sliong a case as tin , 
fur there both clauses stand 111 the same statute, but In >*<• 
are different ads, of whuh the fiist merely decliics it 
illegal, the subsequent aits .ire loi better eiiloiiiiig, no* 
lor repealing the fiist. The wlmk* of the | owilei w t 
expoiled by tfie PKuntifls the luinibeis cm the casks 
were a mere di'scription of 300 b.iucK ol ponder, siujje 
basing uiu'iiia'k, and «oine.iiiulhci, thei' fore, although 
the PldinlilTs tnigUt legally have I'vpoiteil 150 hairel-*, 
limy haie not done it lliey base expnited 300, 
and there is no specific part of them nliicb can be 
designated, fo. n Inch they have obtained the hcciue, 
it Id theieforc impossible to distinguish nliidi paiL 
of this null 'ler may be seized ns the cnccss, anil 
nlucli aie the barrels whereto tlic licence applies, 
'riie subject is not capable ol separation, and if an 
insurance on one legal and another illegal nitieV 
1 1'’ ifected, it ha? never yet boon lielil, that the as~urcd 


(tr- II 
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i 111 '>L’\or If, and pioteit itip Irgal pnrt>, rejPLtiiig the 
olliu) tlip polio IS one cntirr contract, attucliing at the 
"rtii'i' instant on the proj)rrt3' Ifg'i”}, and the property' 
iliogallj' exported, it ]*> theretbre altoj^ther, mid 

the Plnintifl' cannot recover lor any part Tins aipu- 
ineiu will not, aa was urocJ, involve ni turieitiire otlirr 
exported ai tides ot a description winch needs not the 
aid ol ,1 licence, it is tine oiil\ to this ixtent, llinl all 
^oods which leqiiirc the Jid ot a licence wnnld la- lui- 
Icited if i liccnre were not piopeih' ubtiinied, as in tin . 
rase. The ofliu’is of govrrnineiit in 13 st-e good iljsoii 
to pel lint ./ It to export 15a ban els of powdei, when 
tie'*;, nia3 deem it nnpiopci tliat lie ••lioiild c'puit 30^'. 
A licence thus applied is an iii^lunnent ot tiiiiid. 1 l 
an ullicei conies on board, ti litenct* is p'uihiced, 
the oflicer cannot know whether it co.ei ■. all nr not 

('m U'*- xM 

Gibbs C J. now delivered the einiiiioii of tin* Co tl. 

'1 Ills is a ejuestion ot the illegal csporta''on eii p^wh r 
as jiruhibitod bv e.ertiiiii i-tatiitcb iiv tin 1 2tli ol Crn 2. 
the hiiifr is aiitbonred to prohibit the export Mon ol 
poweli'i a subseejiK'iii act, 29 (.ho 7 , ded.iies !oi- 
leiteil ibe jjowih r ( ''polled v’tliout bee mi ’1 In ^31! 
(h'l J. aLo iolieits the s]|i]i cxpeutiiig 'I In > e .nc n - 
leilalioiis iiiipuseel uiilv b\' tiii' sl.iUilC'-. The poweler 
expoited Is lorleiteel, the ship js loihili il, the piiitj is 
subject to cei 1:1111 pm. dues, but I'oiliir.g more. So the 
law st.inds 'rin- f.n Is are llicsi’ 'Jin* I’l.niitilTv, be'ieg 
desiioii- to e'xpoit ])<iweli 1, 'ippbeil ior .line lice*, iiiiil 
obtaiiie’d a licence to expoit 150 bairi's. J take no 
notice of w hut was not proicd, and w.as .dleged to ex- 
cuse tlic fact of sliip]iiiig the other 150 hiireU. I no- 
the only w’li at was piuvcei, that the Flaiiitill bed .50 
other barrels on boaid. This is <1:1 .ictiuii eni a puliis, 
w'liertiii the Flaiiitiil claims ibc i.diic ot 150 baueJs ol 

powder, 


i s 
I S 1 6. 
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1816. ]>owder, unci a losts by captuie ib proved. Tlic under- 
wDter bB^a, the subject-matter of the insuraiiLe wnt. 
powder, which cannot be exported witliout licence, that 
Avimiade. I jo barrels onlj' were hccnced, nnd ^00 exported ; 

thereioie the whole adventure was illegal, and the in- 
surance illegal for the whole. The Court hab no difK- 
cultj’ in dealing with the excess, nnd declaring that the 
exportation of It was illegal. But if the 150 licenceii 
barrels weie not forfeited, then the expoitation of them 
was legal, and the insurance thcicxm is also lognl. The 
first 150 barrels could not be seized, they are nut tor- 
leited, uiid the insurance on them is valid. Tliut the 
llrst 150 were nut forfeited is cleai. Then 150 bnirels 
being put on board, to which the licence may be ap- 
plied, the adding 150 bairoK altci wards did not vitiate* 
the application of the licence to the lii st ; and up to the 
extent of the first 150 barrels, nnd the other goods the 
verdict may be supported , the value of the second 1 50 
barrels must be sttuck off from the verdict. 

Rule absolute to 1 educe the vi'rdit t. 


Blevmirev. Barfoot. 

An annuity was a case directed foi the opinion ui the 

deed cootaincd Judges of this Court, by Sir IV. Giant M. R. upon 

tlieV'™ w to “ Chancery by the Plaintiff for a specific 

insuic a house 

charged with the annuity, and assigned to a trustee for better secunng the payment, 
upon trust to mortgage and sell m case the annuity were in arrear 40 days, and fur- 
ther, that if the grantor omitted to uisuie, the grantee might insure, and diat the pre- 
miums with interest should be a charge on the premises , and that thcPlaintiif might 
raise that money in the same manner as he might raise the annuity by virtue of the 
trusts aforesaid Held that a memorial fully noticing the trust for raising the arrears, 
and notiang the grantin's covenant to insure, and keep insured, and that in default ir 
should be lawful for the PlamtiiT to insure and keep insured, ** as in tlic indenture w as 
mentioned,” sufficiently stated (lie iiauie of the trustee, and for whom he was truster. 

ij per 
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peijbr.-u.'iiicc of the* Dert'iid iiit'a lonti'Kl li)r llit* piu- 1816. 
tl' • o of 11 uhonof, ijpoii a s-ali' b_v .iiiction, Bleamirf 

llic DctumJaiit n.ib tied tied the |iiiiLli.i'ei . tlic Dc- v. 
•''‘iidiint, upon the .ib&tiHCt, i.o)cctiM^ .i^jiiist tho Bak^wT. 
Pia'lltli^’^ title, tliat llie luciuctriji ul the annuity was 
detective, iJiaMiiucIi ab it did not biiffiiiently sot loitli 
a ccrUiin covenant to iiiMiie and keep insureil the pre- 
I uses whereon the annuity was chaiged, and tLitairi 
>lipulutionb m default thereof Lontaineil in the .inniniy 
deed. 13 y that deed TT Angell, aitei gianlin^f to tht* 

Plairtifl' a clear annuity of 37/. lob. lot tlirro live , and 
the lives, and Ide of the suivivui^ and suivivoi, lot the 
better bccuiiiig payment of the luininty, Luveiianted tlial 
d the lent were in arrear 20 days die Pinintiif might 
distiaiti on the pieniises alter mentioned and boll; anil 
that if it were 111 iiiru.ii 30 days the Plaiiitilf iiiight 
enter and take tlleplo^it^, and he avsigiieil to R. 
his executors a ccitaiii leabchold iiies^Lingc lot the 
xesidue ol a term of 2i yeais ni tiusl to peiiint 
E. cxcciitois, &c. to leceivc the rents and 

[irulit«- until delnult in piiyiiieiit ut the annuity, ami in 
ease the nniiinty were unpaid 40 days next alter any nl 
file day's apjioiiitcd, then that it should be huvlul lor 
R. Pigotiy by and out ol the preiniscb u«bjgiicd, and the 
lents, &c. thcreoi, or by demising and mortgaging, or 
'.elliiig the same, or by such other means as to him 
should seem meet, to raise and levy hucli sums as 
should be sufficient to pay the annuity, and all surh 
costs, charges, damaga, and expenceb, as R, Pigotl, 
or the PlaintiHj their respective executors, Stc., should 
sustain by means of the non-payment at the time ap- 
pointed, or of any remedy or means pursued for tlie 
recovery thereof, and should rpply the monies arising 
thereupon in payment and satisfaction thereof accord- 
ingly : and also should permit E. Angell, his executors, 

Sic. to receive and hold the overplus of the premises 
and the issues and profits thereof for his own use; and 
Voi™ VI. M m that 


Wt 
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1 B 1 that during that annuity the messuage thereby assigtieil 

V— ' sliould at all times be kept insured in the Phamx or 

^ some other insuiancc office in London or ff'estmtns/ej 

at die costs of E. Angellt his executors. Sic. in a sum 

not less than 2^0/.; and that if at any time during that 
annuity, he or they should neglect to intiure the pre- 
mises in that sum, it should be hiuful for the Plain tiil. 
his executors, &c , to insure the same at such sum . 
and whatever money should from time to time be sn 
advanced by the PlointiiT, his cxeciiton^ &.c. for thi' 
making or the continuing such insinancc, should be 
iharged on the pi cnascs theieby assigns'll, with interest, 
and It should be lawful for the PlninliiF, his cxcLUtord. 
^te. to laisc and satisiy to himself and themselves a!' 
such money sn to be luisancet! by him or them, with 
iiucicst, 111 SLieli and the biime manner us he nnd thev 
were thcrc'by .uithoiized to niisc anil satisiy the annuity 
hy virtue ot the trusts aforesaid. Tlic raeinonsi 
1 moiled stated, that by the inemonali/ed indenture. 

Angell granteil to the Plnintill, his executors, 
the usual powei of distii'Si> into .iiid upon the fiercdita- 
iiii'iits therein coinpri'ed, for better si curing ilie jxiy 
iiieiit ot the annuity it* case any pnil should be 
jiiear tor 20 days, with costs occasioned by the non- 
p.iyment thereof, and also the usual power ot entry inti> 
iiul upon, and perception ol rontis and prefits of tiu 
'uiiiic hereditaments, tor better securing the payment ji 
the diiiinity ni case any part should be 111 arrenr for 
JO da^s, with costs occasiuncd by the iion-pumcnl 
llicrcui^ or by reason of any such eutry ; and that 
(he memorialized indenture, for the nominal coiis.der- 
ution of lor. E. Angell assigned to Ji.PigotL his exe- 
cutors, &c. the messuage therein described for tl. * 
ii'-.idiie of the term of 21 years, in tiiist to pcrir.' 
i;. ingeJly his executors fl:c. to receive the rents - 
profits until dofliult in payment of the annuity ; and 
c isc the niinuity or ary part should be unpiiiil f-- 

4c due 



IN' iiiF FiFTV-sixrii Year of GEORG F 111. 


50; 


40 then lliat it should be Janliil lor Pigott, liis 

exeLutors, &c , b\ and out of the premises thereb}' 
.'is>igiicd, and the rents and nrofits thereof, or by 
demising, and mortgaging, or s''l<^ or by such other 
wa^s and means os to him, his executors, Stc. should 
seem meet, to raise and le\‘y such sums as should be 
■sufficient from time to time to pay and sntisly the 
niniuitv, ui so much thcreol as should be unpaid, or 
such costs, charges, d air ages, and cxpcnccr. ns he, 
Pigott^ or the Pluiiitill, their respective executors, &.c. 
should ‘.UbtAiii bv leftsuii ni the non>pa^ment, ui of nii^ 
icjiichI} or means purnii'd for the rocoverj iherpt'l, iiwl 
should apply those monies in satisluctioii thcieot .u- 
cjrdiiigh, and nUo should pet 1111 1 his cxi*- 
iiitoi', £kC 10 leccivc and hold the oveipliis oi the 
j I." .isa>, ..i,J tlis iss'ios and piolit thcicol •ind th it 
/' Ai"tU b> lie ji'»'iuonali 7 !.d nidenluie coveii.mlul, 
til it lio, his uxiiiitoi &( would insure and kts')) 
in UTv J thutissnn] .iJ pi mi is, iiid that 111 diT.nilt thereof, 

I si] mid bo lawUi- 'm tl.o ^’linitiil. Ins i cociiiors, 

•. 1 to uMiie ind itip 111‘uiid tin '.imc us th'iiiii 
i.imiinnod. 

> N 1 |l , liii thi. Pluiiild), aiguod that ihu rif- 
iii >1' ' |iii^ui'd the loquisitos of die 'taluto ?0 j. 

L 17 '1 lie act did nut lequirc tlie party to 'oi out 

eovojianis, or to set out the trusts dieinsclve<-. In 
Mtiiieiuves the gi untci's, being diffident tor whom oi.'n'r 
P'11 lies wcie liu-ftees, had chosen to set out the trust , 
that the Couit might thereby see for whom they wo.o 
tiiistees, instead ot lia/urding the grantee ' j ow n udg- 
nieiit upon the effi'ct oi those trusts, but it was mere 
euiisonniit to the express letter of the act, and equally 
comjvcteiit lor the grantee, to set forth in the memonid 
tlie ii'inies oi tlio ti lister,, and to pronounce for v.l,u( 1 
'iu'\ \ioi o triistoo' In this iii-l nice the mcinoiiiil s(ts 
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forth the name of Jt. Ptgottf the only trustee, nnd states 
tor whom he trustee, namely, under certain circuni> 
stances and to a certain extent, for the grantor, and un- 
der other circumstances and to n certain other extent foi 
the grantee. It uas not necessary to set out with more 
particularity, than wasthcic used, the covenant that the 
gmiitoi would keep die pieini»L's insured at his the gran- 
tor’s cxpence, and that in case u( ins neglect so to do, the 
grantee iniglit insure at the grantor'*- I'xpcnce, and 
jeiinburse iiiiiiselt liy the scvcinl means ot distress nnd 
eiiliy, 01 lie 1 euiibiirscd bv his tiustce thiough the 
ineiliLiin oi i iiioi Igage or tie. 1 le pt oceedcfl minutcl} 
to exaiiiiiie iJie -evoral e.W's m Lci/u^iit v. (i»), 

Drftma v S/ui/ {(i\ /furxii \ JtosL p WsXi'to \. Afu- 
Hfi/i (ft), \ i^uLt 'f\ .til oi which, so lar as thei 

wCiC advc I'-e, lie tlKtiiigiU'ilied from llie present case, 
and O’C'allo^aii [mnlfuf [ f )x wheie Lord FAlenbo- 
tuugh CX J lieUI j{ '•uiliv'oiit that the niemori.il cxprcsscul 
tlut the deed coiilaiiied ** poweis ol enliy ami distie-s 
as stated in the nuieiituie,” wilhinit setting out what 
those powers wete .aid s.^id ih.il die act did iinl 
irqiiiie puwcis oi diMie*-s and cjili\ Tobe slated, except 
*-o l.ii ;i-> they created a liiiM ’ It was uiinccessarj 
heie e\eii to notice the covenant ini iiisiirance, but it 
ccitain' was not lotjiiired to iisc .a gicatc’" degree of 
iniinitencss than was Ijcie luiiiul 


Cuj't // .Sn I* , , , ? it Ox conlcnt'cil that the earlier cases 
ictjiiircd that all ihc liusts of an .iiinuity deed should he 
inemoimlizcd, ihuiigh lie ailmittcd that later decisions 
had narrowed the requisition to a statement of so much 
of the trusts, whereby it might fully appear which of the 
parties arc trustees and tor whom they are trustees. 

(n) I Aiaule & Se,^, 5z;. (</) 1 AVsu Rep. 214. 

b.C. In Knwi ante, \. 5S7. («} H Perm Rep, 416. 

(i) 11. 415. (/) yEast, 135. 

(r) Ante, VI. IZ4. 
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tlic> (.o\cnaiit to jnsuii't Pi'fotty nliosL* Ilrst trusts 
(■'\ti*nd onl} tu laisinf^ iiiniiev ri>rpa\iiieiit ni tlic an cars 
oi the annuity niui costs, ami ns t<' ail cIm*, liot )i licloi o de- 
lault and (illcr, iiis trust mis for *lic frrnntor, nost lie- 
cu'ncs trustee lui a iilw ijinijo^e, iiiinels, lli.it instead 
ot licjiig in the lirst iiistiince tiii'-lee loi the grantor 
until duliuill in p:uiiu-iit ol iht aniiiiilji, he is now in 
the first )iistaiicf‘ iiu-us. lot the giiintor, only until 
ilctuiilt in piiynii'iil ot *^ho ninniitn, or deiault in piij - 
inent ol tin' m ipmii iiite by the grnnto), 

'•h ch si >11 (list liappeii h* i- next tnisiec for the 
grantee, not ineuly h>i riuing money to pnv lhi‘inieait> 
.>1 the annuity, hut U<i i iiMiig inoniVli>i p.'iy ment of 
ri.r aiieai" ol tlie iml io* i«. iiiibuiseiiient ol the 

pTLiniiinis of insui iiK < dvauced t'y Us grunts.', md 
Ins uJtiiniiM' ft -t /,i> lu «ri iiitoi 'iimmid lioiii that 
which 1* at til-* I'j . .'US ol the surplus which 
lain lined afti i |'i\ m nr of tin. auninty and coUr, 
to the ■^iiiplu aIiic'i xli ill letnain niter payment 
/I file ’tin<iis o! tli* ainiuiiv 'nid the iiremniins ui iii- 
suranc" .idiametl by ilu giniiloi, .mil the costs of eatli. 
Iheieluie, tli'ii it iv >>1111 that tin- iiieinuri.d contains 
the naiiio ol the iiiistie, and lui whom he j» trustee, the 
assertion is not to/ ,(/<// It is true as to the oiiginal 
trusts fust e\pres»ed , but it is not true as to the trust 
stibse(]ucnt 1 y engrailed on it , and if it ought to be 
stated on the meiiional t Iml Pr^off is inistc'c for the 
parties in the cxceiitum of tins Litter trust, it is nut 
here sufficiently slated by the word- of releronce to the 
deed, “as iheieni exprrfTod," loi tin deed, not being 
open to those w ho i e.id the incmorijl, a i eierence to 
the contents ol the deed can convey to tlieiii no inform- 
ation whatever Jir parie AnstU (a) it was held, that 
the terms of redemption ought to be memorialized. So 



•a. 

B'llll'OOT. 
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Ill (Jjion (a), where the provibotoi btn^v ul 

cutinn wub mcmorializctl with 11 reference to tlie deed 
for the time and manner theieof, it wab held iiibuniciciit. 
So, in Cummings v. Isaacs ( 6 ;, and Denn 0,1 demise of 
Dolman v. Dolman (c;, in which last ens it was held 
by Lord Kenyon C. J. that it was nece^sniy to mcino- 
1 iitlizc a trust, "that if the grantor sliould leave tlic 
kingdom, the grantee should reiain, out ot the iitndb in 
the hands of the trustee, all the additional expeiice oi 
inmring the grantor’s life, which might be in the first 
iii'itaiicc paid by the grantee;” for that the annuitant 
denied an additional beneBt therefrom. 'I'he case ot 
'I'mjtoi V. Johnson (</} may be distinguishable from this, 
b'‘'aubc it ])erhaps conics within the veiy words of the 
‘i.diiLe; \mX. iMVireme i. there hi ondl^ stales, and the 
('o> ti III the case of loideny ^itlan{e) held, th.it 
.I'l the trusts which are not mere collateral trustb, 
a? lot payment of rent and taxes, and the like, 
o.iglit to be set out in the mcmoiiaJ. To slate 
that A. IS truatee for ‘ B. and C. conveys no in- 
iormation * the memorial ought to state to what extent 
he I'l trustee for B. and to what extent for C., at least 
with suiBcient particulaiity to shew the nature of the 
transaction. Denn v. Dolman strongly confirms this doc- 
tune, and the Court there proceeded, not on the defect 
that the mcm011.1l did not set out the names oi the parti- 
culai creditors for whose benefit the trust was created, 
though that defect also there existed, but on the broad 
ground that the trusts ought to be set out. Desatfans v. 
<yBryen{J). The trustee was to permit the grantor to 
recenve the rents till default, and after default lor 60 days 
he was to raise the armrs for the grantee by sale, and the 
Court held that the omission to memoriahzc the second 


(J) 8 TermJt^. 1S4, 
(e) s Term Rep. 480. 

(/) 3 £ajt, JS 9 - 


(ii) 3 Bos (if Pull. xjj. 
(i) 8 T.R. 183. 

(r) s Term Rep. 643. 
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'iiust uliich rcbuItcH tor the grjntui dm mg tim 6o du}-', 
wns Tii.it c.ibi- i!i i>iL‘r]aL-lj in |m>ii t , ioi i!il* iih'ido- 

1 . j] clul shew, as muck as tli <> do'^, tor lumi the li usti'C 
trustee, namely, lui tin* giantor till dct.iult, and 
‘or the grantee after the do days; but it (tilled, b.'C.iast* 
>£ did not shew the whole extent to wIiilIi lie wn*. 
trustee foi each, and Ixird & lleniL't oug\ there iiitim.iti' . 
that decided cases bound the Com I to icquiic, th.it all 
the trusts should be set out ^ and lAi-uiaice J |).irti< ii- 
larly icfers to the judge incut of Jijfle' L\ J. m the i isp 
Kx pat ie AnsdL lhadfotd v. Bui land (ii) is also .ap- 
plicable. Ill Leycester LiJciv,ood{b)f l.oul I/fttibotou' h 
C. J held that the incmorial was butl betause il did 
.'at state all the trusts declared of the sum of ic,ooc > , 
and the Court of Exchcqucr-chainbci, upon eiroi 
orought, unanunously coiifirnicd his opinion, he 
(’oiirt domed that the judgment of the Exchequei- 
ihainbcr in that ease had coincided with the judgniom 
of the Court below iii all its paiticulais , th.* Cuuit cl 
Error state that their jiidguidil procectU on the gene- 
lal ground, that all had not bet-ii doi e in the meinoiia 
v/lnch was icqiurctl ; and they point out liie pailiculir 
circumstances in which they cuiiicide with the Couit oi 
King’s Bench: they proceed iiiaiiily on the giouiid 
that the Defciulaiit and Adorn wcic by the nssigiimpnt 
tccome ti ustees lor securing the aiiiiuily, and that it 
was not expressed in the mcinorial (or i\honi they upip 
trustees, but they do not go to the whole extent of tin* 
judgment of tlie Court bclow.^ Tins doctriiii is nut 
impugned by the case ot Dfjaiia v Slut I, winch was 
decided simply on the principle that it did not appeal 
by any thing before the Court, th.at other trusts cMsted, 
.uid Lavnence J. observes, that the party was iiotcallril 
in to disaffirm the existence ot other trusts , and the 
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1816. d-tclum there of Ckamhre J. that the act did not reqiiirr 
the trusts to he set out. must be understood with the 
V. Jimitation, tliat it is not necessary to set them out as 

llAHtuoT. ti lists, but It IS necessary to set them out, as the mean' 
of shewing fur wiiom eitlier ol the parties is trustee, 
unless that ap|>c:irs by an rx]>rcss (Itclnral ion of the 
grantee. Bnnsa'v.Rose (alls within the same piin- 
ciplc as Defana v. Stml. There the trusts were set out 
in the iiiemnrinl .'>s fully as in the indenture; and the 
Court luld, tinit theie were other trusts, not stated, in 
tlie meinorin), it n.i 6 necessary lor the pnity uhououlr 
impeach < he incinoriiil, to shew ulint they wcie But 
Iteie the exisieiice of fniiher lrust>. docs .appeal, anr 
the ineniurial does not slicw to wli.it extent Vtgeti is 
trustee for the grantor, and to wiiat exten. fi>r th< 
gr.mtce. 

Af'iis lit ie|)]} . I'lie Dcleiidant’s argument would rc' 
ducc to nothing the correction ot the law on this sub- 
ject, supposed to have been attained by the cases of 
lief ana v. Sim I and /Iiottvi a* Ro$e. In Askes) 
jMacret/i, it .ippearetl on the lace of the dei.’ds, that 
Cotii/s wiiH a trustee ior tlte grantor, as well ns tor the 
grantee, aiul the name ol the grantor u.as not stated nc 
one for whom he w<t 5 trustee, ll trusts are so complex 
tliat unless they aie iully set out the Couit cimiiol 
judge tor whom the jiai lies are trustees, it cannot bo 
sufficient, as in Rrmo/i v. Rose it was held to be, to 
state them by way of reference, ** in iii«irin<'i therein 
mentioned.” The sounder rule perhajis would be, that 
the act is not satisfied by setting out the trusts vetbatim 
for the judgment of the Court, but is impeiatisc on 
the grantee to declare 111 words for whom any of the 
parties is trustee. In Dmn v. Ddman the objection 
was palpable, there was a total oinisuon to pursue the 
express irords of the statute. Money was dcclareil to be 

paid 
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.).iid to Oi 'll triiit. but It IS not ^micl in trust for 
.vhnm t'"nnrii\ v /«nac« it liU dl^tll1glIl'lil.lbIt‘ 
‘^'rom ill -, till' ( iintratt lur in-ui iiig tin* ginntoi’s lifi* 
m c.itc hit ^Miii^ iibioail, at the grantoi’s expcncc, 
was p.iil (>r ilir* / ami It It nltogL'tlici oinitt«l; 

'hat w.it not ii fjiir'tion ^slictlici it noultl have* siilliced 
iioilly to noliii* llic tuh-tunct* of tin* btjpiilaticui. In 
Ddsin/tniw the trust dtiiing the 6 o days is 

wholly oiiiitteil. foi no oni* cniild coiicriVt* that tiu>-t to 
l)c intiiidid oiidiT the <'\piessioii ^ n^iml pr.weis ol 
entry iiul dittros-,” which would iialiiially i .can fiii 
nitry and ilittictt by the aiiiiiiitnnt himseli. Ilntil/otd v 
Put laud IS equally inapplicable, ioi llieie a trii-l during 
20 d.iys It uiitiiely omitted. Hero Pi^ott becomes u 
iiustee III no new sliape, oi new character, there i' 
jnly a leterem c* to Ins lornier chnractei, which is beion 
-iillleiciitly iiieinoraih/ed, and the words us therein 
iiuiilUiiKd'' enable the onquirer to reler to the grant, 
-iich Ht It It meiiioialued, and thmeby to see how PigoU 
IS trustee, and toi whom he is trustee. This clause c re- 
lics no ti list ol winch the trustee had not bclore been 
-pecmlly naiiic'd, and the tniti set out on the memorial 
tself. /fCyccfAv v. L,tJckwood, as now explaiiicsl, doc» 
iiot militate with Dr/aua v. Siait and Itii.icn r. llosc. 
It does not prove that every trust must be set out, iioi 
diat It must appear to what extent the party is trustee. 
It is therefore no objection, to say, that ilie trusts in the 
deed ore therein more jiarticulai ly spccifiifl than are 
the trusts in the memorial, if nothing shews that tlie 
party is trustra for any other iktcuii than those whom 
the memorial states. It has not lieen attempted to ar- 
gue that the grant is vitiated by reason that the memo- 
rml omits the amount to be nisuied, or the stipulation 
that the insuraucc must be efiected with a joint com- 
pany, not with an individual ; yet, if every particular 

of 
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oi llic tnisL wcic ncccsbary to be btutcil, il Mould lie 
fatal to omit these. This clause extends the trubt lu 
another object, but it docs not create a triibl for another 
person, and the substance of the statute has iheretoie 
been complied with. 

Cur. ado vult. 


The Couit afterMords sent to the Master of the Kolls 
the following certificate . 

Having heard the arguments of counsel in this causc^ 
wo are of opinion that the memorial of the annuity is 
a good and sufficient memorial, as requiicd by law, 
to make tlic grant of the said annuity valid 

l-'cb\uary loth, i8i6. V. Gibbs. 

R. Dvii vv. 
.1. A, r.MiK 


MEMORANDA. 

1 N the last Michaelmas vacation Sir Alan Chambt r, 
Knt., resigned his office of one of his Majesty's Justices 
of the Court of Common Pleas. 

In the sniiie vacation died John Heathy Esquire^ one 
of Ills IMujesty’s Justices of the same court. 

In the same vacation James Allan Park^ Esquire, one 
of hia Majesty’s counsel, was called to the degree of the 
roif^ and was appointed one of his Majesty’s Justices of 
the Court of Common Fleas^ in the room of Rir Alan 
Cheaabre, Knt. He gave rings with the motto Qui 
Iffies juraque servat. He soon after received the honour 
ot knighthood. 

A little before the end of this term Charles Ahboitt 
of the Inner Temple, Esquire^ was called to the degree 

] of 
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III the LOU, and Mils jppoiu'.d tu the office oi one of his iSiO. 
MajfsU'a JiisiiLit. ol tlie Court of Coiiiiiion I’leas •!» memoii'Vndi 
the loom ol Ifn.fi, I'Jsqiiire, IIu gll^F 

Mii^s Mitli the inutto habait. 

Ill tliNteim nUo dud ' u Iltiutj iim'yii'}, Knight, 
one ot In'! ^riii-stv ■« I'l'liiei ol die ol Kind's 

neiu Ii 
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Court of COMMON PLEAS, 


ANA 

OTHER COURTS, 

tv 

Kaster Term, 

In tin* Filty-sixth Year of the Rei^ ot Gkoitijr^ 111* 


MEMORANDA. 

the last Hilary vacation Geoige Scnoley Hairoyd, ol 
Grays Inn, Esquire, -was called to the degree of th.e 
coif^ and was appointed one of his Majesty’s Justices of the 
Court of King’s Bench, in the room of Sir Henry Hani- 
jner, and gave rings with the motto Componere legtbus ur- 
bem. He soon after received the honour of knighthood. 

In the course of the same vacation Bttrraugh 

of the Inner Temple, Charles Warren, and Jonathan 
Haine, of lanccMs Inn, James Scarlett, and Wtlham 
Harrison, of the Inner Temple, James Trtrmer, WUltafn 
Cooke, Samvel Yate Benyan, and William Agar, of 
lAruxdris Inn, and John Bell of Gra^s Inn, Esquireii, 
were appointed his Majesty’s counsel learned in the 
law ; and Charles WethereU of lancoMs Inn, Esquire, 
received a patent of precedence. 
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CASES iv EASTER TERM, &c. 

Ill the same vacation died Sir Simon Le Jilatic, Knt., i8l6. 
one of his MajestY’!> Justices of the Court of King’s v / 

Bench. ‘ Memoranim. 

In the course of the same vacation Jo/tn Vaughant 
Esquire, Scijcant at Law, her Majesty’s Solicitor-Ge- 
neral, was appointed one of bis Majesty’s Serjeants at 
Law : he was soon afler appointed Attorney-General to 
her M^esty in the room of Geoige ITai dtnge, Esquire, 
deceased, who was one of his Majesty’s counsel, and 
Chief Justice of the Brecknock circuit. 

On the second day oi Bailer term, Chai Ics Abboli, 

Esquire, resigned the office of one of his Majesty’s 
Justices of the Court of Common Fleas. He was 
shortly after appointed one of his Majesty’s Justiees of 
the Court of King's Bench m the room of Sir Simon 
Le Blanc, Knight, deceased. And upon that occasion 
he received the honour of knighthood. 

Ill this term James Bunoug/t, Esquire, one of his Ma- 
ji'sty’s counsel, was called to the degiee of the coif, and 
was appointed one of his Majesty’s Justices of the Court 
of Coiiiinoii Pleas in the room of Chatles Abbott, 

Esquire. He gave rings with the moVioLegibus Enwnde^i. 


Mooub and O nets. Assignees of Shcath and 
Another, v. Wright. 


May 3. 


Piaintifls were the assignees of the effects of Where a per- 
Messrs. Sheath, who had been bankers, and had be- 
cpmc bankrupts, and they brought this action to rcco- by bankers 
ver a balance duo from the Defendant, who had an ac- bTiikrupt^^md 
count open with tlic bankrupts, and a credit allowed him, pi oves that 
for the balance of that account due to the bankrupts. At ments were 
the Ldncoln spring assizes i8iti, before Btchatds B. the 

in notes of that 

bank ahoitly before the bankruptcy, tliat is evidence to be left to a jury, whether he 
did not hold these identical notes at the tune of the bankruptcy. 

Plaintiirs 
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i8i5. 

Moore 

WniGiir. 


PJaintifR proved a balance of 704/. due from the Dc-' 
fondant at the time of the bankruptcy. The IDcfcndant 
proposed to set off notes of S/ieat/i’a bank, which he pro- 
duced to the amount of 716/., and proved that various 
sums had been paid him m notes of that bank by diilerent 
persons to the amount of 848Z. at various periods from 
the 4th to the 27th of<7uHO, the bankruptcy happening 
early in Jul^y but he did not identify the notes pioduced 
to be those which he then received. For the Plaintiffs, 
to rebut this evidence, it was proved that the bankrupts 
on idth Jit 7 }c pressed the Defendant, who had then over- 
drawn Ills credit, to icducc his balance, that lie lived 
within a lerv short distance of the bank, so that he 
might easily lodge tlieic any notes which he had, and 
that he had discounted with them a bill fur 100/. -i 
serv few da>s before tlie bankiiiptcy. Itiihardi, B. left 
the case to the jury upon this oideiicc, to say whetlier 
the notes pioduccd were 111 the Dt‘fcnd.int\ possesmeii 
at tliC tunc of the bniikiuplr^, and they found that thc\ 
were, and gave their verdict foi the Defendant. 

f oiig/ian Seijt. m tins trim moved to sit aside the 
verdict and have a new linil, rontciuhiig that it was ne- 
cessary that the Dcfeudiii't should itlciilif^ the noil's 
v.hich were the subject of the set-off, iind shew tl at ihi']* 
VI ere 111 his hands bcfbic the baiikriiptcj Tlie ciiciini- 
stanccs given in evulencc icndcred the conclusion ex- 
tremely improbable whiih tlicjiiiy had drawn. 

Gious C. J. There is no doubt on the law of t!i!-> rase. 
This is an action brought by the assignees of a banhnipl 
against a creditor of then s, who sciks to set nfl' agjni>-< 
their claim notes, which, he says, w'cre in his riistuily 
at the time of the bankruptcy, and which arc 111 Ins 
custody when the action is tried. Vtima Jactc^ that is :i 
case for the Defendant, if he follows it with some pi no-'' 
that tl?"}. Wire in Ins custody at the lime of the bnnk- 

1 liptf V 
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rtipti’y. Very paiticulor evidence of that fact is not to x 8 i 6 . 

cv]}ected, nor that it should be brought quite home to ' ^ 

the time of the bankruptcy. It does appear that the 
Defendant did, shortly before the bankruptcy, from W-.niir. 
time to time receive notes tu the whole amount of the 
.set-off claimed. On the other side .arc to be vicigheil 
til.; pi ubabilitieq urged by the Plaintiff’s counsel, that 
the notes weie not then in the Defendant’s custody; 
tliev were to be iiiit to the jiiiy, and no doubt v.crc a\i ! j 
jiut to them, but those arguments having been urged to 
the jury, mid they huMiig decided on lln'iii, there I's no 
1 ‘1 o'l to distuib ihc verdict. 

'1 ne lest ol the Court conturred in 

Rtfiunig the rule. 


UxKTR and Others, Assignees of Guegohy, a .vr^ 
Ihinkrupt, II. L \nguorn and Another. 

^ I Tils action mcs tiied at the sittings after Iltlatj/ s-mb’e ihM 
tc'iin i8i0, before G'Mr C. J. It v.as brought by the 
as> giice, of bniiki'ipt undirwiitei, to recover pre- srt niT iganst 
run ' 1 -. o'l jioliLie*- iiiidcnM itteii by the bankrupt for preininm-. i!jc 
till' Dcfeiiuai.t, who wes . n iii..iirancc bioker. 'nie 
defence was i set-off for a lo'is, which happened before onpolcit* 
ihi' bankiiipley, on the ship Ut‘/iLj,ic. on a policy iinilei- 
vMitl'.ii by iIk' bankrupt, and cifcLtcd by the Defcnd.'ints losses ufn-li 

a-i i"eiil-., 1- well in iheii own n.iincs as ni the names oici.rrccIhiir-e 
i" 11 , 1 1 r,-.! tliLljinkript- 

of all otiicis whom it might coucein. J he iiiteiest was thoLgji'fe 

in Mr. Theie ]i.id beer rn adjustment of tins '.ai 

I.>s^ between the Defend nits and the baiikiiipt Gicgoi v, 

but Jl procecilod on a false supposition that the ship had as 

been lost when she was not Urt, and the .idjiistnieiit 

W'l llicicfoH' ftiiik I'P the sfiij, \,.is alteiwiiids 

umII\ 
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really lost. It was contended by Iatu Scr|t., that the 
Sefundants, who hsid no dH cteder.- commission, not 
having effected this poluy tor their own benefit, but 
as agents tor others, were not entitled to set olF this 
loss. And the jury found a verdict for the Plaintiffs. 

Shepherd^ Solicitor-Gencial, now moved to set aside 
the \erdict and have a new trial, or enter a nonsuit. 
He contended that the result of the cases was, that 
where a policy is cllerted in die name ot the assured 
only, ihcic the bioker had no right to set off a loss 
against premiums due to the underwiiter. tiere the 
broker can neither sue, nor prn\e the debt under a 
commission, unless the ease has niidition.il f.irts belong-* 
iiig to It, as adjustment, or the like, to en.iblc the 
broker I o sue oi set utf; it la tlieiefore iiecessary tha< 
something equivalent to payment, as an ascription ii. 
•iccount, should take place; but where the broker, as 
ill this instance, effects the policy iii his name, there lit 
had a right to set off the loss. Kostvt ashignces nf Swan 
V. Eason {n). The svant of a rfrl emfr##' commission 
could make no difference. The principal, indeed, has 
alwajs a right to step in, and say, I am the piincipul, 
and the underwriter must pay me only. And if it is .1 
liard thing that in the one ease the iiiulernritcr slioulrl 
be told, when it is against his iiitciest, Unit he owes the 
money to the broker, and that in anotliei case the 
priiicqial should come 111, and say, you owe it to me, 
according as one or the other course is the least 
beneficial to the underwriter, yet the underwriter sub> 
jnits himself to ti. it Jiardsliip, when he underwrites a 
policy in tins foim. If the consequence were odierwise, 
an underwriter might always s<iy, when he uiiderwritC'- 
a policy in this form, that he will not be sued by the 


(a) % Maule Sdw iis. 


principal 
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principal for the loss; for the broker owes him more i 8 i 6 . 
for premiums; but when he underwrites a policy ^ Bakfr ^ 

effected m the broker’s name, but for the benefit of all v. 
interested, he has no i ight to preclude them of their 
beneficial interest therein. Tlie broke~ might, by 
reason of his right of action, perhaps, release, but the 
Couit would rcstiain linn. Here the biokcrs would 
have a riglit to sue; and if to sue, it follows that they 
Would Ikivc a right to prove the loss as a debt to them- 
sehes uiidei the roiiiiiiissioii against Gtegory^ and il 
they might do that, wliy may not they also set off, if 
the pri'K-ipal docs not previously step iii and prevent it 

Gidbs C. J. Tlic adjustment may be laid out of the 
Case, because aftci the time when the sliip was supposed 
to be lost, she wvs seen, and the adpistment w'ls striiLk 
offl It is within oui memory that the rule has been 
eslalil 'Nhcd, that a brokei could iii any case set up his 
light to a loss. "NVe have taken our spring liom the 
cu'.e of G70W V. Duboi'y (a), and we refei all tlie^c dis- 
tiiu tions to that c.sse. We suppose that case pioceeded 
upon some principle. I wish I could discover ihiii 
piiiiciplc. I think the nii>tuke in Gtove v. Dubois was, 
to suppose, that he who is only liable in the 'iCiond 
instance on the failure of tlie original dcbtoi, could 111 
11111 ease be considered ns the 01 iginal debtor himscir. 

But 111 tins case it is al^o to be coiisiilci cil, that an .le- 
coiiiit of these premiunis, containing the sum jii question, 
was produced, and exhibited to the Dcfoiidniit, winch 
he o\er and over again p'oiuiseJ to pay, ami tluie w 1. 
not, till 11 very late peiiod in tin? tiaiisictioi', .iii\ if- 
tempt to claim a sot-olf , and I think the jiirj' iu.iy he 
jiiotifiod III their \erdict uii this gicfiind, that the parti, 
who was well acqii.iiiited with tlie hicts ul his own case. 


voT- vr. 


(n) tTir’i tT2. 
N n 


upon 
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4. 

A count for a 
dcceiti aver- 
nng that the 
Detendaiit re 
presented to 
the PUintifl 
tJiat his lu-isor 
requ reil 1 ^0/ 
premium (or a 
leasei uheieas 
lie leqmred 
o”')r icc/i 
VbUeiJi} the 
T^e.eiidant 
fi audulenily 
ob sined from 
tHs Plaintiff 
an 1 ronrerted 
to his oan use 
jof , IS sijITl- 
cienl. 


upon ii full knowlctlge of ilicm, for a long time ad- 
mitted that he had no claim; and afler lulling the other 
jiarty to slecji, he ought not to be permitted to cstabli-^Ii 
. hib bct-oir. 

Rule refused. 


Pkwtriss I’. Ausi Kv. 

HE PLnntifl* declared, that whrieas l.c had, at tin- 
Delendant's reejut'^t, emplojed him, (not saving 
for hue or lewnid,) to endeavour to obtain loi the 
Plaintiff fioin ,/uhnson a new leabC oi eeitniu pre- 
iiiisrb at a jnemiiiin, and it thercujioii betaine the 
Defendant’s diif\ to leiulei tt» tlio Plnintilf a true 
account of the lerius on ho had obtained sutli 

lease; jet the Dcl'eiidant, not rtgaiding Ins diitj, 
falsely and fiaudiilenth lepit^ented mid pietended I1. 
the Plaintiil) that retpmed, and nab to be paid, 

150/ foi granting such If uc; wheusis he ie(|iuied and 
was to be paid a uiiicli less snin, to wit, loc/., as the 
Deleiulnnt well knew, and the Deleiid.iiit, by incuiib ot 
Ins false and huudiilciit lepicbeiitation, obtained Iroin 
the Flnintiti, and coiivcited to Ins own use, the suiu ol 
50/. After verdict foi the Plaintiif, at llic silUngs aftei 
Hilary term 1S16, befoic Gibbs Q'.J.y Sfup/indj Soli- 
citoi^Genciah nowr moved in arrest of jiidgnient, upon 
the giound that the count did not sliilc that the De- 
fendant obtained fiojii the Pl.nnlilf either the 150/. or 
the 100/., but only 50/, which must be jiileiided ol 
paicel of the loc/. which the Pianitifl was, on his 
own shewing, bound to pay. If he had shewn that tins 
5of. W.IS over and above the 10c/, it would ha\e siil- 
iiccd. But unless thcadvcib “ fraiidiileiitly” will supply 
the place of an uscimeiit of fact, the Plaint jfl‘ shew- no 
injury sustaiiiecl. 


(ill I < 
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Gibbs C. J It seems to me that there is enough 
stated to a common intendment to charge the Defend- 
ant. The declaration states tlip*^ it nas the Defendant’s 
duty to make os good a bargain with E. Johnson as he 
could, and to acquaint the Piaintilf with the terms of 
the coni I act; it charges that he represented to the 
Plaintiff that JohnMn was to be paid i^o/., wheicus he 
was to be paid only 100/ : theic eiids the charge ol 
inibrcprcscnt.ttion ' what follows is only a statement of 
the iiiiscliicT, nliiih, by tliat misiepiescntation the De- 
(end.iiit was onnbleil to practise on the Plaintiff. I 
think lh.it ilie 5c/. mentioned 111 tins allegation “ that the 
iJrh-ndint tlicri-by li.suduleiitlj’ obtained and conceited 
to his own Use the sum of 50/., ’’must ha\e bc“en the 50/. 
o\ur and ibovc the 100/. nliirh iv is to be paid \.o John- 
son , and I think that, cspcoully alter \crdiLt, this is 
siilhcicnl, and it these lucts had nut been proved, the 

. u would not have been warranted in the \eidict 

• « 

rhov louiid. 

Dallas J. The .allegation that the Pl.oinfiff was 
tlioicby detrauded of jof. suRicieiitly consejs to iny 
i]tidoist.indirig that pnqiositioii winch the Solicitoi- 
Ciciioral contends must appear on this recoi d, tiameU, 
that by means of the false .and traudulcnt niisrcprcsent- 
alion, damage to the amount ot 50!. has acciurd to the 
Dclciidaiit. 

Park, and Buiirougii Js. coucuircd in thinking tli.at 
the jiicigioenr ought not to be anesled 

Rule lelie ed. 


1816. 

- — >^-i 

Fewthiss 

V. 

Austev. 


\ II -2 
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Md} 

To ill avowry 
for rcnc, it is a 
good (ilLaf that 
btiioie the les- 
sor had any 
thing in the 
land) a termor 
granted an an- 
uuity or rent- 
chargej and 
granted and 
covtnanted 
that die 
grantee might 
distrain on the 
] rernnes ; that 
tliu annuity 
M as in aiTtari 
aiidtiicgrantie 
dciuaiidud it| 
ar d threatened 
•I jlTLss , and 
the riaiiiliJl 
pa il her the 
amount of the 
rent then due 
to the avov.- 
aiiti aiid GO) 

uoihiiig 111 

atieai. 


Taylor v. Zamira. 

replevin fbi taking the Plaintiit’s goods in his 
dnelling-housc, the Defendant made cognizance 
its the boilifl' of a. B. Carpue, under a demise at 35L 
rent, payable quarterly, for 8/. lyr. for a quaiter’s rent, 
due 25th March 1813. 'Die PiaintilF pleaded, that be>- 
fore that demise, J. Bideout being seised in fee of one 
undivided fourth part of the place in which, &c , and 
IV. Tothill being seised in fco of another undivided 
fourth part thereof j before that demise, on 18 th Maj 
1 802, by two several indentures, the one between J. 
Rideout and S. S.Sttll, and the other between TV. TothiU, 
and 5 . 6 '. 5 fd/, Bideaul and lotfull severally demised to 
SuU their respective undivideil fourth parts for two seve- 
ral terms of ninety-mncycais that entered and 
was possessed pi mU, ar.d before the demise in tlie cog- 
nizance mciitioncil, on the 24tli June 1803, by inden- 
ture, 5 . 5 . SliU tiuiislcrrcd and set over unto Henijf Still 
the said two sevci.il unditidcd foiirlh parts of the said 
place in wlucli, Sic. for the residue of those terms . that 
IT. Still eiileicd and was possessed ^ on/, and before the 
dcmioc ill the cognizance inciiLiuncd, and before II. 13 . 
Carpuc had any estate or interest in the place in winch, 
&c., on 22d Decembei 1807, by indenture between 
H. Still, I., Margaret Knowles, 2., S.S. Still, 3., John 
Tuehrr, 4., and Matt/ Kiiandis, Maiy Slill the eldoi, 
and 5 ft die younger, 5., hi. Still assigned the 
laid tw'u undivided fourth parts toj*. Tucker for the re- 
ipcLlivc iL'sIducs of those terms of ninety-nine years; 
and J. Tucker by that indenture grantcil to M. Knawte^, 
M. Still, and M. Still the younger, their survivors and 
survivor, one ainiui^, deal yearly lent chaige, or an- 
nual 
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nual sum, of one hundred and two pounds, sixteen 
bhi]ling>, to be yearly issuing, payable, and taken by 
M. Knowles during her life, and after her death by 
AL Still, for her own sole and separate use, and after 
both their deaths by M. Still the younger, out of, aud 
charged upon those two undivided fourth parts of the 
the place in which, &c., payable on the 25th Match 
and the 29th September ■ and for the better securing the 
payment thereof, J. Tucker granted and covenanted to 
and with M. Knowles, M. Still, and M. Still the 
younger, their survivors, &c. that in case the annuity, 
or any part, should be unpaid by twenty-one days, then 
they, their survivors or survivor, unto and upon the mes- 
suages and premises thereby chaigcd, might enter, and 
distrain lor the same annuity and all arrears, and the 
distresses there found might take, lead, di ive away, and 
impound, and in pound detain, until the annuity and all 
.iricars and costs attending the distress should be fully 
paid , and in default of payment in due time after dis- 
tress, might appraise, sell, or dispose of such distresses, 
or other nise act therein according to law, in all respects 
As landlords arc authorised to do in respect to distresses 
foi lent, to the intent that thcieby they respectively 
might be paid their annuity, arrears-, and costs : that 
, 7 . luckei ciitcioil luid was possessed ptout, subject to 
siiih annuity; and that nltci wards, and bcfoie the tine 
when, &c., on Septemhet i8i2, a sum of iiiOney 
excecdnia the arrears of rent in the cognizance men- 
tioiicd, VIZ. 205^ I 2 S. for two half-yearly }>ayinents, be- 
came due from Tucket to M. Knoietes , and she there- 
upon, afterward^ and before the time when, &c., on 
26tli March 1813, demanded payment of those ni rears 
from the Plaintifii being the occupier of the place in 
which, &c., and threatened to distrain upon thePlamtifT’s 
goods In the said dwelling-house ; whereupon the Plani- 
Udj 111 order to prevent his goods in the place iji which, 

N n 3 


1816. 

\ — .1 

Taiioh 

V. 

Zasiira. 
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ZiMIRA. 


&c. from being distrained^ before the time wheni &c.» 
paid M. Kfiffwles 81 . 15s., the rent so in nrrcnr as the 
cognizance alleged, as, and foi, and 111 pait jtayment of 
the arrears of the annuity so due. And sci, no part ot 
the sum of 81 . i^s. of the rent aforesaid was in iirrear to 
H. B Carpue in manner alleged. To this pica the 
Defendant generally demurred, and the Plaintiff joined 
in dcmurier. 


t^at^han Serjt. in support of the demurrer, contended 
that this plea was bad, because it amounted in substance 
to a pltM of Rif habii't in tenement i^^ and it could not be 
held gomi, without virtually repealing the statute 
11 G. 2. e. 19. Bc‘lore that act nn avowant in reple- 
vin for rent u'ns obliged to shew n title in fee, niitl if his 
title consisted of many facts, the PlainlifF iiiiglit traverse 
cither of them; the intent ofthatnetwas, not niciely to 
enable the lessor to give his title in evidence on n gene- 
ral allegation of title, but that the title should not be at 
all put in issue. The mere question on this record, is, 
whether the PlnintiA' held toi the term alleged in the 
cognizance : the intercut which the tenant sets nji, is not 
a title subsequently grown, but a prior title, which, if 
the annuitant had it at the time of the ileinisc, shews 
that the landlord had then no title. It is a maxim, 
that a tenant cannot dispute his landlord’s title. Sjflli- 
'van v. Slradhng{cr\ Palmer v. Ekins{b). Purkei \- 
Manning (c) act. Lord Kenyon C. J. says, “ Tlic De- 
fendant, who has occupied the premises in ijiicstion 
for fi\e years, and taken all the profits of the estate 
during that period, on being called upon for lent, re- 
fuses to pay, because, (he says,} the lessor had no right 
to confer .1 title on him. But is this the Jaw ? Tlie 

fa) t WiU. 308. fr) 1 Term Erp. 339. 

Ijk) a Sir. 817. S. C. Lord 
Rajni 153c. 


it 
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cases cited ou belmirof the Defendant do not prove that 
it IS. If. indeed, the Delcnrlaat liad been evicted, to bo 
sure, lie could not h.ive been compelled to pay rent ; 
and he might have ]i]enclc>d tha.. fact in ansuci to the 
Plaintiffs demand.'* A tenant, JiideH.-d, may shew that 
his landloid’s title has e^jnied, but he cannot in any 
case s:i>, that when lii'< landlord doiiii»ed, he had no 
title. In Palmrr v. FAnti, it is nut added that he 
evicted. Sap^fin d -v. PtcU /n i {a) is mainly distinguish- 
able. 1.01 d Ki^iijon\ judgment in tli.iL L*i'>e is pcifcctly 
ra}nsistent will] the P]iiiiitill'*s title. Theic it nas held 
that the tenant might set up u jia^mcnt to the ground- 
landlord, made under a thienl of distie— But this 
is no payment for the Icssui ; this is a disclaiinei of 
h's title, it shews that the whole rent, and much more, 
js due to aiiolhci ; it is boLtoiiicd in u denial of Ins 
tide. It is better (hat a laic instance slionld occur, 
'vshoiciii a tenant lakes <i faim by a b^d title, and pays 
lent tuice; for he nnu, of course, loccvci it back 
again, oi have a conipensaliou against the other for 
ailiiiiiing that he had a good title. At .ill events tins 
{)le.i IS bad, for if tins be u pn^iiient to the landlord, it 
may be given in evidence on the general ple.i, that no- 
thing JS 111 aire.ii. 


1816. 

Tavcoii 


V. 

ZAM 7 HA. 


Lens Scijt. coHtid. was stopped by the Couit. 


Ginns C. J. None of this Court have the least 
fluiibt oil the point on winch the Plaiiitiff’s counsel 
very properly rested his nigiimcnt, tlint ml hrhuit iti 
ic/icinctUis iH in no c.ase an answer to nii avowry fur 
rent, or to an action of coiciiant lor rent; but he was 
mistaken m the corollary lie wished to raise from that 
proposition. In every pica of eviction there is an aver- 
ment that the lessor had not a perfect title when he dc- 

(«) 4 Term Rep. 513. 

N n 4 mised. 
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ini!>cr1, but that fact alone would not suffice , to consti- 
tute a plea, to it must be added the fact, that the lessee 
was in consequence c\icted ; the wrhole is a defence ; 
the Plaintiff’s counsel argues, that because 7iil ha- 
hmt z» tenementis alone is not a defence, therefore it 
cannot be a part of any other defence. The question 
is, whether the tact, that the tenant was called on by 
tlie annuitant, under a threat of distress, to pay ofT the 
arieara of the annuity, and did pay them off accordingly, 
being added to the other fact of the lessor's defect of 
title, be not a good plea. Sajt\ford v. Fletcher is deci- 
sive, that if the Defendant had held land subject to rent 
cine to a superior landloid, and the tenant had been 
threatened with a distress by that superior landlord, he 
might pay it, and claim to have it allowed as a payment 
to his imniedinte lessor; and the only difference is, that 
there the lessor was personally liable to that rent, here 
the land only is shewn to be liable ; and if that circum- 
stance made miy distinction, v^e would hear the case 
further, but my brothers concur with me, that mitlung 
can rest on that distiiictioii. Here the iiise is, tliat 
this land was subject to a burthen in the hands of the 
Defendant liimseK ; ior beloic the Dcfendiini dL’inised to 
the Pl.iiiKiffl the land was subject to n builhen of pay- 
ing tins rent , and it being subject tlicrilo, he let it to 
the Plaintiff', as if it were liee irom that prior burthen, 
under a lent payable to himsili, and when he calls Kn* 
payment, payment is icluscd, on thcgiouiid that he, the 
tenant, has paid the burthen lonnothci, fiom which the 
land ought to have been free when the Deiend.int let it to 
him. If he hiui not paid tliat burllicii, the liahilily of 
the laud to it would have been no plea; lor then it 
would amount only to tlic plea of ntl habuU tn lencmcnln, 
but when he adds that the annuitant threatened to exer- 
cise his right of distress, we think the two facts combined 
together do constitute a complete defence. 


Dallas 
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Dali.as J. The substantial tiiicstion is, whether pay- 
ment to a person who has the first chai ge on the laud, 
be not payment to the Jmincr’iate l.uidlord, so as to 
leave no rent in airear. TIic Mi<*gostion ifint this was 
a voluntary payment, is disaffirmed by the u\eriiit'nt of 
eonipul&ion, and the payment therufoie is equivalent to 
a payment to the ground-landlord. Upon the princi- 
ple, 1 have no doubt * li there were any, it is eh cided by 
Sapsjm d V. Fletcliet . 


1816. 
TAI IMIl 


v- 

Zaaiika. 


Park J. I should be aony if tbcic were any inve- 
terate rule of law, which prevented the Defeiu' iiit from 
lerovciing 111 this ease. Sijlltmn v Sfindii/r^ ha, been 
lelied on, as deciding that ml hahmt in tint mentis is no 
plea, but this plea is coriipoundeJ of ih '■ f kI .‘lul oihei 
things, and is u good plea. In .1 iat> ca a* (o) in this 
Conn, the substance of tlio Uofeiidinri aigiimr'iit was 
that the plea amounted io ml hahun m /tin mentis, but 
the Court held othei w ibc. Here is a toinpul-oiy pay- 
ment undci u till eat ol distnAiS m Siujoid i. 
I'lelthu theic was iiomoie. 


Brnitouoii . 7 . was of the junicopiiiinn. Cm itutf coi\- 
aistently with the plea 111 bar, had a good title to cieate 
the title iiiidei him. The land wns theirloie liable to 
ilisliosa, no one c.ui doubt about that. If premises be 
liable to a disticss, the tenant h.is a iiglii to })ay the 
chiiige to winch they aic liable; nial the ULfeiidanc 
having so paid the .iiiiinity, lia^ u 1 iglil to dediirt from 
his rent the Sinn so paid ; and li llie pn\ iiTiit bed ex- 
ceedcil the 1 cut due, it .qipeais to me tlial lie might have 
brought awump'-it ag.niist the Ucloiidanl toi the surplus, 
'file Plainlill’s coiiii>-ei lelt tlio d fficiilty ot t!' s case, 
and thcictbrc took 111 his aiguinciit the cuuise he did. 
'I'lu' judgment must be ioi the 

DcrciuTaiit. 


(«) Refers i. P,!.ki/f 'll it, 



530 


CASES IN EASTER TERM 


iSi 5 . 


Maj 8 > 


Walker v. Willougiiut. 


The Court will 
irft iliw'nrpe 
a Dcfi'iitl.iiic 
arrcstc 1 hy 
WTOiip C/'hs- 
tta'i iMiiv'i 

who has si(;iioJ 
that name in 
dealing wi:h 
the Plaiiitih. 


^^MiXOfEScijl. hatl obtained a rule lusi, on the autho- 
rity at IVilks V. lAorcL (o), to discharge the Detend- 
nnt out of ciiMtod}', upon the giound that he had been 
ariestcd by the name of William^ whereas his baptismal 
name ri.is Ilavi, If'tlliamt which rule 


Skrjj/iLiil Sol ii'itoi -General now discliaiged, upon an 
iiflidaMt that llie Deiondant had sent the Plaintid 


orders ioi the goods lor which the action was bruuglit, 
bj notes signed IJ~. H onlv, and that the 

LMaiiititr did not know hib nninc woi ihius. This 


CMileiicc, as it would hullieu to prove a leplitacioii in 
abaUiiieiit that he was known as wtll hy the one name 
as the othoi, so would it suihee to iipel the puseiii 
application. 


Onslms III buppoit ol hit iiile. 


Rule di.LlLargeiF. 


(w) Jlalit II. 39'h 


(IN THE EXCHEQUER-CHAMBER.) 
Martin v. EftoruTi:. In Eiioi. 

PON affirmance in error lioin the Couit ol King’s 
Hmch of an entire judgment in coseiuiiit on 

passes in coi c- j n 

nant forliqui- “ charter-party on ecvcial breache*-, one ot which wai. 
ilated frcighti 

payable at a cei-tain date after (Iclivery« and for unliquidated damages fur deUiitiuii of 
tlie shipt the Court cannot sever tliem in order to gi\e interest on tin. Ircighi. 


Maj K. 

Where an en- 
tire verdict 
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for 1 500/. specifically reLo\ erable ns frei^rlit, nnd payable 
at so mauy dins alter ilcliiery ivhidi nas equivalent to 
a dn} certain, and anotlici went to recover a coin- 
pcnsatii n loi dcla}i iii uiiloadui^' the ship, bc'yund the 
Jay dins '•iKiulfitcd, Tadiltf moved fin interest on the 
Jreij'lit, hug<rcbiin{' that the Court could by the aid of 
the iLCord sepal ate the specific sum of 1500/. from 
the residue of the damages, winch were unliqmdatcd. 
But 


1816. 
I- ■■ 

MARTI'T 


w. 

Emmotf. 


The Couit held that ns tlic damages were entire, tliey 
could not sever them, and leiused the application. 


IIUMPlirtlLS <11. VVlU^tAM Wj'JM.O.V, 


jMa/ 8 . 


Soliiitoi-<}cncriil had obtaiiieil a rule ti/si to 
disrii.iige the Ih tciid.iiit out ot tiistodv upon the 
ground that the nilidavit made tu wan a it ilu iiiiesi 
watt detective, in sinliiig (hat the Dileiidaiit was iiidehted 
to the Flaiiilifi^ who was iiiduisi'e, on a bill ul cm haiigc 
drawn by 7 ' IViudouif not showing in what reiation 
the Oeicndaiit stood to that bill, so as to be theieon 
indebted. 


Afliilavit to 
hold to bail, 
‘filing tliat the 
1 >1 It I il -nt IS 
null II rd to the 
I’Un tifT as in- 
ilo' sLi. on a 
bill I'.rawn by 
a stranger, v 
inscfncie*"'! 


lit s/ Si'ijt. endevoured to shew cause; but the Court 
held the afiidivit iiisullicient, and ndheiiiig to their 
invariable jiinttice of refusing to ponnit siinplcnicntal 
.iflidavits to be filed in such case, 

Dibchargi'd tlie Hide. 
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iBitf. 


s. Hill v. Roe. 

If aDefinilant J^LOSSE T ScrjL moved to justify bail. Vauffhan SiTjt. 

changes Ills at- ojjposed it on the mound tlmt tlie Defendant had 
tornoy witliout ■ j. 

leaie of the gnen notice of bail, and had since changed his 

Court, and attorney M itliout notice to the PiaiiitilF or leave of the 
gws^notiM of jjjjj jijj given iioucc ot new bail by a new 

piaiimfl niiy attorney, 
preiciit them 

from jLitify- GiBii'» C. J. referred to Macpheismi v. Jiotno.i {a), 
and Ray v. tk- Maitos (A), and held the objection fatal ; 
but the Court shewing a disposition to gi\e time foi iiii- 
ther notice, and fbi the bail to come up again, 

7 au"han waived tlic objection, and put his ipiestiuns 
to the bail 

(<i) Boug, 217. (i) 3 nr Bl. 1335. 


Mai li Gilll\gii\oi and Others, Assignees of II vv- 
wAiiD, a Bankrupt, v. Laing. 

Aieriantof ^ PHIS was an action of trover brought agcuii*<t the 

the proprietor shonft’ of Sutiy by the Plaintifls, who were the 
of a news- , , 

paper, subject assignees under a conmiissioii of bankrupt ngaiiist Huy- 
lo dismiss- at 

plcjakrc, Ill'll daily directs the number of copies to he p-inted, purchases the whole 
impression, retails them, and is paid for his iervices by getting ij, 6 d, per quire on 
all that he sdU, sustaiiiiiig the loss which occurs by those copies which remain un- 
sold, IS a trader within the bankrupt lam. 

A news-vender, who frequented the Royal Exchange for the purpose of collect- 
ing intelligcnre for a newspaper, appointed a creditor to miet him on the Romt 
Excbaiiget and afteruards directed a friend, if the creditor inquired there for him, 
to say he was not there Held that this was an “ otherwise absenting himself,’' which 
constituted an act of bankruptcy within the statute i Jac. 1. e. 15. j 3. 

So, where he saw a creditor at the theatre, and secreted lumsclf under tlie stage 
for the purpose of avoiding him. 
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"suai d, to rcLover the value of certain goods which the 
Defendant had taken under an execution. The De- 
fendant contested the trading and act of bankruptcy ; and 
at the trial of the cause at the situngs after Hilat if term 
1816 before CzbbsC. 3 . the evidence of the bankrupt 
being a tradei, was, that he purchased the entire daily 
impression of the Coi'i/fi* newspaper, lioin the printer 
of that papc’’, by the quiic, at 6d pn paper; that his 
name wa^. registered as the publisher of the Cmour 
accorduig to act of parliament ; tliat he sold the papers 
again for Ins own benefit, being allowed by the vendor 
IS. 6d. pt! quire lor all that he sold, but that if any 
lemaiiicd unsold the loss was the bankrupt’s, and he 
also gave the pressmen directions how many copies 
should be printed on each day. He wua in the prac- 
tice of sending the {lapel's to customers 111 the country, 
and also of selling them to other venders, who retailed 
them. Ife nas, lioucvei, tlie servant of the proprietors 
of the paper, liable to dismissal when they pleased, 
though remuneiatcd for his ser\ i^'s by this profit on the 
papeis he sold. He somutimt*s bought u few copies ot 
othei newspapers, but the number was not considerable. 
The evidence .as to the acts of bankruptcy was two-fold ; 
one occasion was, that the bankrupt being at the Suizif 
theatre, pointed out sunic pci sons, who, he said, were his 
II editors, and that he must avoid them, and went under 
the stage for that purpose; one of them vias a sheriff’s 
oflicei who hud come tlnthci for the purpose of arrest- 
ing him, and the banki upt sent him woid that he viould 
(all on him on the follov mg duy and pay him. The 
othei occasion v^'is, tliat the bankrupt, being in the 
habit of frequenting tbo lloyal Rifftav^e tor the pur- 
pose of collecting intelligence foi Ins newspaper, and 
having appointed certain creditors to meet him there, 
desired another news-collector, who frequented the 
exchange, if any of those creditors askctl for him, to 
snv that he vins not tlicie niul some cicilitor enqiiiiing 


1816. 

Gillisgh vw 

V. 

LAntC 


theie 
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there for him, the other denied him accordingly. 
Gtbbs G. J. had no doubt but that a trading was 
proved, and refused to reserve that point. His Lord- 
ship also thought that what passed at the theatre, and 
on the Royal Exchange^ w'ere acts of bankruptcy. He 
uras there, several of his creditors were there ; he said 
they were his creditors, and he avoided them : the 
jnry would consider whether his intent in these acts 
lyeic to doKiy his creditors; and as to the point whether 
this were the sort of absenting himself wIiilIi could con- 
‘^titiite an act of bankruptcy, his Lordship reserved it, 
subject whcicto, the jury, finding that such was the 
bankiupt’s intent, gaie their verdict for tlic FlaintilT. 

iikeplierd^ Sobcitoi-Gencial, m this term moved fora 
lale mu upon several points; fiist that the species of 
aiticlc in which the bankrupt dealt was not such as 
could constitute him a tradei ; next, that the amount of 
Ills dealing was not suflicient to make him a tiiulcr: 
thiidly, that the profit on Ins dcnling was only a mode 
whcicby his eniplo^eis paid Inm a salaiy us their 
seivant, und that the purchasing the papei<-, being only 
one commodity, and oil bought of Ins inustei , was not 
.t dealing by way ormcich.indi4;e, like the dealing of a 
ticulcT, who chuses ot whom he shall buy Ip'. good"; 
.Hid as foi the few which he bought uf othei", they 
were too iiisigiuficcmt to constitute a trading' next, that 
tlic acts rched on were nut acts of bunkriiptcj'. 

Giisns C. J. The Defendants counsel himscll ad" 
ruts tliat the (]iu lion resolves itself into three points. 
As to the first, 1 have no doubt but that a trading in 
iicws[i;ipei s is as much a trailing as m any other coni- 
iiiodif}. As to the second, whether a servant buying 
goods of his master, and selling them out for Ins own 
g.aii, becomes a trader, I have no doubt that he docs. 

1 As 


i8i5. 


GlCLlHCnAH 

V. 

Laimo* 
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As to die third, vihetlici there be here a purchase and 1816. 

resale to a sulficicnt amount, heie was a ti.-ulins to a ^ 

° GU-LINOllAM 

consicleiablu amount tlie bankmpt took the whole 
impression. We think a nun in }mrch.'sc news- Lu^a. 
pjpeis ot his inastet to such u'l evtent as to make luiu 
d traclei within die bnnkiupt lawi * anil ne thrik this 
man did trade to si'ch an e\teiit, and m.vs a trader. 

Thcothci question, uhctliei the denial on the cNch.ui're, 
and Ins serreting himselt at the ihcutie, h" acts 
bankruptcy, is of niiiili greatei nicety, niid I reserved 
it to the Solid tor-(7eiioia1, and agree that it ought to be 
luithcr considered. 

Aubott J. Ill considering tins tine, 1 have been 
imich struck with the cxpiessioii in the statute of' 

1 Jur. I. c. 1 5. ‘‘ kc^'p lll^ ui hei house, or ollieiwisc ab- 
sent himself ” It seems as if the keeping house was 
one mode of absenting himself, and if so, then the depart- 

I ng fi om his J wcl hn^huuse being also expi cssly mention- 
ed, the olhciwjse absenting lumsi^i iiiiist be by alisenling 
liiinselffrom soincothei place than hum Ills house. 

'J'lie rest of the Couit coiicuiicd in granting a rule 
MiM upon the last point, but leluseditas to the tiadiug. 

/fi>/ and fmig/ian Serjts. now shewed cause against 
till', tule. They contended that 111 the statute i Juc. i, 

(. 15. s. 2. begin to keep his 01 hei house 01 houses, 

01 utheiwise to absent him 01 lieiself^” the woids 
*'* otherwise to absent” extend to any mode by which 
.1 ti ider withdiaws hmiself Ironi hci pic'^cnce of his 

I I editors. In the tliiec cases ot Juduit v. Da Cossen (n), 

V. SlIiii/ilM { 0 ), and Chinox^ifh v. I-faij{c), it linrl 
been di'cidetl that the ab.ciiting him .elt aas not confined 
to an absence from the dwell'iig-hoii*-e. 

(") lAI-a /}/. t') /■ <'-C. 

(^'i I Mtiale ii/.. 1 5?. 

7V /■ 
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SB'S 



Lung. 


The hohettor-General and Lem Se^t. in support of 
the rule. The going from a counting-house to a country 
houses as in Judtne v. Da Cossen is very diflerent from 
the going from one part of the Itoyal Exchange to the 
other. If this be an act of bankruptcy, a trader who 
should go down an unusual street iii Ins way home, 
that he might not pas^ a creditor’s door, would be 
guilty of ubscniiiig himself. An abbcticc from a place 
of trade might suffice, but this person frequented the 
Royal Eixchangc not (or purposes of trade, but to collect 
nea s. A case indeed is cited by Ridlcr J. in Colkett r. 
ricemttn[ti) where a pcisoH appointed a creditor to 
cuiiic to the hou«>c of a friend iii Ri idge^Sh cety and ho 
ivuulil jiay him, and when he came, desired the master 
ol the house to deny him| but that is very diilercnt, lu* 
had made that thi> place of his abode for that purpose. 
'Ihc uicaiiing of absenting himself ” is not a going 
a\.a^ fioin tlie place wherever he happened to be. If 
a man seeing a ci editor at tliC olIiot side of a theatre^ 
or 111 a church, or a house w he ic he is visiting, quit^ 
it to aioid him, or if, going into a coflee-hniise to 
collect news, he law a creditor there, and came out 
again, or it he refused an invitation to a diiiiicr because 
he expected to meet a creditor there, woiilil cither of 
these be uii act of biinkruptc^ ^ What right has 
a cicditor to supiiosc that his debtor will at all 
these neutral )d.ices be prejuied with the incan^ 
of paying him ’’ If he calls at the flchtor’s hoiice, 
he has a right to expect he bliould there be fuf'- 
nishcd with money to pa^. fiiuppobc a merchant, not 
liking to meet h creditors, btaj's .it liomc, and doc 4 
not go to the Royal ExchangCy whither he otherwise 
would hine gone, is th.it an act of bankruptcy? But 
thcic 1 j no ciidciicc tlial the h.niLriipt did absent ]iiin« 


sel 


(rt) a T, R. J9. 
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sHf or ever went away Iroin the Baikal Exchange : he 
niily dosireil the witness to say lie w’as gone, or hod 
not been thcie, a denial is no part of th.it branch of 
the statute winch speaks of hi" absenting himself, and 
tills denial cannot be made evidence of his keeping 
house. There is therefore no act of bankruptcy com- 
mitted, either by the denial^ or by any absicnting him- 
self; no case similar to the present has been found. In 
nil the cases hitherto decided, the otherwise absenting 
hiniseIG i**, as well ns the beginning tokcq> house, and 
the departing from the dwcHiiig-lioiisc, relative to some 
known place of i evidence or business. The statute re- 
turns nitci ail these general woids to the precise term of 
departing fioni his dwelliiig-honsc, which indicates that 
the absenting is confined to tlie narrower scope of some 
fixed abode, and evlends not to every chiiiigc of place. 
As to the fact that llaipmul appointeil these creditors 
to iiuvt iiiin tlierc, and avoided them, there is great 
diflit Tilly III arguing on that part of the case; it docs 
not however appeal, that on withdrawing himscll front 
this ]>lacc, he went to any pl.iceVhcrc he was not to be 
luiiiul by his credituis, that lie did not go home and 
leiniiiii visible there. As to the transaction at the 
the.ilre, it gca's 110 fai ther than the other. The officer's 
ac(|iiu‘seeiiee 111 the message sent, that the bankrupt 
would cull on the following day .uid puy him, is much 
the same tiling ns if he had told him by word of mouth. 


1816a 

Giixtngham 


LAlBOt 


Ginns C. J. The only question now is, whether 
Ilai/wird had committed an act of bankruptry . It h.is 
never been iiisistc'd that he had confined hiiiiscit to his 
dwelhiig-hou'-e, or departed from his dwelling-house to 
delay Ins creditors . the only question made has been, 
whether he comes within the terms, ** otherwise nb- 
'tcnting himself,” and to look .it that question we must 
61CC the decisions on the words of the statute of 1 Jae. r 
Voi.. VI. O o 


t. I c. 
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I Si 6. c. 15. wlucb, following the statute of 13 Eltz. e. 7., are, 
V— ^ “ sll persons that shall depart the realm, or begin to 

^ keep his or her house or houses, or otherwise to absent 
LAI^'G. him or herself,” without saying from whence; and 
then, having gone through several other acts of bank- 
ruptcy, It adds, ** or depart from his or her dwelling- 
house.” I cannot think, that by “ departing from hi'^ 
or her dwelling-house,” the statute means the same 
thing as by ** absenting himself,” or means to confine 
the generally of the former words, to the particularity 
of the latter. The earlier cases on this statute have not 
been called to aid; but there have been tnree important 
lecent decisions, ChenJianoeth-v. Hayy Bayly v. Schofield y 
and Judine v. Da Cosseny in nhich the same objection 
arose as in this case. Li Chenhom-eth v. Hay thcic was 
iiciilier an absenting liimsdf fiom the dwelling-house, 
nor irom any countmg-hoiise, or place of business, or 
tiade, of the bankrupt, nor tiom any place where he had 
apjiointcd the creditor to meet him. But the Court 
held that there was an absenting lilinselt within the sta- 
tutes of Elis, and ijac, i., though he had not de- 
parted fiom his dwdling-housc, which is a distinct 
branch of the lattei statute. I cite this case, because I 
tiuiik il shews that the learned Judge who tried that 
cause, ifiuuglit the statute did not mean an absenting 
liiinst'li fiom tills or that place, but an absenfng him- 
self from the presence of his creditor. Now see w hat 
tins case IS. Perhaps Ilajpcard was a mere lodger, 
liaving no sisiblc place of trade, but there was one place 
whither he every day resorted to collect newe, the 
1 tr»jal Exchange. It appears that he hod creditois: 
lh.it llicy were in tlic habit of seeing him on the Royal 
Exchange, that lie appointed them to meet him theie; 
that they came tliiUicr, and tliat he absented himself 
lioin them, dcsiiing a fiiend to state that he w'as not 
ihcie: suppo.>jng therefore tliese wolds to mean, ii« I 

I lliiiik 
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think they do, an absenting himself from his creditors, 
not from a particular place, this is a distinct act of ab- 
aeiiting himself, ll is not necessary to go minutely 
into the consideration of the causes of Bayly T. Schmid, 
and Judme v. Da Cossen, though tlicy sufficiently distin- 
guish between a departing from the dwelling-house, and 
(ui absenting himself; neither is it neocssnry to go into 
the circumstance of the bankrupt’s quitting the theatre^ 
tJiough it differs very little from some decided cases. 
There&rc 1 think there is no doubt, but that there was 
an act of bankruptcy committed within the meaning of 
these statutes. 



Vm 

Lainc. 


Dat.t.as J. As to the trading, there was no doubt ; 
and the bankrupt’s frequenting the Royal Exchange with 
intent to pick up news, appears to be a frequenting that 
place for the purpose of his trade. As to the absenting 
Jiiinseli^ there is u distinction between the keeping 
house, otherwise absenting himself and departing from 
Ills dwelhng-house, and this is an absenting himself. 

Park J. I was at first struck with the ingenuity of 
llie argument, that the “ otherwise absenting himself” 
meant an absenting himself wuth reference to his dwcll- 
irig-huuse, or to some otliec particular place; but if that 
were the construction, this would be an useless provi- 
sion. And this case comes much w ithin the principle 
of the case cited by Duller J, in Golketty, F%ecman^ 
therefore 1 think there is no ground to disturb the 
vcidict. 

Burrough j. Having been present at the trial ol 
the cause of Chenaraxth v. IJay^ and likewise when the 
I ule ill that ca&c was nioveil, iiiid disposed of, it is im- 
possible for me to cnterlnin any doubt on this subject. 
The rule must be 


l> o .. 


Discharged. 
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1816, 


May 13m 


Young v . Wright and Others. 


■VlTiere a trader '’PlIIS Was an action of trespass brought by Marp 
ultnt a'sign- loung against ihe messenger under a comniis- 

ment of hia sion of bankrupt against Crowlejf, fur breaking the 
ta\emand Plaintiff’s hoDse, wliich was a tavern in St.Jame^s- 

stock, acenm- 1 r™ 

pained with stteety ifestminsteif and taking away her goods, ihc 

possession, and Plaintiff’s case was, that Craa^^y^ who was her bro- 

K«dcnce*froin fbimerly kept tliis tavern, had assigned it 

Wettmtnster With his Stock anil goods to the Plaintiff that slie hail 

to PaJaingtoii, t^kcn possession, and tliat the Defendant afterwards took 

Sion of hank- them as 6'} (Kt'hy’b goods, anil as belonging, as such, to 

rupt liaviiig the assignees uiidei tlic romnnssion of bankrupt against 

him^lhe as-** C'ioa. 7 t;y. Cfotc/i^, being called as a wilncs«, swore, that 

signee brought he hud entered into an agreement with the Plaintiff, 

treipa«sagaiiist that for i 6 gl. sho should take tlic remainder of liis term, 

for tTknig pos- ®tock at a valuation. He himself held un- 

aession of die del an agreement for a lease. He suffered her to make 

tavern and naiiic for a liinitcd time afterwards, on her 

COOds llClQf 'ViT 11 I a* I I 

1. that, how- isM]ucst. Many persons called lor money about that pc- 

rvLrfijudiiJejit rioil wJicri Croulejf was at home; he wos scsni by 

aiViwtlrc- those who called. In 1 8 1 4 he ceased to ic- 

i^torv, yet, un- side on the premises in question, and w'cnt to reside at 

lees an act of J^addnu'ioiit which after that time was his home. Foi 
bankruptcy T . 

was proved to the Defendant, it was contended, that all tins was a frauil z 
suiiain ihe that the Conveyance was upon a private trust lor 

banknipt. On one occasion, ol a ci editor calling at 
might rccincr thc tuvi^rn to see Crorclty, the PJaintiil'Miid she did not 
on liLf posiLs- where he was, but she undertook tliat if any Ict- 

SIOli , 2. tll.lt , n o , , II 1 m 

ii. ought tn hr ters were left for him, she woultl convey them. Tlie 
left to ajuiy domcbtics did in fact all know where he was, but they 
trlder’isi hange ®“y ^•® creditors who colled for money, 

of residence A deposition of the Plaintiflf’s was read, in which she 
was a clr|i.ict~ 

lug from liu dwelluig-houK with uiteat to delay lua ciiaLtora. 


sustain ihe 
commissir*!, 
the aasi^ > ~ 
might rccincr 
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gave a particular account how bhe hod acquired tlie 
money with which she purchased this inn ; she eaid 
she had borrowed it of two persons, who, being now 
called ns witnesses, denied lending her any. Ciibs 
C. J., stopping the Plaintiff’s reply, directed the jury 
that it was necessary to prove an act of bankruptcy 
in this case, for otherwise, however fraudulent his as- 
signment might be as against creditors, yet the Plaui- 
tiif’s possession, as against a stranger, enabled her to 
maintain this action. To support u commission of 
bankruptcy, iin act of bankruptcy must be proved: 
he thought none had been proved here. All the denials 
of the bankrupt were made in his absence, and theie 
was no proof of his knowledge of the fiict. It did not es- 
cape InsLordship’sconsideration, that thu»c denials w'ere 
given by the Plaintiff* licrsclfj and that it wras she wlio 
bald bhe did not know whore Crtnclej/ was; but the ques- 
tion whether an act of bankruptcy hod been committed, 
must be tried as if the case of the Imnkriipt weic trying. 
The lactb were ns pregnant with fraud as possible, uiul 
such, tliut if they wore prcbcnted by a creditor, the deed 
could not be siippoited fur a momoiit; but theie waa .1 
deed icgnlarly exe< uted, tiaiiblcning tlie entire property 
to this bister, and .*i btruiigor coming 111, having no con- 
nection w'lth the matter, could not, by bhewing that all 
tins was fraudulent, warrant himself in doing what the 
Defendants had done. Tlie jury found that no act of 
bankruptcy had been committed, and a verdict pubacd 
for the Plaintiffl 

Vaughan Serjt. in this term obtained n rule nnii to set 
asifle the verdict and have a new trial, or enter a nonsuit, 
suggesting that Craaiey'i departure from his tavern, 
was either, i. a leaving his house to delay his creditors, 
or, 2. an act of otherwise absenting liiniself and 
that these questions had not been put to the jury. He 
" O o 3 .ilso 


rdi5. 

V— • 

Youso 

V. 

WaicHT. 
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Young 

Wrigh^. 


also moved upon the ground that the Defendant, 
though a stranger, might take advantage of the fraud ; 
but the Court refused to grant the rule on that ground, 
all agreeing that it could not be supported, and that unless 
the Defendants could make themselves creditors, and 
invest themselves with the character of absignees, so as 
to enable them to avail themselves of the fraud, they 
could not prevent the Plaintiff from recovering on her 
possession. 

Copley and Best Serjts. shewed cause against this rule. 
To leave to the jury whether CratxHey moved to Padding- 
ion with intent to delay his creditors, would be leaving 
a matter of Jaw to them. It would be of dangerous 
consequence to leave to a jury every change of a trader’s 
residence, as an act of bankruptcy. It did not appear 
that Crawley had ever told the servants to deny his 
going to Paddtngtont all his servants knew whither he 
was gone, and some of the creditors called on him there 
and saw him ; and v^hile the tavern was his home, 
whenever he was there lie was always visible to his cre- 
ditors. If there were any evidence of an intent to con- 
ceal himself from his creditors, it would be matter to 
leave to a jury, but the evidence proves that Craalty 
quitted his house for the purpose of giving pos'icssion to 
his Slater under the assignment which was proved to 
have been made to her. And whether it were void or 
not as against creditors, it did, as between Crawley and 
the Plaintiff pass the property to her, and his going to 
Paddington w.is to give e/fect to it. It is clear there- 
fore that he did i ot go to Paddington to. avoid his cre- 
ditors, for there is no evidence of any such intent, and 
there IS evidence of another intent, with which he 
went thither, viz. that he might give effect to this 
assignment. 


Paughau, 
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yattg/taTif in support of his rule, urged that this sup- 
posed assignment being aulmittcd to be a gross fraud, 
as against the creditors of Cio "eify no interest passed 
under it. If all this is bottomed in fmud, it lays a 
strong foundation for the inference, that when he re- 
moved to Paddtr^tont he went fiom home to delay his 
creditors: besides, the otherwise absenting himself i<; 
not merely an absenting himself fiom his dwelling- 
house : any absenting himself by a debtor fi otn his cre- 
ditors would be an act of bankruptcy. A trader may 
commit an act of bankiuptcy by absenting Intnsclf fro* i 
any place whatsoever. Upon the declaration of the 
Plaintiff herself, she was put m there merely to cheat 
die world ; no money passed. Therefore when CtonLlej 
went to Paddington^ this deed being void, he went not 
to gnr effect to this deed, hut to conceal himself fiom 
his creditors. Either he had studiously concealed from 
the Plaintiff where he w'as, or if she knew it, he had di- 
iccted her not to disclose it. If hr did not mean to 
elude his creditors, he would hair lefl word where he 
was to be found. In Judinc v. Ha Qossea (a), wheie a 
trader had gone to his conntiy house, &c. to avoid his 
creditors, it was held an act of bankruptcy. It ought 
to be left to a jury quo amnio he went to PadJ.ngton. 
The jury arc the proper judges of the intent. The law 
dc|X’nds on the fact. 


iSid. 

■■■ 

Youn'g 


V. 

WlUGITT. 


Gibbs C, J. If it hod been suggested to nc at tlie 
trial, that the counsel for the Defendant wished tlie 
case to be put to the jury in the way jiiwhicli it is now 
jircsunled, I should have so put it to them, but the 
whole tendency of the evidence was to a different poinL 
This IS a case of groat importance, of considerable ex- 
tent of property, and of admitted fraud ; there can be 


(<t) I iVnv Ref, 2J4. 
O O 4 


no 
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no relief from lliis vcnlict if there be not a new trkit 
griinletl, theiefure 1 think the case ouj^it to be further 
coubidcrccl. 

Rule absolute tor a new trial, tlicx 
costs of the fiibt liuil to abide, 
the event of tlie second. 


Mrtj 17 . 


Darhy t*. NrwioN. 


Where a trader 
shipped gooiN 
fur Lnghrn i on 
board ageiieial 
shii'i repre- 
, SLiiiLil sail- 
ing uith li- 
ceiirt. and 
vithout ( on- 
%o),aml lioiind 
far CibraUat , 

Caglinrh 3 ild 

Majorr/it 
vhich had a 
liLCrre to sail 
isilhoiit con- 
soy 10 Cib> al- 
tar only, and 
sailed tium 
Gibraltar 
withoul (iin- 


nns an action upon u ])oliey of insiiratiLe, .ii 
and fioin Ijondtm lu Caghmi 111 Stiidiiim, s,ith 
libeit^ lu tuiiili and stay at Gibtaliai, uiid llicie uiiluad 
ui loud ^odd-i, aiiduitliui witliuut coiuoy, upon ^uds 
to letura two jm tcnl. ol the pieiiiiuiii Jui convoy to 
the IVtstVLax}, (not or tliiec uitt. loi con- 

voy to Gihtaltaty and tliicc pa cent fiom Gibt al- 
lot to Saultnia, and .iriives. The Phiintilf averred 
a loss by captiiic. l>|Von the tr1.1l oi the c.uise .'it 
Guildhall, at the siUings vAlcr llilarp \.eiui 1816, be- 
fore C. J. It appealed that tbe PJainliif shipped 

Ilia good-, on boiiid llie bybiila, wliitli was put up as .> 
general ship loi GibtaUai, Vagliatt, and Majwca, uud 
vvus lulvciliaetl us having .1 licence, uihI .is ebout to 
sail williuiil convoy. 'I'lie ship in i.ut s.iilL>d without 


voy nr Iilciuc, 
an officer be- 
ing ajipoi .'d 
there (to grant 
lieencev uiidir 
iert.1111 Lirvuin- 
stances Held 
that an insiii 
ante ol such 
goods by the 
sliip]iLr vias 
void. 


convoy, under u licence iroiii the Eoids of tiie Ad- 
niiialty to "iiil fioin Liondon to Gtbtallai, where she 
uirivcd, and discliaiged ceitain other parts of her 
caigo. The ni.ister then ciujinred for convoy lot the 
MediUt ! antan, 11 -d learning that none would be .ip- 
poiiited for sonic lime, be solicited fioin the udniiuJ 
stationed at that ]K)it, who was uiithorizc'd by the 
udmiiull} to grant licences, under eeitain circiiinstuiiccs 
which weie nut dcfincHl in llie evidence, to sail without 
eonvov, lot .1 licence to Mill to Caglian, winch was re- 
fused him. lie alteiwards sailed without licence or 


convoy. 
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oonvoy, and waa captured by a Fntich privateer. For 
tlie Defendant two questiona were made ' r. That tlie 
licence for Gibraltar was not a * ocncc fur the voyage > 
2. that although the Plaintiff w is not privy to any 
intention of sailing without a hcence for the voyage^ 
yet as he was aware of the intention to sail without 
convoy fgi the voyage, and inasmuch os no licence 
for tlie voyage was aetiiall^ obtained, tlie Plaintiff was 
not entitled to recover. The juiy cxpreiied an opinion 
that convoy for Gtbi altar was convoy for the voyage : 
they found tlieir verdict for the PlaintifF subject to these 
two points, which Ins Lordship reserved. 


i8i0. 


Dabov 

V. 

Newtor. 


Lens Seijt. in this term obtained a rule msi to set 
aside the venhet and enter a nonsuit, against which 
Shep/ipidy iSohcitor-fjeiieifll, and Best Serft. now shewed 
taiisc. They cndeavouicd to distinguish this case 
from fVanihoHse v. Onvie (a), on tlie ground that m this 
instance ilicie was an iHlmirnl slational at Gtbt altar 
empowoicd to giant further ficonces to sail up the 
Meditn ! uncan without coiiioj ; and the assured, who 
remained in En"landj had a light to expect that the 
master would not violate liis duty by sailing without 
either licence or convoy tiom Gibialtm, up to which 
point he was protected, they said, by the licence ob- 
tained tor that port. In JVainboiise v. Covne, there was 
no olTicei at Gtbialfm empowered to grant further 
licences; this too, was a voyage to be performed by 
stages, fiist, from London to Gibialtaif then from 
Gibraltar foi Caghatt, thcii*fiom Cagl/ai t to Jlajorca. 
It is not necessary that in the first step a licence should 
be obtained tor the entire voyage, or co-extensive with 
the risk insured; it is to be presunicit tliat the master 
will obtain all that is necessary to legalise the vovage, 

(u) Anfejtv . 17S. 


as 
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as he proceeds (a). Upon an insurance to Jamaica and 
lioine^ it would be sufficient if the ship sailed hciicc 
with a licence or convoy to Jamaica^ though she had 
not previously obtained a licence to return home with- 
out convoy. In Watnhouse v. Ckwie, the voyage was 
entire. This was also distinguishable from Ingham v. 
Agnev){b)y lor there was no intention tliat the ship 
sliould stop at Gtbraliar , the master, in fact, was 
ordered not to stop there, if he could avoid it ; and the 
Court decided that case on the ground of fraud. This 
cusc rather ranged itself under those of Carstans v. 
AUnult (c), and Wake v. Atftf (d). In the fnimcr of these 
ti^o, Txird JUIenhenoi^h C. J. said that the convoy act 
W.1S a very penul statute, and to be construed stiictly, 
and he would not |X'miit the interests of an assured to 
bo afleitt'd by it through the instiunieiilality of his 
ageiit.^ Cominon sense equally reiiuires, that to vitiate a 
policy the assured should be privy and instiunientnl to 
sailing without licence, as it does that he should be 
pnvyand iiisti uinental lo sailing without convoy The 
master legally sailctl for Gihj altar j and li, niter leach- 
ing that poit, he had sailed thence with convoy for 
Caglioft, or obtained fiom the adnnr.il a fnrlhcr licenre 
for that port, the statute would have been •snticfit'd, and 
the niasler’s neglect to do his duty ought not to prejudice 
the Plaintiffi 

IjcnSj who would have suppoilfd his rule, u.is 
ichcved by the Court. 

Gibbs C. J. ^ should be extremely glad, if I could 
find any ground on which the PlaintiJl could escape 
the effect of this law. It is a hard objection to be 

(a) Sewell v. Rojal Exchange Aiiurawet ante, iv. gj6. S. P« 
Homes v. Busk, ante, v. 517. 

(i) IS East, jij. (rf) Ante, IV. 4^3, 

(e) 3 Campb. 497. 


taLt'ii 
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taken against him ; for he certainly is personally inno- 
cent, and what has happened is probably the effect of 
mistake^ but certainly of no default ofhis : but 1 can find 
no ground to take him out of the law, which was much 
considered in the case of fVatrt&ouse v. Come, and adopted 
by the Court of King's Bench in Ingham v. Agnem. The 
fourth section declares that if the assured or any other 
party be privy to the sailing mtluHit convoy, he forfeits 
his policy. By the sixtli section, if the assurerl obtains a 
Lccnce, though he knows of die sailing viithout co^vo^'> 
he is protected ; but there is this wide difference between 
sailing without convoy, and bailing without licence. 
If a ship bails wiihoiit convoy, the .issuicd being 
ignorant el her sailing widiout convo3', he is protected; 
but if he knows of her sailing without convoy, not 
knowing wlicthei she has a licence or not, he is not 
protected, iinlesb she has a licence: his security de- 
pends on the lact, whether the siiip has a licence for 
the voyage oi not. Mow apply this doctiine to fVatTt- 
iouse V. Cl/vote, (Hcie liis l^o/dslup recapitulated the 
tacts of that case.) Supposing the hcence from this 
country wcie good, the PlniiitiiF is excused for not 
having a licence from Gibialtai, for he is not bound to 
obtain a licence oi con v 03 from a foreign part, unless 
there be an officer there able to grant licences, or a 
convoy be soinelniies appointed. But the ground of 
that judgment was, that the goods were shipped for 
Palermo, and a licence was obtained for Gibraltar, 
without any notice to those who granted it, that the 
ship was intended to go further tlmn that port. 1 
cannot distinguish that case from this. Here the 
goods arc shipped for Cagltart. Tlie owner knows 
die ship lb to go thither; and though she is to touch 
at GtbraUa), that makes no difference; for that is not 
the ultimate place oi her destiiiution, and is a fi'aud on 

the 


1816. 

Dauby 


N£1\TDT«. 
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Darbv 


UEIVTOy. 


llie govcrniucut ; ibr though the mustcT intended to go 
to Cagliari, he held out to the government that he waa 
going only to Gibraltar, and obtained a licence to go 
without convoy no fuithcr than GthraUat, and turn 
constat, if tlic admiralty had known tliat tlie vessel was 
intended to push on to Cagltatt, that they would have 
given her a licence to Gtl» altar. It U said, this is 
distinguialiable, because there was an admiral at Gib~ 
1 altar empowered to grant further licences: to what 
cases that power was to apply, did not distinctly appear 
by the ciidence : it might be to cases where ships which 
came with a cargo to Gibraltar wcie to ship there a 
new adventure for some port further up the Medttet- 
tanean. Rut tins cn cunistaiice renders the assured’s 
case more desperate, fiir it was the nioie incumbent on 
the muster to ap]>l3 there for a accond liLenrc. Therefore, 
though It IS 1 ei y hard that the oivncr of the goods should 
sufTci by the default ot the captain 111 not applying ior 
It further liteiicc there, yet from these premises 1 arri\c 
with legret at the couLiusioii, that the nssiirnnic is voiih 


Dali^as J. I am of the same opinion. It has not 
been ultciiipted to question the propriety of the derision 
in Wainkmse v. Cawie , we therefore iissiunc that 
liainliouse v. Coyne was rightly ilccided: but it is 
attempted to distinguish this case fioni that. I can 
however find no ground of disimctioii between the 
cases, ricie the ship had not a sufficient licence fur 
the voyage, but to Gibraltar only; and the denial 
of a further licence by the officer there is in effect a 
denial to proceeu further. In JVamkouse v. Came, the 
assured supposed there would bo, and intended that 
tlicre should be, a good licence for the voyage; so 
was It here, and it is not distinguishable on any ground 
vihatsoevcr^ 


Park 
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Park J. I am of the same opinion. This case is 
not distiTigiiishiible from Watnhouse v. Comic. In Ingham 
V. Agnem, it is said, Uierc was fraud. But there was 
in that case, no fraud tnalo . there was, as Ijc 
B lanc J. said, a licence lor a part of the voyage instead 
of the nliole. It has been Ingeniously attempted by 
tlie counsel to apply the words privy and mstruinentnl 
to the case of the licence, as well as to that of the 
exmvoy, but the woi da of the statute do not permit it. 

BoKROunri J. In my judgment, to decide this case 
in favour of the Plaintiff, would be to deride directly 
coiitiary to the decision of this Court in Wanihottse v. 
Coicrr, and alao directly contrary to the words and spirit 
of the statute. 

Rule absolute. 


Kemf V. Potter. 

• 

'J'lIIS action was conmicnced on the iftthji/lj/ 1S15, 
anil the Defendant, wlio was tlien a bankrupt, on the 
2 1 St ,/uljf obtained his certificate. On the i7tli of AVu. 
1815, tlie Defend jut filed a plea of his bankruptcy and 
ec'rtifieatc. The Plaintiff had within this term exhibit- 
ed under the commission an nffidasit of the debt for 
winch this action was brought ; wlicicu{H>n the Dclcn- 
djiit had ruled the Plaintiff to reply, and the Plaintiff 
had obtained a rule nin to discharge that rule and nil 
suboecjuent proceedings, with cost*, decljiing that he 
abandoned his action, and had made his election to 
proceed under the commission. 

ff 

Bens Serjt. opposed this rule, contending that the 
Defendant was entitled to some certain assurance that 
the action was at uii end ; the Plauitill' ought to mo\o 
to duicoiiliiiuc. 


1816. 

< -V— 

Darby 

w. 

Nbwton. 


M,tj IS. 


Where the 
PlaiutiiT, in an 
action 3}!.i.iii9t 
a bankrupt, 
makei lii« cVe- 
tion to proceed 
unde'' the coiu- 
inis.ion, ti'e 
Defendant is 
eiiuilcd tuha\e 
some enri y or 
suggestion, re- 
cording the 
cIcctSun, put 
on the rCLurJ. 


ahrpfu’t ,fy 
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ShepJiei df Solicitor-General* in support f>f the rule* 
contended that the Plaintiff having made an affidavit 
for proving his debt under the commission, had thereby 
given a sufficient proof of his election, after which, by 
the force of the statute 49 G. 3. c. 121. the action fell 
to the ground, and no further proceedings on either 
side were necessarjr, or ought to be had. The Phuntift* 
was under the nec^suty of making this application ; for 
if he had replied, he would thereby have contravened 
tlic statute ; if he had not replied, the Defendant would 
liai e signed judgment. 


Ginns C. J. The Defendant is not proceeding for 
costs in this case : for he never can get them. Perhaps 
he has come reason to complain of the Plaintiff, in that 
he has commenced his action just at the time when the 
bankrupt is about to obtain his certificate, and has put 
him to considerable expcnce. The Defendant having 
})leade(l, rules the Plaintiff’ to replj, and this application 
i!i made to discharge that rule ^vlth costs and the ques- 
tion is, whether this is not the proper course for the 
Dcfeiidaut to takc^ in order to compel the Plaintiff to 
give him that sati'ifnction to w'hich he is entitled ; for I 
think the Defendant is entitled to have some entry or 
suggestion entered on the record, so that it may appear 
that the Defendant will be no further troubled in this 
action; for otherwise the Defendant stands undci the 
apprehension that the action may at some lime be pro- 
ceeded in. 


Burrouoii J. It would be very easy to fiamc such 
an entry on the record us is suitable to the case, it is 
oiilv to shew that the Plaintiff has made liis election 
to pi oceed under the commission. 

Rule discharged, but w ithout 
LO'tts tlicrc being some co- 
ir >111 for the application. 
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^ N debt on n bail bond, the declaration shewed that 
the PlanitifF sued out of the King’s Court before the 
Honourable ijir V. GibiSf and others his companions^ 
Ills Majesty’s Justices of the Bench at fFestmtnster, a 
writ of capias ad respondenihm against George Smlh 
that the sbcrifT made a mandate thereupon, commend- 
ing the high bailiff of the honor of Pomfret to take the 
Defendant, so that the sheriff might have him before his 
Majesty at Westminster^ in five weeks from Easter^ and 
bliews a caption, and a bond to the high bailiff coii- 
dilioncd for the Defendant’s appearance before hib said 
Majesty at Wesimtnstei in five weeks from Eastei. Tlie 
Defendant generally dcmuricd. 

Bosanquet Serjt. in support of the dcmurrei. This 
n jb a bond intended to be taken^iirsuant to the statute 
23 II. 6. c. 9. It was now clear, that all matter on that sta- 
t iite needed not, since the stat. of4 Ann. c. 1 6 . be specially 
pleiuled, but that it was a public act, and any exception 
111 aiij form of proLeeJiiig might be taken on the issue 
of non estjaclumy or a general dcmuricr. If a writ 
required the Defeiidant’b appeal ance line, and the bond 
required his appearance elsewhere, it wat-, by the words of 
the statute, bad; and the question was, whether an ap- 
pearance before his Majesty at Wcstmimtei intended an 
appeal ance m tins coiiit. ITis Majesty was in con- 
templation of law supposed to be alwajs sitting in the 
couit of King’s Bench, and it had been ruled that the 
phrase here used described that > ourt. If it de!<cr]bcd 
that court, and also this, the bond was void for anibi- 
gnitj ; but Iho phrase did not dcsciilK this coiiit 


Where, upon 
a cap, aj re- 
turnable in the 
Cnoirnon 
Pleas, the she- 
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King’s Be' ch, 
and therefore 
void. 
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CASES IN EAS'l'ER TERM 


1816. 

Kenalus 

V. 

S&llTIl. 


Ill Jones V. Ay (a), upon a writ to appear before ouf 
Lord the King whcrcbocvcr, &c. the bond was to appear 
bciurc 0111 said Laid die King at Westutinstei , J,oFd 
JiUeithot o«gh C. J. held that U'as n sufficient desciiption 
of the court of King's Bench ; it meant before the King 
in hib court. It appeared not by these pleadings that 
thcic was any one word in the bond which would shew 
tliut ail appearance in this court was intended. 


XcincSerjt. coiUtOf urged, that the Defendant’s coun- 
sel assumed too much, in saying that these woids neces- 
sarily imported the court of King's Bench. In the 
ca&c uted it appeared that thccouitof King’s Bench 
was iiieaot, though there was a mistake in tlie dcscri{i- 
tion. So, thougli it IS not here so distinctly shewn as 
It might be, that the Defendant was required to appear 
ill dll', court, yet the appcMi mice before Ins sanl Majesty 
is .111 appeal aiice betorc his said IMnjCst^ in tJie couit 
out uf which the pioccss hnd isMied. If it had hceii 
piocess out of the Exchequer und the same terms had 
been used, tlicj would have crpinlly eoiivcjed a icm|liisi- 
tioii to appear before his said Majesty in that eouit* 
But tlierc is icnIU no ambiguity 111 the words. It ap- 
pears on the record that the high linilitrof the honoi is 
in the iiuiidatc sufficiently apprised in what coiiit tins 
appearance was to be, and that the slieiil^' must h.i\e 
given him notice what the wi It was. This is virtually 
compiiscd 111 the avennent that the shci iff mode a man- 
date to the high bnilifl* to take the Dcfcndniit, so that 
the sheriff might have him before Ins said Klajesty, 
which shews that the mandate must be a call on the high 
builiffi pointing out in what court the slicnlf was re- 
(jiiircd to have the Defendant’s body. But this bond 
IS not conditioned to be void merely if the Defendant 


(rt) 9 Easlt 5J. 


.ippear 
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appear bcfoic liis Majesty nt JVestininstiv it is not be- 1816. 
fore his Jl.ijosty’s person, nor in any court ad libitvm^ 
but bchrc Ins sanl Majesty at IVesltmnslet in Hvc weeks v 
dS.Ea’tlei, &c. \\\ SlaiUleworth >. Pilkmuton [a)^ which Smith. 

is the rouiu].itiun of the case in 9 £ai/, the Court say, 
there is 110 set foriu of woiils for Uiesc bonila, but if in 
substance they are to appear accortliiifr to the design of 
the writ, It siifliccs; and cite Philips v. Philips in 
Scacc. Tnn. j G. 2. In all the cases citMl, the writ was 
to appear in B R., and the appc'aiing befine Ins said 
Majesty' desen bed that court by way of lefcieticc, but 
without tlie aid of that reference, non constat that the 
Court would so have held ; and here the reference is to 
anothei court his said Majesty at WestmimJet ^ in this 
instance, moans his said M.ijesty in his said court of 
Common Pleas. 

Glims C . 1 . relieved Bosanqnel fiom replying. Thi*. 

IS an action brought bj (he assignee of a b.iil bond. To 
enable the Plaintill to '•iippoit this action, the bond 
must be lakoji ni'isiiaiif to tb ' statute 23 Ilm. 6 ^ and 
must be assigned accoiding to the statuU t\Ann. t. 16.9 
and the (luoslioii i", wb.'lliei ibis IkjiuI be so taken and 
assigned. TIu* writ is a 1 ad 1 espomU ndunt, re- 

turn.ible in lliis Com I 1 (I.mo siy, the iiiaiidatc to the 
bailiir i» cites the wiit, tlio.igli that div’s not appear on 
the rcroid, but it ie<]iiiies the paity to appeal before 
our Lord the King at JVt'slmin^tti • and the bail-bond 
taken tlieieoii is eoiiditioned ti1.1t the Di feiidaiit .appeal 
before 0111 sanl Lord the Kiiig.it Ji is/nunstri and the 
PlaintifT avers foi bie.icb, tliiit the Dcfoiid.iiit h.is not 
appeared before onr s,iid Loid tlicKiiig .it /PcA/tfi/y/c^n, 

With respect to the st.itiile 23 //. 6. 1 should have 
some doubt wlielliei this were not a bad-boiid taken 
according to that statute; for the words oP that act are, 


Voi. VI. 


(rt) zStni.iisS 

Pr 


th.it 
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1816. 

Rbhaus 


Va 

Smith. 


that tlie prisoners shall appear at the day contained in 
the writ, bill, or warrant; and this is a bond 'according 
to the mandate. But taking the whole record together, 
1 cannot doubt that the bail-bond points out the court 
of King's Bench as the court in which the Defendant 
IS to appeal . I therefore think the demurrer must be 
alloiAcd. 


The rest ui the Court concurred in giving 

Judgment for the Defendant. 


Miix ao. 


Biun Bond. 


Where the 
■henir had 
omitted to take 
a bail-bondt 
sad an action 
had liecn com* 
menced fur an 
ewape, the 
Court would 
not stay pro- 
ceedings oil 
the terms of 
the shcrifT’s 
charging the 
PlaintifT in cus- 
tody in the 
onginal action, 
though the 
sheniT never 
was ruled to 
return the writ, 
and though the 
Defendant 
was charged 
in custody in 
seven] other 
actioiM. 


J^ONT) and Batiett were partners. Actions were 
commcuccd against them in Michaelmas and Hilaty 
terms in several courts for considerable sums. On the 
aoth of Fchmrij the Defendant Bond was ancsted in 
this court for 40/. at the suit oiBirti. On the first day 
in this term Bond was suircndorcii in the King’s Uciicli, 
and was removed by habeas corpus^ aud cliaigcd with se- 
veral actions 111 tins «nul, tuid in the Exchequer, and in 
the King’s Bench, but not in the action at Bun’s suit, 
which was intended, but bv mere mistake was omitted. 
There had been no bail in tins action. If the Plaintiff 
had pi acceded to rule the shciifT to return the writ and 
to bring in the body, he would on the 8th of Map have 
bcrai entitled to an attachment, but he sued out no rule 
to return the writ or bring in tlic body. But on the 
9th he sued nut a writ against the sheriflj and com- 
menced an action lor an escape m not returning the 
writ. 


Blosset Serjt. on a former day had obtained a rule 
riuf to stay proceedings against the sheriff in that action 

for 
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for on escape, on payment of costs, and on bringing up 
the body of the Defendant Bondj in order to charge him 
in coatody with this action, oi> the authority of Al- 
ht^ham v. Floaxr (a), wherein it was held, that after the 
commencement of an action of escape against the she- 
rii^ for not taking a bail-bond, if good bail be put in 
and justified in lieu of bail before put in, who by tlie 
practice of the Court were a mere nullity, the Plaintiff 
cannot recover. 

Beil Seijt. now shewed cause, upon the ground that 
the shcrift^ having taken the Defendant in this action, 
had permitted him to go at large, without taking a bail- 
bond, or perfecting boil for him in due time. It had 
been settled in the case of FuUer v. est (&), that where 
the sheriff has omitted to take a bail-bond, he is not en- 
titled to tlic indulgence of putting in bail for the De- 
fendant, luid rendering him. ilnd tiic Defendant, not 
•beuig yet in court, is not entitled to be hcartl. Wii^ 
V. Maltfiew (c) is also in point. 

Blosset in support of Ins rule. Though tlic Defend- 
ant, being at large till the first day of this term, was at 
large at a time when tlic Plaintiff was entitled to call on 
the sheriff for his return of cejn lorpus^ yet he had not 
so done; and it was immaterial to the Plaintiff whether 
the sheriff took a bail-bond, or not, until the Plaintiff 
should apply to have it assigned to him, which here he 
had not done. If the Plaintiff hod ruled tlic sheriff to 
return the writ, the sheriff’s mistake would have been 
rectified as a matter of course. This is a much stronger 
case for the sheriff than ASUngham. v. Flaaier, for there 
the Defendant was at large : here he is in custody, 
though not in this suit 

(a) s JSof.Csf PM 346! ( 4 ) 1 & PuU. 335. 

(&) 7 TfrmRep.to^. 

P p z Gibbs 
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i 8 i 5 . Gibbs C.J. I do not soe how the case of .^tng'AazK 
‘ V Flower IS consistent uith the decisions in Fidler v 

Hf&M 

Ptesl and TViM v. MatiAcro, nor do I see how eiLl^cr oi 

Bcm\ the last-mcntioncd cases is to be distinguished tmiu the 
present. There the Defendant was at huge without 
the slicrilf lia\ iiig taken an^ bail. I Jure the Deleiidant 
is ill custody 111 other actions, but in this action he is 
untouched by any process. In that state ul tilings an 
action IS brought a^mst the sliei iff for an escape, and 
what IS It that Uic Coui t are asked to do i* To stay pro- 
ceedings on p.iyinent of the costs of that action, and to 
permit the Defendant to he charged in custody in this 
action. How is tins case to he distinguished from 
those i* The light to an action loi an escape, is a tight 
as well vested as any' utlici light or'ietion, and there is 
the same reason for denying the sheiilT the indulgence 
prayed for, as theic was in the two cases loat cited for 
not allowing the slietiff to put in bail. 

Dallas J. eoncurred in tliinking this case was not 
distinguishable from those of Fidlet v. Prestj iiiid Weldt 
V. Matthew. 

Rule discharged 


Thornton and Another v. Simpson anti 
Others. 

pHJS was an action brought to recover damages for 

not accepting certain hemp accoiding to a contract 
roni or neiap s * ” * ” 

atapnee/fr dated ZiOlufoii, 1 815, which expressed that the 

ton, to bp ship- 
ped from iit Petenburgh or Cronjl idf in June or Jufy, and the ■ibip’s name de- 
clared as soon as known, in ease tf ■ ship afaoiilrl not amve before jist December^ 
the contract to be void ; the sellei w not bound .0 send all by one ship, and having 
announced more to be coming by one ship than the fict was, he was at bberty to 
declare the residue to be coming by other diips. 

*8 


Maj SI. 


Under a con- 
tract to sell 50 




— P 1 


Defendants 
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Defendants “ bou^rlit oF the PlaintifT 50 tons of St. 2 V- 
sound clean hemp, of good incrcliniibible qiinlity 
At sgl per ton, to be slnjiped >10111 St. Petasbuigh or 
Croasladt 111 June or Jul^ then next, and the ship’s 
name declared as soon us known. In case tlic ship 
^ould not 111 rL\ e bcfcrc the 3 ist then next, 

that contract was to be void.” The PiaintilTs supposing 
that on the 301)1 of June 1815, 50 tons of lionip, which 
they had intended for the Oefcnduiils, neio shipped at 
St. Petn ^bui}^h on board tlie ns they had di- 

rected, on tlic 5th of Septembei apprized tlic Defendants 
that the toiisot hemp bought 111 Apnl lor the Do- 
fendaiils' .iccount were shipped in tlic Ltveli/ fiom St. 
Peteribmgh. It pioved, howevei, that the inastei had 
refused to take on board more tliaii 20 tons out of the 
50 tons. Tlic Jjiveltf arrivetl on the 2olh ot Srjdember 
laden witli 44 tons, including thesi the other 24 
being piiiceJs winch the PlanitilTs h.id oideied fi>r othci 
purchnseix. On the 2 2d the PlnintilK appii/cd the 
Dcfen<].iiits, that “ should the quantity by that ship not 
be sufficient, say 50 tons, the Pluiiitiihi resen (d to them- 
selves the option of ninknig up the ileneicnc} on the 
Unity or the Pat agon, both li oni St. Putn sfnog/i.” The 
Defendnnts icfuscd to accept any hemp eithei liy the 
Unttif or the Pat agon, neilhci of which \essels were 
then arrived, but rcquiicd a dclivciy of 50 tons from 
the LaxH'ly, whereon the Phuiitifis on 2yth St’ptcmher 
sent them an order for 20 tons, and lepeated to them, 
that in consequence oi that ship’s xhuitiiig out part of 
the hemp iiitcndi*d lor tier, ihc icinaiiiing 30 tons 
would come by the I'atugon." The Deleiiilniits per- 
sisting 111 their rctiisul to nveivc hemp by any other 
vessel ih.iii the Lively, alien ihv Pai agon iiinvcd, the 
Pliuntifls sold at a loss the 30 tons which they had 
offered to the Defendants, .ind now called on them to 
make good the deficiency. Upon the trial of the cause 

Pp 3 at 


j8i6. 

TnOBNTON 

Vm 

SlAlIVON. 
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V 

SlMFBOK. 


at GtaUkallf at the uttiiigs after Htlarytenn. 1816] be- 
fore Gtbb^ C. J., these facts being proved, the Defen- 
dants contended tliat the PJaintiife were not entitled to 
recover, upon three grounds : first, that they were en- 
titled upon this contract to receive the entire quantity 
of 50 tons by one ship; secondly, that the Flointifis, 
having elected the Lively^ were bound by their election, 
and could not nominate any other vessel ; thirdly, that 
the Defendants were entitled to all the hemp which did 
come by the lAvehj. The jury found a verthet ibr the 
Plaintills, with liberty to move for a new trial. 


Ijet}s Serjt. Ill this term obtained a rule iiist to set 
aside the verdict, and enter a verdict for the Defen- 
dants, or a nonsuit, against which 

Best Serjt. now shewed cause. Nothing in the con- 
tract binds the Plainliffii to send the hemp by any par- 
ticular ship, nor to send it all in one ship. The PJaiu- 
tifis having given notice, under a mistake, that the 
whole quantity is coming by a certain ship, ns soon as 
they di>>cover tlicir mistake, apprize the Dclcndants that 
it is an error. The hemp is the same, though it arrives 
by a different ship. No inconvenience icsults to the 
Defenf'aiit by the change of ships. Jlobw'ton v. Tbv. 
ray (0) i<« in point, and this, to use Lord Ellerdtorot^K^ 
expression, is the correction of a corrigible mistake. 

Ijens and Blosset Serjts. in support of the rule, in- 
sisted tliat the meaning of the contract was, that the 
whole quantity should come by one ship, and not by 
different ships, and as it had not so come, they wereitt- 
lieved froiii then bai gain. If it were indifferent by what 
^ip it came, it would havebccu unneceosary to use such 
haste to ounounoe the ship, or expressly to aver it in 

(m) 3 Cmmpb. 158. 

the 
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the declaration. So soon as a sliip is announced, the 
Defendants speculate on the state of the market, and 
make their sub -contracts accordingly; at least, the De- 
fieiidants have a right to the 44 tons which wcic on 
board the Lively. Jlobinson v. Tom ay is very distin- 
guishable; EUefiboraugh likens that to a porter 
delivering one messuage instead of another. Supposing 
the Flaiiitiffi had a right to reserve a liberty to make 
up the residue by the Unity or Paragon^ they have not 
done even that : But when the Lively arrives, they as- 
sume tlic hbertyr of making up by the Pat agon all, ex- 
cept sucli part of the Ltveli^h cargo as they think fit to 
deliver to the Defendants, giving the leuduc of her 
cargo to some others. The Piaintifl& a ci e not bound 
to declare the ship by any given day, but when they 
knew the ship. Having announced lh.it Uiey did know 
the ship, they cannot say they did not know her when 
they aiiiiuuiiccd her ; they might take tlieir own time to 
declare, might have waited till she was m port here. 
They ought to have given simultaneous notice, that the 
other part of the cargo of the Lively vras intended for 
other purchasers, or, by omitting so to do, they appro- 
priated the whole 44 tons to the Defendants. 


i8id. 


Tucibmon 

V. 

SlMVSOK. 


Gibbs C. J. Three objections arc taken to the Piaii^ 
tifi k* right to recover: ist, that the Plaintifis were not 
at liberty to send the hemp by more ships than one ; 
adly, that after having given notice of the ship that 
was bringing the goods, tlie Flaintiffi were bound by 
their election, and could not give notice of another 
Aip ; 3dly, that the Flointifls violated tlieir contract 
in not giving the Defendants all that came the 
Ldvdy. All these objections stand on different grounds. 
As to the ist question, whether if the Plaintifl& hod 
in the first instance given notice that half the hemp 
was coining by the lAvely, and half by the Paragon^ 

Fp 4 tlie 
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V. 

SuinoN. 


the Defendants could have refuacd to accept it, 1 think 
they con'd not. Tlie matennl thing is the time of 
delivery, it wiib at nil events to he before the 31st of 
December^ hut hy whut sliips tlic hemp was to come 
was imniaiteiial. As to the second question, wc must 
look at die terms of the contiact. ** The name of the 
ship," which I have assumed ns equivalent to ships, 
** to he declared ns boon as known.” In Sr/ttrmber, 
four months before the delivery must necc'Sbniily be 
completed, the Plaintiffs thought tiicy know by what 
ship the hemp was coming, and gave notice, hut they 
were deceived. The question is then, whether the 
Defendriiitb arc not bound by the second iiomiiiation, 
and I think they weie. They wvre not prejudiced, 
they had taken no steps upon the fiist iiotirr. As to 
the thud question, I think, whatever pait of the 50 
tons purchased for the Dcrendants, the Plaiiiiiffs re> 
ccived by the Lnvhjt they were hound to deliver to 
the Dcleiidaiits ; but whatever part of the 50 tons tlit^ 
did not leccive hy tliOb //iiv'/y, they wcie at liberty to 
make up out of the Umty .i»d Ptna-'oii. ll is true 
the Plaintiff^ had otliei hemp by the Luvhj, besides 
the 20 loii^ hut they had asLiibeil that nthei iiemp to 
othei nuichasers, .‘ind die Defenilaiits had no light to 
say that hemp ought to lie delivcied to diem. 1 there- 
fore think the rule ought to he dischaiged. 

Dallas .T. In this case there arc thiec questions. 
As to the 1st, if the words he donhtiul, wl must look 
to the substance of the contiact, and I dunk that has 
been complied with. It is said, th.it instead of sending 
the hemp by ship or ships, the I’l.iiiitilTs aie hound to 
one ship oiil}. At first they viero at liberty to send bj 
any ship, the contract not saying tliat the goods shall 
come by the first ship, nor naming any ship ; therefore 
the substance of the contract is, that it need not come 

by 
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by any pnrticulaii ship. As to tlic 2d point, I think 
the Pluiiilills uvio ut libortv tu ^i\l* tliu second notice. 
Ab to thf {d, the Plaiiitiii'', having coiitructod to sell 
the otlui p.irts ol the caiigo oi the Ltwly to other 
persons, did .ill the} weic bemud tu do, in delivering 
the 20 tons to the Delendants. 


1816. 

Thorhioh 

«• 

SlMIBOE. 


Park J. whs of the same opinion. The Plaintiffs 
were at lilR>it} lu send the hemp by an\ ships, .0 that 
it 81 lived Ijelore^isL }ccenibet. As to the 3d point, 
the case iiaet be coiisidei chI ns if thcie weic only 2o 
tons on bo. II cl this ship, and tlic contraet has been 
substuiitiall} cuiiiplicd with. 

Burrough J. concurring, the ride was 

Discharged. 


Standley, Ecqiiiic, v. ill - aiming ton. liaj 

JT having been refeircd to arbitration to determine Upon an award 

whetiu'i a contract subsisted between the Pl.iiiitifl' * 

piin nnse of 

and the DctoiuhiJit toi tlio put chase ol ceilaiii .illot- burl, ami pay 

ments of l.iiid under an iiiclosurc act, and the .iibiiintor l-nie upon 

having on the igtb ot uwaided lli.it such J j,"' jan,^'hy 

R conn act subsisted, and directed the PhiiiitiH toilli Plamtifr 10 

with to neilbrni the coiitiaci, and p.i\' 16? 2/. on the •’vtemlant, tht 
* "l, ^ Di'i-nildiic IS 

oonvcyuiice ol the hind by the Plaintin to the Detend- not m con- 

ant, the Plnintifl’ furnished ins abstract in St t , tempt before 

winch oil llio 1st November was relumed with t|ue- 

Ties; the iibstiiict with answers thereto w.is rodelivered esccuietl, and 

on the iitb of Ncn>ctaf>rtj and on the i ith of Decemb i of the 

the PlaintiflT pressed for an early answer. On the 1 8th 

of Jamtary the Defendant repealed in substance the and pay. 

same objections. On the 30th oi January the abstract 


was 
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l8i6. was ogBiii sent to the Defendant with answer^ and dis- 

patch was requested. A personal demand of perform- 

V. once had on the iitJi of May been mode on the De- 
HsiuuMGiON. jendaut, and notice that unless he complied in ten 
days, his silence would be construed as a refusal to per- 
form, and the Court would be moved for an attachment, 
but he had not yet given any answer. 

Lens Serjt. now moved for an attachment for non- 
performance of this award. The Defendant, he said, 
being in possession of the allotments, tlic vendor could 
get neither his land nor his money, and the usual prac- 
tice being that the purchaser prepares the conveyances, 
it was unnecessary for the PlamtifT to tender a deed 
executed. If any plausible objections had been taken 
to the title, he would not have asked the Court to try 
its goodness on nflldavits, at least the Court would direct 
an issue whether the title were good. 

Gibbs C. J. I think the Plaintiff must do bomethuig 
more. lie might file a bill in equity for a specific per- 
formance. The title would then be coiisidereil in a 
court of equity ; it is impossible we should try a title 
here on affidavits. But before the Plaintiff can have 
an attachment, he must cmccute and tender tu the De- 
fendant a conveyance, and ask for the purchase-money 
awarded. The modem practice, indeeil, has gone thus 
far, that in an action where the Defendant has dispensed 
with the Plaintiff's tendering the deed executed, the 
PlaintifiP may nevertheless recover ; but even that was a 
relaxation of the law. Jones v. Barkley {a) was the first 
case that relaxed the rule, which was admirably argued 
my Brother Le Blanc j but there it was averred he 
i^rmed the party that he was ready to convey, and 

(a) Doug, 684. 

tendered 
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tendered a draft of an assignment and release for the 1816. 
purchaser’s approbation, and offered to execute and 
dehver the deed pursuant thereto, and the other de- 
dared, it the Plaintiff had tendered, he would nut accept Hbmmingtoh. 
It, and that he wholly discharged and exempted the 
i^lfiintifib from executing the same. In the present case 
the Plaintiff' could not maintain an oction on his agree- 
ment, nor oil a bond for perfoimaiice of the award, if 
he had such, because he docs not siiew nerfoimauce on 
his pait. I think there is not enough to bring the 
party into contempt, and the Plaintifi'’8 much better 
course is to apply to a court of equity. 


Daixas J. The Plaintiff' does not shew even a rty 
fusal by the Defendant, nor whetiicr he has decided on 
the objection taken. 

Tlie rest of tlie Court concurring, the 

Kule was refused. 


lIoilTON V. MocnOIDGK. 


Ma^ zi. 


Serjt. had obtained a rule msi to discharge the 
Defendant out of custody, upon the ground that 
he had been recently dischaiged under the insolvent 
act, and that the present action was brought for an an- 
tecedent debt. 

Vaughan Serjt. shewed cause against the rule, and 
Best endeavoured to support it. 


A Defendant 
may be holden 
to bail upon a 
promiBe made 
after his dis- 
charge under 
the insolvent 
act, to pay a 
debt contract- 
ed before his 
disebareew 


Gibbs C. J. This is an application to discharge the 
Defendant from on arrest, on the ground that he has 
been discharged under the late insolvent act, which 

frees 
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1816. frees him from urrcst for all debts contracted before huf 
•> discharge under that net. Tliere arc two questions. 
The first, whether ihisi fiills witliiii one of the exceptions 
i y|n«yiM.nnp. of tbc ALt 1 for ilic Ploiiitiff^ It is suid, if tlicic be any 
fraud 111 the Dcicndaiit’s schctkile, this fraud shall be 
unavailable. This is tlie substance of the 5otli socljpn 
of the statute, not to give the words ; and that it must 
be open for tins Couit to sec whether those circum- 
stances ot li.iud exist. The six or seven lucts of fraud 
which the Pluiiitiir's counsel imputes, have been sati»- 
fiictoiily answered by the Defendant’s affidavits; and 
1 do not put the case on that gi oiind ; but, 2dly, the 
Plaintiff s.iys “ cause n( action arose subsc‘qucntly to 
the day <>l the l)eiend.int’s dischaige, on a promise 
made since Ins discliaige to pay the antecedent debt.” 
Howcvci 1111)11 ovideiit a person may be in making such 
a promise, the .intecedent debt is a consideialion for 
such siibicqiKMit pioniise. TIint such .a snbscfjuent 
promise nos given, stands not on the uffidiuil of the 
Plmntiff .ilone, but of < me Douglas with him, aud I 
think the Plaintiff* has taken tlic cose out of the opera- 
tion of the insolvent act, by shewing that Ins cause of 
action arose on a promise mailc since Ins discharge 
under that act. Tlie rule therefoie must be dis- 
charged. 
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Neale v. Nevtll. 

SWORY V. Spt IVl Il. 


Scrjt. having obtained m the cause Neale v. 
NeviU a rule nt\i to change the venue from Ijondmi 
to Somerset^ on the usual afKdniit, that the cause of 
action arose in Somet ^et and not elsewhere, 


Best bci]t. now showed cause, on an. amdavit that the 
action was partly hroiiglit for coiimiission on tlie sale ol 
sail cloth, sent, some from Futile, and some fioni 
mouth, to Ijondon fur sale, and paitly tui goods solrl 
from the Plaintiff’s waiehouse at lintlpml in 

The Com t held that this aflulavil anbwert'd the appli- 
cation. 

Rule ^iiiiplj' dischaigcd. 


PeH, on the following day again applied to ojieii this 
rule, lliat the practice iniglil be consistent; he uted 
Henshaw v. Jiullliy (n). The J^iaiiitiff docs not in this 
cose swear, tliat no pait of the cause* of action arose in 
Sometset, though he swears th.it pait arose in olhei 
counties, and therefore lie is not eutitled to retain the 
venue. 


Best. Supposing that some part of the cause of action 
arose in Sot.iitsrt, other pints aiisiiig in llwsel, Fuolt, 
and Hants, the c^se ciIihI i& nut applicable, it \ias 
there swoi II th.it the eaiise of .letioii .nose, pint in Ktnt, 
and pait in J.multm, but theic w.is no thud cmiiitj. 
He besiLilcHl to enter into the usual uiidertiilving lo give 
material evidence, in order lo ictain this Aeinie, fearing, 
that to satisfy the undertaking in Tjornlott, it must be 
evidence that the svlinle cause of action ai’ose in Lton- 
dotti and that cvidaice as to part of the action ivould 
not suffice. 


(fi) I New Ref. Eio. 


Out 


S<5J 

1816. 

Mi^ »3. 


The Plaint ifl* 
may retain tim 
\ I'niii’ where 
he Ins laid it, 
on undertaking 
tu ^ive inate- 
iial evidence in 
an\ f nunty, in 
wliiJi, if the 
\cniiL were 
laid, the De- 
fendant LOIlld 
licit ii uly make 
the usual affi- 
davit to eliinge 
(he >ciiue fnini 
that county. 

Evidence of 
am f.iet ma- 
terial to the 
lause, though 
It go not to 
tlie u hole 
(..luse ui actum, 
b'lti'-fies the 
undertaking 
given to ictain 
the 1 line. 

W'hen the 
laii'c ot action 
S' --’i in a fo- 
rcirii i untiv, 
111.. Plaiiitiir 
ivay ri * iiii the 
venue witiiout 
any undertak- 
ing to gi\ a 
material evi- 
dence. 
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But Cotirt held that the undertaking certainly 
need not go to that extent. Any evidence material to 
the cause would suffice. Seatert^ was permitted to 
give in evidence a rule of court for paying nion^ into 
court, as material evidence arising in Middlesex, 

The>Court again discharged the 
rule on the usual undertaking. 


Msy S4> Savory ti. Spooner. 

On the following day, Onsiow Seijt. having obtained 
a rule mst in iSizixn if v. Sjmonei to change the venue 
from Loniltm to Dorset, on the usual affidavit that the 
cause of action arose in Doi set,' and not elsewhere, 

Best ScTjt. opposed it, on an affidavit that the action was 
brought for the price of a threshing machine ordered 
and made at Faiiford in Gloccstershire, and delivered 
by the Plaintiff on the Defendant's farm in Doisctshire. 
In this case it was impossible he should enter into the 
usual undertaking to give material c\ ideiicr in iMiidon, 
aa no circuiiistaiice connected with the demand had 
arisen there; but, inasmuch as he liad falsified the De- 
fendant's affidavit, he was entitled to retain the venue. 

Onslow, in support of his rule, eontended, that since 
on the Plaintiffs own shewing his cause of action did 
not arise in London, to permit him to retain the venue 
there, would give sanction to on abuse ; for he ought to 
sue where his cr’ise of action arises. 

The Court took time to reconsider the lase of 
Utale V. Nevtll, together with this. 

Gibbs C. J. now delivered the opinion of the Court. 

In Netde v. Nevtll, an application was made to change 
the venue from London to Somerut, on the usual affidavit. 

o* It 
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It was opposed on an affidavit tliat the cause of action 
arose^ partl^r in the county of HatUt, partly in the 
county of PoolCf partly in Land ‘o, and partly in Dorset- 
shire , in Savory v. S^aooneTf the .mswer to die opplica. 
tion made to change the venue from London to Dorset^ 
on the usual affidavit^ watj that the machine, ibr the 
price of which the action was brought, was ordered in 
Qhiucestershtre and sent to Dorsetshire, and that the venue 
was laid in London, therefore that was in effect an affidavit 
that the cause of action did not anse in London. 'Ihc 
difficulty of determinining what to do in diis casc^ arises 
from the difference which subsists between the practice 
of this Court and that of the Court of King’s Bench. 
In the King’s Bench, the rule to change the venue is 
a rule absolute in the first instance. It is granted upon 
an affidavit that the cause of action arose in the county 
into which it is sought to change die venue, and not 
elsewhere, and the venue can only be brought bock by 
the Plaintifl^ upon his undertaking to give material 
evidence in the county in wlTich the venue was ori- 
ginally laid. In this Court the practice is different’ 
and the rule to change the venue is in the first instance 
a rule msi, and the Plaintiff has an opportiini^ to shew 
cause against it, by falsifying the affidavit on which 
the rule is moved. Still, however, if this were the 
common cose, where the whole cause of action arisen 
in the county 111 which the venue was originally laid, 
this Court would not discharge the rule, but on the 
Plaintiff’s undertaking to give material evidence in 
London, if the cause of action arose in lAfndon. Hie 
Court, indeed, in the case of Cdhns v. Jacob (a), where 
die cause of action arose lu a county diHferent, os well 
ftom that in which the venue was laid, as from that 
into which the Defendant sought to remove it, permitted 
the venue to be rctauied by the PlainUff without any 


i8id. 
— ■~v~- 

Savorv 


V. 

Snosm. 


(o) 3 Malt & Pul/.S79t 


uiidci- 
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undertaking , to give material evidence. But subse- 
quently, nn Full considemtioii tins Court, in the 
case oF i/i/M/ V. Bi idge/tjrd {a), it occurred to the 
Court, that it was an extraordinary course, that, where 
the cause ol action arose in one county only, being the 
same where the venue was first laid, they should not 
discharge the rule uiiconditioiiiilly, hut oblige the Plain- 
tiff to give material evidence in the county which he 
had selected, and that where it arises in seveial coun* 
ties, the Plaiiitifi' should have the rule disehnrgcd un- 
conditionally. M}' Brothers Heath and i'hambre 
doubted. Mr. .Justice Lavnence sperks ot the necessity 
of reqiiiiing an undei Liking in general, and the Court 
took time tor considei .'ition. IV rule which suggested 
itself to the good sense of the late Chief Justice Mans- 
Jleld prevailed, and the Court lield, th.it the Plaintiff 
ought to lollow up his affidavit made to retain the 
venue, by an uiulct taking to give matoiial evidence in 
one or otliei of the counties in which the cause of action 
arose; uiid inasinnch iif the rule is Ibnnded in good 
sense, and espec'ially when we consider how this Cour 
was tlicii filled, we think w^ cannot do better, them to 
adhere to that rule. Not to limit the expieb>>ioii of 
the rule to these particular instances the general 
rule is this: Tlie Plaiiiliffi in ordei to let.niillie venue, 
must undertake to give miiteiial evidence in that 
county, from which, it the venue hud been laiiL there, 
the Defendant, by reason that sonic part ol the cause of 
action really niobo there, v oiild not be eiilitlc'd to 
change the venue; tliut is, ni the case wheiu the action 
arises partly in • och of several counties tiic Plaintiff 
vhall undertake to g>vc inatenal evidence in one or 
other of those several counties. The inciely -wearing 
that the cause of action aiose el-ewhere will not suffice, 
be riiaU follow up hu affidavit with this test of its truth, 

(•) ^Hte, I 359. 

that 
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that If the cause of action does not arise in one or 1816. 
other of the counties in 'A'hicb it is sworn by the s^voav 

PlointilT that it did arisen the Plainti/F shall be non- «. 
suited. In the first of these causes, therefore, the rule is Spoosbb. 
discharged 011 the PlaintiiF’s undertaking to give mate* 

I ial evidence arising in ZondoM, Dtn&ett Poolcy or Haidst 
in the other, the rule is discharged on the Plaintiff’s 
iindcrtaking to give evidence arising in Ldondxni or 
Gloucf vet simp. In a case where it may be proved 
that the cause of action arises abroad, there* the rule 
iniiitt be simply discharged, for it will be impossible to 
e e\ idcnce in any particular county. 


AloRTiis, late Sheriff of Glodcesteb, v. Hay- Maj u. 
WARD and Others. 

Plaintiff declared, that 1 certain bill had been A ■lieriffm£y 
exhibited ii> Cliancery, by 19. against the [^*^^ ******" 

Defendant Hayajird^ and theicupon, atlerwurds, the atnehment 
coinplninaiit sued out of that Court a writ of attach- out of Chsn- 
uicnt directed to the slienff of Glottcesiershire, whereby 
the king comniundc'd him to attach the Defendant /fay- nntrompell- 
tiaid, so ns to have him before his mojesty lu Chancery, able to take 
w heresoever that Court should then be, there to ansvrer dwreepon, 
to his majesty as well touching a contempt, ti hich it woa 
alleged he had committed against his majesty, as other 
matters, and to abide such order as that Court should 
make : that under sucli writ, the Flaintif!^ being shcri^ 
before tlie return-day took and arrested the Defendant 
Hatfxard, and detained him, that the Plaintiff after- 
wards took bail for the appeal ance of the Defendant 
Hayward at the return of the writ, according to the 
form of the statute, and upon tliat occasion the Deftn- 
dimt Hayaoardy and tlic otiicr Defendants as bail or 
VoL. VI. Q q sureties 
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sureties for him, by tlieir writiug obligatory bound 
llicitisclves to tlie Plaiutiff^ by Lis name and addition of 
slienlTi in 40^. under condition for tlie appearance of 
Hayward in the Court of Cliancery, in eight days of 
St, Htlarift vtliercsocvcr tliat court should then be, there 
to answer as well the alleged contempt, as other niatlcrb, 
and perform and abide such order as that Com t shouiiL 
make in that behalf at the suit of Whatley, and shewed 
default made by Hayward in appearance according to 
the exigency of the writ. 


Upon demurrer and joinder, Onslow Serjt. fur the 
Defendant maintained that the slicniF had no power to 
bad on attachment of contempt. Tlie words of the 
statute 2 H. 6 . 9. are for bailing pemons ‘<ai rested 

by force of any writ, bill, or warrant in any action per- 
sonal, or by cause of indictment of trespass ” not one 
word IS there about an attachment of contenipt. No 
contempt i*- sjieciAcally mentioned on the writ, or the 
record; and this Coiiit cannot know how high or how 
low the contempt is. They cannot therefore see whether 
the shcrifl is entitled to take bail. The unlimiteil 
power to bail the highest contempt, is too dangerous a 
power to be given to a “herdf. Bland v. Richards {a). 
fii an action on a bad bond, taken on an attachment 
foi a contempt out of chancery, the Court were clear 
that the bond was void, for it W'os not bailable, ^cc. 

Sti. Anon. {b). ** On n motion for an attachment the 
Chief Justice dcclarini that all the judges on considera- 
tion, had resolved that the slicrifT could not take bad on 
an attachment, but ajudgeathis chamber might.” So, in 
Field Workhouse {c), on an attachment for a contenipt 
out of this court, the sheriff took a bail-bond, and it 

(a) 3 Leon. aoS, (<j X Cam, >64. 

(&} l5lr«479. 

W'as 
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held tliat ihe sheriff could not bail for a contempts 
that it was not within the words or intent of the 
btatiite; anil judgment on tleia. rcr was given ibr the 
Defendant. In Beiigot^h v. Ross>ter (a), which is cited 
fur The analogy, it being a criminal matter, though not 
a prncchK nf contempt ; upon process out of the court of 
general quarter sessions, a bail-bond was held void. 
The case of Sludd v. Acton (£), docs not directly de- 
cide the point, blit it was there held that an action 
would not lie .igaiiibt the sheriff fur taking bail. The 
stoliitc 23 11.6.1 9. gives no such power, and it would 
be proihictive of grc*nt misdnef if it did. The nature 
of til la contempt, for which this attachment issued, is 
not di&closcd. Tiic attachment is in the nature of pu- 
nibhincnt. Tlic power to bail it, would lead to these 
fliischiefs. The sliciiff having no means to know in 
wliat sum bull shall be taken, it would lead to those 
bonds foi case and fhvor, against which the legislature 
have .ittcmptcd tuguaid ; it would lead to extorting ex- 
cessive bad on the one liand, aixl to the escape of dan- 
gerous ciimin.ds on the other. In the case of Samuel 
1. Evans (r), a bail-bond tnken after the return-day of 
a writ was lielil bad, and the Court held that advan- 
tage might be t.ikcn of il 011 motion in arrest of judg- 
ment , if so, then this defect may be taken advantage of 
on a general demurrer. 

Lens Serjt. conli^. There are also authorities to tJie 
contrary effect, and the practice is according to them, 
and has not been of late disputed, tliougli it might be 
doubtutl a century since; Rex v. DatMS (</). It was 
clearly agreed the sheriff may take a bail-bond upon 

(a) 4 T. Rrp. joj. % H. BL (<) a Term Rep. ^6^ 

41S. (i/)i LtL Rmjm. 7aa. S. C. 

(£) 1H.J3/.4&B. SaM.6oB. 

an 
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MoRais 
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an attachment. So, in Burton y. Lffut {a), it was held 
that a bond to appear to an attachment out of chaiicerv 
is within the statute. So, Chief Baron Cotayii lays it 
down (A), that by die equity of this statute, 23 H. 6 . 
c. 9. the shciid' may bail upon on attachment out ot 
Chancery, and says, Semb. z Fera. 238., i Venf. 234. It. 
CotUr. 3 Leon. 208. The case referred to in 2 Fetii. 
is Lceman t. Haddock^ where it is said, “the Court in- 
clined tliat attachments out of Chancery were witliin 
die statute : it is the constant practice for shcriftl to 
take bail 111 such cases.” As to the nrgu incut that 
it ought to appCi^r what the contempt was, and that 
because it docs not, ihcrciorc the shcriflfj who cannot 
know w'hat the contempt was, ought not to be entrusted 
with the discretion to judge what the amount of the pe> 
nulty in the bail-bond ought to be, in v. Lilts (c), 
where the quobtioii was, whether a bail-noiid was good, 
taken by a bailiff whose authority to take it did not 
appear, upon an attachment out of Ciianccry for a con- 
tempt, the Court do not determine the nuin point, but 
tay, at all events, the facts buiHcicnt to bring the ques- 
tion before the Court ought to be iileailcd, ns was done 
ill TMSJStm V. Haddock. The sIierifF has u»u:illy taken 
the same bccnrity, 40/. The statute 23 II. 6 . c. 9. docb 
not appear to be confined to actions persor.al, for it la 
inuch wider, and has special exceptions which do not in- 
clude this ease. Tliuugh the sheriff' has not 111 this case 
tliut guidance^ as to the amount, whicli persoiinl ac- 
tions affbid where a debt is sw’orn to, yot the sum, which 
has been regularly taken, was a great sum at the time 
when it was fiji.cd, and was then sufficient for the pur- 
pose. In Studd V. Acionf which, it is admitted, is not 
quite in point, the Court say, it may be a question 


(a) Stj. and 234* 

Co. Dig. tit. Satlf F. 8 . 


(e) % IV. BJ. 955. 


wliclhcr 
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wlictlif”* in certain cases tlic sheriiT be not right in 
taking bail, but that is widely different from being 
compellable te do it. Those eases will be adopted. 


iSitf. 

Morris 


Vm 

H VWTAHS. 


Onslow III reply, insisted that none of the cases cited 
contained any decision adveise to the Defendant. The 
c:i>je m Ventns was never decided, ao appeared by tlie 
leporter hiinsclij and it only stated louse opiii ions In 
S’tjleSf notwithstanding what C..f tuid^ the judg- 
ment of the Court was iii favour of the Dcleiidant. The 
ca'C of Hex v. Da-jses had not been cited to state the 
Judgment of the Court. If the usage had |)re\ ailed for 
hall a century to take bail in 40/., it ought now to be 
abolisheil. 'i'he case of Studd v. Acion slioued tli it the 
shciiff'was not coinpollalile to take bail; and il not 
compellable, but it was diwretionary with him to take 
bad, it led to all the evils which the stat. 23 H. 6 . c 9. 
meant to leinedy. The omission in pleading to state 
the roiit''ni})l, was not, hs supposed, nieiely matter of 
special demurrer; it was a question of substance. The 
declaration i.as alone dcstiuctivc of the Plaintiff’s 
case. 

Cut. adv. vuU. 


Gibbs C. J. now, after sUnng the pleadings, thus 
delivered the opinion of the Cuuit. 

It appears hum tins stateineut, that the sheiilF asserts 
in his ileclaration, that he had taken the bund 111 pursu- 
ance ol the statute. But though it be not ucLOidiiig to 
the statute, jet if the bond be in any luaniicr uiailuble, 
he may so state it. The objection to this bond, is, that 
the statute 23 H. 6 . c. 9., prescribing in wliiit cases the 
sheriff may take a bail-boml, prohibits the taking a bond 
ill all other coses. We arc of opinion this case is not 
at all touched by tlie statute 23 H, 6 . e. 9. The case 

Q q 3 was 
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was wiy ably argued by my Brother Onslcfw, and we 
Jiavc considered the autliorities which he cited. The 
sheriff’s right to take a Dai!~bond upon tins species oi* 
attachment, has repeatedly been recognized by the Court 
of Chancery itself which could never have been, if Uio 
practice had been dlegal. In the cose of Danl^ v. 
J-Mwsent (o) it appears that in 1700 it was considered as 
tlio cattihliRhcd practice of tlie Court of Chancery, tliat 
the slid iff IS to take such bonds, and a distinction in 
the amount of the penalty is taken between mesne pro- 
cobs and execution. Ixird Ilar^vucte (6) also recognized 
the validity of these bonds, and acted on the fact of the 
sheriff having taken such a bond, and so the Flnintiir 
is not without remedy if the sheriff has him not at the 
return oi the writ, as he may have a messenger into the 
pouiity whcie tiic peison lives and he refused process 
against tJie sheriff. It is im2)ossible Lord Hatd'atcie 
eould have considered diem as illegal, for if he had, he 
would liavc said, it is an ngginvntion of the bhenff’s. 
offence in not birngiiig bp the botl \ , to attein^it to cx- 
iciiuatc it, by saying tliat he Inad taken a bond, which 
it was liighly illegal ibr him to take. These bonds, 
thcicloio, must be legal, unless Uie Court ol Chancciy 
has misunderstood the effect of its own process, which 
is not probable. But in this court also the* validity of 
these bonds has been recognized. Studd v. Acton, 
That action was founded on the supposition that the 
statute required the sheriff to take a bail-bond in the 
case of on attachment: the Court held it was not 
witiiiii the statute, and Lord Loughborouffh’s language 
there is remarwable. The counsel for the Defendant 
argucil, that if this were not within the statute, and the 
bond were not to be given accordingly, the bond could 

(a) Prec.mCbvie.%\o. S.C. (A) Anm, %Atk jof. 

X Eq.Cas. Abr, 2$9, ft’4^ 

not 
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net be tnken at nil, niul tluil tlic i>tatute prohibits nil 1816. 
other builds. It uoiikl bo a nioblextiiioidiiini)' propo- ’ 

sitioii that there ivns iu> bail ' mcbiic proiess out ot 
Chancery. In v. Jloist/cj the C'uiiit held, ILviiv vi.w. 

(though tlie dibcubsioii arose on a quobtiuii of ci iininiil 
process,) that the slatiito extended to nettons only. The 
judgment of Lord LMunfiboroif’/i (’ J. i--, th it “ it being 
the case of process isbuiiig out ol the C'oiiit ol Ch.iiicery, 
we think that it ilocs not nane ^Mlhlll tin btiit. 23 tl. 6 . 
c. 9., winch diiccts that sliei ill’', bliall lot all persons out 
ol prison by them ni tested or being in their custody by 
ioi'ce ol any wiit, bill, 01 warrant in any action pcrbOiiiih 
wliJcli wordb arc coiiHiicd to actions at law. A subse- 
quent staluLe, i^Cai.i. slat.^. c. 7 ., which was made 
on the %'inic subject, ib dibtinctly coiifiiicd to .ictioiis in 
the King’s Bench and Coimnuii Pic.as, and it docs not 
appear to liu>e been the intent ot the legiblntuic to 111- 
tciteic Willi the pioeoss of u couit of equity. It is ex- 
tremely' ( le.ir, tli.it the iis.ige lias been lot the slicriU' to 
take a b.iil-boiid m 40/. on .an aCtacIimeut, and it is so 
laid down m Dauby v. Ttfivoson.” Here, tbeii, is the 
jiidgiiieiit of a vciy able.Tudgo, who bad piactiscd all 
hib hie ill courts ot equity, tlint the cstiiblished practice 
was to take bail tor 40/. , and it would be too much fui 
us to say that all the learned peibuiis who lia\c pre- 
sided in that couit for a century, h.i\c been mibtakeii, 
nr Ignorant ot the practice. But Loid Lum'kboi 
judgment docs not stop here; he gucb oil to shew how 
the process woiilrl be regulated by the Cuui t ol Cliaii- 
cciy. ft lb for the Court out ol which itis-siies. to 1 emu- 
late the piactice ol their own ofiicei. And we aie ot 
opinion that these bonds are neither coinpelLible *0 be 
taken, by the statute, nor prohibited by the sliitiitc ; but 
that they are good at common law; and that wlietlier a 
bail-bond shall be taken 01 not, is in tlie discretion of 

4 4 the^ 
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the shcriHi as rtigulated by the practice of that Courts 
We therefore are of opinion that the action on the bond 
is well supportable^ and that the PluintiiF is entitled to 
jndgment. 

Judgment for the Plaintifi'. 


Ifaj 45- 


Willett ». Sparrow, 


The Court will 
nnt compel a 
■lienfT to spe- 
cify in his re- 
turn to a fieri 
facias the pai - 
ticular goods 
taken, anil ih- 
sum for which 
each article 
was sold. 


J^EST Serjt. moved diat the sherilF of Vetfolk might 
amend his letiirn to a writ of Jtert facias by par- 
ticularly specifying the goods which ho had taken under 
this levy, on the gionnd that he bad returned only an 
aggregate sum exceeding 600I. and had not spcciflcd 
the several goods which he had sold : it was sworn the 
bailitr hud sold scvci al things of which he had rendered 
no nrcouiit, and had wasted the property in a riotous 
011(1 slinmeful manner. 


Eer Curiam. Actions have frequently been brought 
lor such ini«conduct, and the Flaintiif’s best course is 
liy action ■ if in the (.ourse ot the action, any misconduct 
ol u criniiii:il sort in the bailiff' appears, the Court may 
then interfere to satisiy public justice, tit present no 
iriminal act is shewn; and the Plaintiff has in that 
(.muse this advaiitng(^ that the slicriff is answerable for 
the .ict of his bailiffl 

Rule refn .cd 
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Hatciiwell t'. Cooke. 

was an action brought against tlic t)efcnclant, 
who was master of the Tortoise stofcship, a vessel 
taken up tor hib majesty’s service, tor the value of a 
quantity of old silver, shipped by the Phiintiif, ibrongh 
his agent, in Gibraltar bay, for the receipt whcieut 
** on boiini the good ship Toitoise S. S., and the delivery 
to the Plamutt at IVtjolwtch, being paid freight at Gtb- 
7 alt at ^ (the act of God and the king's encmiea only ex- 
cepted,}” the Defendant had signed bills of lading. 1 'hc 
silver was stolen out ot the mastei’s cabin alter the ship 
had 111 rived and lam ii considerable time at fVool-Oach, 
I^pon the trial of this cause at the Kent spring assiEes 
iSirt, before Barley J. these facts being proved, and that 
the letters S S., foi storcship, were painted in Inigechoi- 

rncteis on the shi.Abows: the defence wu->, tJiat the 

• • 

Dclcnds'inl’ii a ntiact, eiigagin^; vvitliout pietjous licence 
to carry bullion on board a ship in the king’i service, 
was illegal, raid prohibited as well by the i8th article oT 
war, set forth in the statute 22 G.2. c.33. i. 2., as by the 
24th section of the same act. Baylcy J. reseived tht 
point, subject whereto the jury found a Verdict for the 
Plaintiff. 

SliepherJ, Solid tor-Gcneral, in this term obtained a 
rule nisi to si t .isidu the verdict and enter a nonsuit. 

Letts, Bril, and Copley Scrjts. in tins term, in op 
posing the iiile, iirgiMl that the decision in Ihisbane 
Bacres {a), did not govern this case. 'I'he Defendant 
Uiere sncceeded 011 the principle that whatever the 


18 rtf. 


Miejf %s. 


The master oi 
a storeship in 
ihe king’s ser- 
vice look in 
the liullLon 
01 3 privatL 
merchant on 
fiMght from 
Cihra/tar te 
IVoolvitcb * 
Held that an 
action lay 
against him 
for the losi of 
the buUion. 


(«) AaU, V. 143. 


Plain lift 
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CUOKE. 


FlaintifF had paid) he had paid ^ith his e^pes open. 
And though something was there thrown out, of the 
illegality of carrying mcrdliant’s bullion in a king’s ship, 
yet it was not the principal ground of tlieir judgment ; 
tind besides, this is not an action by the captain of a 
king’s ship to, recover frciglit for bullion so earned* 
Even if tlic Defendant had been the captain of a 
man of war, the statute authorires him to carry bullion, 
though not to carry merchandize, and this Court so 
constiucd it, in the cose of Hodgson v. Ftdltn ton {a\ 
whcie the Defendant was captain ol a sliip ol war, yet he 
was hold liable for the value of bulhon which lie had 
taken on boaid, on freight lor a private incFchant. TIic 
piiicticc IS inveterate. The Falmouth packets daily 
bring bullion from Laihon^ and it never was conceived 
to he 1Llcg.1l. Tlic Dciendaiit, having rcct'ivcd tlic 
ii eight, ought not now to be permitted to sny that it is 
not Ills duty to conrey tlic bullion in safety. Even if 
the Defendant had carried merchandize uhith was not 
within the exception in the statute, he would only have 
been liable to a penalty, and it was lield lu the case of 
Keir V. Andrade {&}, that a iienalty imposed on the 
master ot a vessel docs not render the luUoiitnic ilUgal, 
so far as others aic concerned. This contiiiLt, in like 
manner, even if it be illeg<il to one piirpo e, mtiy not 
be illegal to anothei. lint luither, tlic woitia of the 
:iet do not, as has been supposetl, rtiidei it illegal to 
rairy bullion in a king’s ship without .1 special per- 
mission . they arc a gcncr.il exLCjitioii of golil, silver,^ 
and jewels,” not rctjuii mg any particular comtiiission, 
jicrnnssion, 01 autliority to carry them ; the re.'juii ed 
authority from the admiralty to icceive certain things 
on board, being restricted to tlic case of other goods 
and merchandizes. Tlicrc W'as no evidence in tins 
cause that the PJaintift*’s agent understood the meaning 
of the characters S. S. on the vessel, or was otherwise 

(a) Ante, iv. 787. (6) Ante, vi. 498. 

privy 
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privy to the iket of her being in tlie king’s service for a 
store-ship bears not the outward appearance of a ship of 
war. Uiit even if the shippt> knew that this woa a 
king’s ship, 3'et, if tlic Defendant cither represented 
that there w as a pcniiission, or that no permission w'as 
necessary, (and it he did neither, tiie ;>hipper had a 
right to presume tliat the Defendant was furnished 
with evciy necessary permission,) the Plaintiff was 110^ 
piny to the illegality; and thercfbic puglit to recover. 

a 

The Soliitio} -Gct^ci al end Vaughan Scijt , 111 su{)port 
of the lulc, iiigod, that though the Defendant might not 
be liaole to any foifeiture under the biatiite, 3'et the 
canning bullion in a king’s ship jin freight was at 
eominun law illegal, inasmuch iis it was a misaji- 
])hcaiiun of the king’s ship to the Dcrciidmit’s only 
inivate cniulimient, and therefore the PlaiiiUfF could 
nut leaner. This principle was much illustrated by a 
•scijcs of late cases. In Montagu v. JaHvettn{a)f it was 
first ilecideil that in the case ol the height of king's 
trcasiiie the .idiniial had no right to a share of the 
captain’s freight. In llrisbane v. Dacteif it was ex- 
pressly decided that the carrying bullion for freight 
was illegal. This stoi e-ship, whctlicr built by his 
iiiajesly, or not, being at the time m his service, and 
untler his control, and commanded by an officer paid 
ly his majesty, W'as governed by the same niles os a 
ship of w'ar. It must be assumed tliat the shipper could 
understand the meaning of tlie characters S. £L 

Cut . adv. vuU. 


Gibbs C. J. now delivered judgment. 

This was an action against the master of n store-ship 
for the loss of a parcel of bullion wlinli lie bad undei- 
taken to bring home from Gihtaltatf and which had 
pot been delivered. The Defendant certunly is answer- 


i8ld. 

- 

liATCHWJELL 

V. 

COQKIC. 


(a) Antct 111. 44J. 


able 
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V, 

Cooke. 


able for not delivering this property, unless it can be 
shewn that the tiansnction was an illegal one, and that 
the FlaintilF participated In that illegality. The Plaln- 
tifF was a meichant residing here and acting through 
Ills agent at Gibt altar. The master of the slorc-^hip 
takes the bnllidn on board, signing a biR of lading, 
whereby he undertakes in the usual course for its safe 
delivery here, the act of God and the king's enemies 
caclBpted, .and the Defendant actually receives the 
freight tor it. If this were an illegal transaction, the 
Plaintiff could not recover for non-performance of a 
contract that ought never to have been made. As to 
the illegality, it stands at least on very doubtful ground. 
The statute 22 G.2. e.33. refers to the 8 G. i.c.24. 
which contains an enactment on the same subject, and 
the 22 G.3. is, that if tlie master shall receive on board 
any merchandizes, except gold, silver, and jewels, he 
.shall be liable to certain penalties; and it rehrs to the 
181I1 aiticlc ot war. A common man reading that 
clause would biijipose that he might cniiy gold anti 
silvei. I have hcaid it argued that the master could 
not put on buaid bullion except for his iiiujesty> 
'What 1 said 111 Jii nbaue 'v. Daaes has been relied on. 


as shewing that this transaction was illegal. It was there 
unnecessary to decide that qucstiuii ; for whether the 
trans.ictitjn wore Itgal or illegal, as iiiy Brother Chanbie 
said, the eilect would be exactly tlic same ; the I'lainliff 
could not recover; for if it were illegal, he was barred 
by the illegality, if legal, he was burred, because he had 
paid the mon<’y witii his eyes open. That point was 
very little touched in the cose; the private freight 
being only 2ofL 1 took up, rather too hastily perhaps, 
tlic opinion that it was illegal, whereas these captains 
and ail mi rals, who consider tlieir own duties and rights, 
must lie supposed to know something about them. It 
was quite immaterial to that case, whether the carrying 

that 
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that private treasure vras legal or illegal; andl am very 1816. 

glad it IS so, because I would not now pronounce that 

it is illegal. 1 should have ne loiibt tliat it was illegal, ^ 

if It were not fur this statute cootaining an exception Coexa. 

of gold and silver; for it could not be legal that a 

master should divert a king's ship from its destination, 

ibr his own private emolument. It is to be observcil 

also, that that was not an actiou against a master, for 

not safely carrying bullion. Whatever may be the 

duty of a master of a store-ship, and however he may 

understand those duties, it does by no means follow Unit 

the merchant who ships this treasure, is conusant to 

the some extent. I will take it, that a merchant is 

bound to be conusant of the law of the land ; be it so, 

lie looks into the law of the land, and secs an exception 

from the statutory prohibition, m favour of gold and 

silver, and supposes tlut witli respect to any other duty» 

against which the carrying it may militate, the master 

has all necessary permission. In Mmiagnc v. Janvcrtiif 

Mangold C. J. relies much oii^Uie heavy responsibility 

the master takes on him, in receiving a shipment of 

private bullion, and further, Hodgson v. J^ullarton i& on 

express authont}’, that under such circumstances the 

master is liable. For these reasons w'e think the 

Fluiutiff is entitled to maintain Ins action, and the rule 

therefore must be 

Discharged. 


Thornton and Others v. Jones and Another, usay %s. 


Flaintifls in their declaration stated that the 
Defendants contracted to buy of the FiaiutilTs, who 
at the Defendants’ special instance agreed to sell to 


A contract Tot 
the sale uF tal- 
low ti axraiited 
It to I'c reidy 


for ildiverr 

froiiLalitp or w.irehoii9e before ist Novembers Held that tins was equivalent to a 
contract to be generally ready for delivery before that da } , and need not be spe- 
Gitll} aieriid. 


tllOMI, 
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TnORNlDN 

Vm 

Jones. 


Oicnij dircrs, viz. 50 casks of St. Peter&htargh first sort 
of yellow candle tallow, at 'jis.per cut. to be ready for 
ddivery on or before the 1st day of November^ to bs 
weighed or taken at the king’s scale, with albs, per cask 
draft, and lalbs-TM^ cwt. tare, to be paid for by the ac- 
ceptance of th^ Defendants at four months, allowing two 
months’ discount from delivery, and five days’ notice to 
be given before ddivery. And after averring mutual 
promises, they alleged that such 50 casks of tallow^ 
were, befiirc the ist of November, ready for delivery, 
and the Defendants had five days’ notice given them fbt- 
the delivery theieoi^ during which five days, and for a 
long time after, the Plaintiffs were there ready and will- 
ing that that the same should be weighed and taken by 
the Defendants at the king’s laiuling scute, and to have 
allowed them such draft, tare, and discount, as afore- 
said, and requested the Defendants to take and accept 
tlic same casks of tallow', and to accept a bill at four 
months for the price, but that the Defendants did not 
accept the tallow, or accept that bill, or othenvisc pay 
for the tallow; but wholly refused and neglected, where- 
by the Plaintiffs lost the profit of their contract, and 
were obliged to resell the tallow for less, and were put 
to expellees in the warehousing the tallow until rcsoliL 
Upon the trial of the cause, at the sittings after Iltlary 
teim 1816, before Gtbbs C. J., the broker, who sold the 
the goods for the Plaintiffs, produced a sold note, which 
coi responded with the contract stated in the declaration 
ill other respects, but, as is their practice, varietl 
from that, and from die bought note, on winch the 
Plaintiffe had accurately declared, in averring that the 
goods were “ warranted to be ready fer delivery from 
ship or warehouse on or before the ist of Naoemberr 
The notice by the Plaintiffs of the tallow being ready, 
given five days before ist November, was proved, and a 
tender of the tallow, and of a bill, and a refusal by tbe 

I Defend- 
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DBienclanta to accept either ; but for the Defendant it 
WBb objected, that the contract proved materially varied 
fioin the contract averred. C. J. was of opinion 

that a contract to deliver at the khig’a beam from ship 
or warehouse, on or before the 1st of , was, in 

substance, only a general undcrtakiiig by the seller to 
have the goods ready at the day stipulated, i. e. at all 
events to dehver them from some place or other by 
the stipulated day. The way to tiy it, was, would not 
the obligation on the seller be at all events* the same ^ 
Suppose the contract had expressed that the goods were 
to be ready fur delivery generally, by having them 
cither on board ship, or in a warehouse, the seller per- 
Ibrnis his contract. If he had promised to have the 
tallow ready, above ground or under giound, dead or 
alive, that would be only an avenuent oi having it ready 
soniewheie or other at that time, and the phrase here 
used was intended to comprehend every po«sible place 
where the goods could then be, and it need not be s)i>e- 
ciaily averred. Tlie jury louiid aweidict for the Plaiiilids. 



Thohntun 


Vm 

JOSESt 


SAejfFterdt SulKitor-Gcneral, m this term obtained .a 
rule nist to set aside the verdict and enter a nonsuit, or 
liaicn new tual, vcuiteiiding tJiat inasmuch as the con- 
tract gave an option to one of the parties, probably to 
the veiidoi, whetlicrthc goods should be delivered from 
ship 01 wuiehouse, it was necessai^ that, in dL>clnring, 
the I’laiiitills should aver the option, and sltcw the cleo- 
tioii made. All alternative contracts must be so stated. 
Penmj v. Porte} (a). Shipham v. SauniUirs (i). The 
sUpulHlioB that the hemp should be weighed and taken 
at tJic king’d lauding scale was very much altered ui its 
coii 8 C(]uciicca, accordingly as one or other branch of this 
altoriiative was chosen. For if the goods were to be 

(a) 1 Ef^st, I- (^) % Eatit it K. 

delivered 
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1816. 

Thobntom 


V. 

JflNES. 


delivered from fihip« they in the ordinary courge came 
on shore to the king’s landing scale to be weighed, 
whereas if they were to be delivered from a warehouse, 
th^ had already passed the king’s beam, and incurred 
the additional cxpence of being brought back tliitlier 
from the ware^iouse for delivery. 


-Sesf Serjt. now shewed cause against the rule, and 
relied on the construction given by his Lordship to the 
contract at the trial. The two alternatives comprehend- 
ed, he said, every possible situation from which tlie goods 
rould be delivered, and it was therefore unnecessary to 
aver them. He cited Barhe q. t. v. Parker (a), and 
IVhaley v. Pajot. (b) 

* 

Tho S(dieitor~General and Vaugkan Serjt. endea-* 
voured to support the rule. This is not the expression 
«f a general option, for the vendors could not under 
this contract deliver tallow from their own dwelling- 
house. A contract to deliver goods from n ship, im- 
ports that the goods are not now in this country', and 
if the vessel never arrives viith them, no action lies. 
Boyd V. Siffkin (c). And if so, the arrival ought lo be 
specially averred, to shew the Plaiiitifi'’s readiness to 
perform. The buyer also may have itisish’d on tlie in- 
sertion of these uords, because he would not take the 
goods lying on an open wharf rntposed to the sun. 

Gibbs C. J. This objection certainly did not go to 
the merits of the case. The oi]jcct was, to turn round 
the Plaintiffs and nonsuit them. If they have not 
htated the contract correctly, the Defondanls are en- 
titled to their nonsuit. But on the best consideration 


(a) z H si. 188. 

2 Boi» L:' PidL jx. 


(0 %Cat»pb.3t6. 


I could 
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I could give tlie case at tbe trial, I thought the contract 
was substantially well stated. It is put on the true 
ground by my Brother Vaugnan^ if the statement in 
the declaration, and the statement m the contract, 
would not both be satisfied by the same proolj the de- 
claration would nut be sufficient, if it would, then the 
declaration suffices. 1 was of opinion that this amounted 
to a contract to be ready fur delivery generally. Tlic 
option in tills case is given to tlie seller, and not to the 
buyer. It the caiitract enumerates .dl possible places 
of delivery, and gives the seller the option of them, it is 
tlie same thing as if it stated the option generally. 
The case is wholly unlike those that have been cited, 
except that of ^itpham v. SaundeiSy there, 111 iicitlicr of 
the aheuiative cases averred was the cuiinl true. Here 
the Pluiiitifi states 111 his declaration that he contracted 
to deliver geiicndly, and his contiact is to deliver from 
one or other ot the onl> places wheic the goods enn 
possibly be, whicli is equiv.ileiit to a contract lor 
general delivery. 



1 . 

Jonas. 


l^ALLAs J. The counsel fur tlic Defendunt liavc 
not pointed out that it makes any difference to the 
piirchasei, whether the tallow is delivered tioni ship, or 
waicliou->c, noi was there any dificiencc, tor it is to be 
weighed and taken at the king's landing -cale. 

Park J. 'J'lns rule was granted under an idea that 
this thing said to be omitted, could have nincic a iliflbr- 
ence in the situation of the parties that has nut been 
shewn. 


BirRRouoir J. I consider tliis as a contract to deliver, 
not from any particular place, but wherever the Plain- 
tilT pleases, therefore the rule must be 


U r 


Voi- VI. 


Discharged- 
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Maj 15. Clarke and Wife, Hye and Wife, Proctor 
and Wife, Conusors; Barrow and Pennino. 
TON, Con usees. 

I11.C ].ciiiiiii(d liNS Seijt. moved that a fine might pass under fhr 

iLc'chrwiian following circumstance^. One ot the ronusors w a*- 

tijiiic of one named in the fine as Beauchamp Proctor only, his nainc 

party had lieen If'iUlfiin Jfcattchamp Ptoefot. This mistake uiis 

jjitLi lined after 

aeliiiuwlcdg- not di^covcrctl nnul after the atknonledgir.cnt of //yr* 
and v.ilu tias taken, it thcrcfuic was not thriein notiml 
liy them. In taking the ncknuwlrdgnient by the others 
It v.as noticed that the erroi wasi corrected in the fine 
by un interlineation bcfiirc the acknowledgment. Jlyc 
and wile were aliie, and contenting. 


I'll III by a no 
lliLi jiaiLy. 


OiBBS C. J. The other two conusors notice the 
making of the intci lineal lon belorc they ackncwledged 
the fine, and a pi csuniption theme niises, winch a pin- 
I lia''Ci would tukc hold i.t, that fi'/e and wifi, ackriui- 
Icdgeil the fine b>Kac the nileiJineation iiiudc, it i-. 
tiiei..!oic wortliy ot the party’s toP'iderHtion, whcthii 
il be not 11101c lor their iiiterebi to ]in\e the fine rent 
knowlcdgeil by liyc and wife, than to a\ail themselics 
ol the iiKlulgencc ol the Court. 

hi 
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G'jijsov, Gent. w. Good, Administratrix of ^s- 

S. Good. 


' 5 'lfi.S waj an action ol assufnps.t brought b\ the 
PbintiiT) who was a solicitoi, to recover the en- 
tire amount of Ins chart^es ioi business dniif b\ him in 
anJ >>M»iHiiiig m nieelings in the country, and 
<.unduclii>g un opiu<suioi> i.i parliament to a bill of the 
jLeommU’f canal company, who v,eie indebted to se- 
veral laud owners, tl rough whose piopeitj the canal 
passed, for land ta'vcn, and damages done, and, ainong-jt 
4 Lent, to tfic Dofitndani's husband, \\ ho had died 'ntest ite, 
ai'd who was one or the pi.iicitial and most jctive op- 
ponents to the bill, 'ritf PJaiiitilf m toe set of counts 
CLA la red on ,• reuinei by the intestate, and on prcinisL'S 
of the jntesiitc to pay, .mil 111 anotlioi set ot counts he 
rjeclarcx! on tli? ictainei ot the retest ite, and on pio- 
misOs to pay, made by the .<diiiuiisti itiiv, with 1 count 
(Kf an instmul computas^nt \iitli fh» lJti<'iJilunt >3 adini- 
tistratiix'. 'I'lic l^eJciidaiii, ui hei pK.i, which, bon? 
generally pleaded, went a, i.tll Ifi hei own nnpiifed 
promises, t.j the pioim-e. oi the intestate, “played 
jiidginent of the bill, because the ^.iiJ veveial £uppo««d 
promises, if aii_v, weie made by one fV, Smith ai'd s'x- 
teeu others, in the plcM named, jointly with the ii'to- 
tnte, which seventeen fjersoni sldl wcie tdivc, v.hiiffcie, 
liecausti they were not named, .he pi lyed jinb'i icit ol 
the bill, and that the sane irJvdit be ijiiashcii ’ 'I'he 
Pljinliff replied, “ that the bdl ought i:i*t to be i^iauhed, 
because the several promises were not j.'.adc by H’ 
Smith and the otlier 16 persons jointly .f-lli the intes- 
tate,” and tendered issue thereon, *11 '.hich issue t!ie 
Defendant joined, l/poii the iral of the taatc, at the 
Jfoicc'ttci spiing ‘Lssi'cs W01.C Mclrvjd 3 llie 

J! t i PLiii'tih 


If a pin, con^ 
luencing in 
abatement, 
shtivi matter in 
liar, anil Lon- 
i,luilesin abace- 
inenl, it n a 
pl.‘a 111 -> 111 ©- 
not ui 
bai 

AnJ the I)is. 
frrd lilt 1311 - 
lif t, by ai y 
cUcl.o I -ub'c- 

qiioul ti> Che 
tiRii.* of plia 
}ilfad«.d, cun- 
\ert It to a 
plea .n fc II. 

A piea 111 
abaicmcntilhat 
ibr Dvfe111l.11 c 
jriiitly wiili 
16 others I uA- 

trlcttJ, in'- 
|orts Cll.'t the 
Dcfriiilaiil 
ciiitly willi 
16 olhtr^, sad 
r I incrr, i De- 
tracted. 

And it t''rie 
■wi 1 e mm: 
ici 1C con-Ti- 

I iJl'.ll iri ,i 

vcrlien, I'.e 
pin IS lilt- 
j roiid. 
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CODNON 

V. 

Good. 


PlaintifF proved the resolutions of a public meeting 
signed by the intestate and above iiHy others, declara- 
tory of their intention to compel the canal company to 
iutioduce into their piojected bill a clause for paying 
their existing debts, and resolving, that the Plaintiff 
was chosen thtir, and each of their attorney fur carrying 
those resolutions into effect ; and they thereby agreed 
widi each other, that all expences of such proceedings 
should be borne und paid by them all, and every one of 
them, m shares in propoitinn to the amount of the 
money due to them respectively from the canal company, 
'llie Plamtilf's counsel insisted that the plea, being a 
plea in abatement, was fli<-pioved by the cVidencc that 
more persons than the seventeen had contracted, and 
eited Abbott v. Smith (ir). Thu Defeiiduiil insisted, 
that tliougli this ISOS, in Innn, a plea iii abatement, it 
Mas, in substance, a plea in bar, anil destroyed the l^lain- 
tift'’s right of action, inasmuch ns it shcMc>d that the 
contract was made by the intestate jointly with otlicis 
who hod survived linu, anil against whom, therefore, 
tind not against Ins administratrix, the Plaintiff ’s re> 
inedy survival. Ildioijd J. permitted the trial to prp- 
c'Cffd, that the Plaintiff might establish any ease that 
he might have affecting the deceased solely, and tlie 
I’lnintiff not proving any ilistiiict proportion of Ins cc^^r^ 
payable by the intestate, rioi nn\ clamages aflectiiig tin* 
dcceosed alone, the Icuructl Judge directeii n verdict 
foi the Phiintilf^ with 15. duinages, with leave iui tl<u 
IJcleiidiuit to move to enter u nuiisiiit. 

Sheplieidt Sulicitoi^Gcnci'ul, in this term obtained a 
1 ulc 11252 to set aside tins verdict and enter a nonsuit, 
lie admittc*d Uiat the plea was not well proved ns a 
plea in abatement, because the purport of it being 

Jih 951. Samdrn 209. c. note* 

to 
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to give a better writ, the sense of tlie proposition that 
the oontiact was made by bcvrotccn, was, that it was 
made by seventeen and no others* else the plea did not 
give a better writ, or, at least, not a good writ but he 
contended, that inasinudi as matter in bar appeared on 
the record, allhoiigli it were pleaded in* the form of a 
plea ill abatement, it would openate as a plea iii bar; 
and though, for the leason before given, the plea v;as 
not proved, as a pica in abatement, ^ct it i|as proved 
os a plea in bar, because the contract was proved to 
be made with scvcial persons jointly with the intestate, 
against which others the action survived* 


iHid. 

V ' 

CoDson 

V. 

Good 


Lent and Copley Scrjts. now shewed cause against 
this rule. They contended, first, that the Plaiiitifl* 
might well sustain his verdict on the incilts; tor lie 
was entitled by the terms ol the contract, winch was 
several as well as joint, to recover against nnj one of 
the p.'iitics thereto not inerclj' .apait ol the X^laiiitifi 
demand pi opoi tionatc to the d image sustained by tli.it 
Dcfeiidant, but the eiitnc mnount of the Plaint ill’s 
demand. 'I'ho act of oppo'iing a bill in parliament 
was one eiitiio act, beneficial to each. The ictuinei, 
was general, by each, to do that act, and the PlaiiitilF 
might recover the wlwlc against any one. And the 
proportion iii which the several clients were to divide 
the burden, was a mere matter of agreement among 
themselves. Next, if tins were a pica in abiitemciit, 
and if the isaue were correctly found loi the Plaintifij 
the judgmciil, upon a denial of t.ict, which tins plea 
contiuiis, IS not quud respondeat oastet, but quod jeai- 
peretf for the whole debt; and the Defendant, there- 
fore, was not entitled to a nonsuit. Medina v. StougA-, 
ton (n). A precise issue w'as joined, whether the con- 


(a) JZay. 594. 

R r 3 


tiact 
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tiact was signed by seventeen and no otlidrs ; the bur- 
den of pioof lay on tho Defendant, and her issue Wa^ 
disproved. She had made, nnd clearly expressed, her 
perfect elcLlnin to plead thi!» matter in abatement, and 
not in bar, and could not now be permitted to wave 
her election and avail herself of the matter as n plea in 
bar. Tho plea begins by praying judgment of the 
bill It states matter, which, if true, is lAatter in abate- 
ment, ns well as in bar, and it ends by pinjing judg- 
ment of the bill. It may be admitted, tlnit where the 
plea bt^ius by prajiug judgment of the bill, shews 
matter in bar, nnd ends by praying judgment in bar, 
'iiid also, wbeie it begins by praying jLidgincnt in bar, 
■ilier.s niattei in bar, and ends by prajing judgment in 
a*''atemenl, it shall be taken as a plea in bar , and so 
a'-c the uiithoritics (a) ; and the reasons for it are plain 
s hrre a Defendant prays two inconsistent judgments, 
as be docs in either of the two cases put, the Com t will 
pori.'.il hull to elect, or^ perhaps, will elect tor him, the 
judgiiicnl mobl bcncficul to him. Dilatoiy pleas are 
1 I'airouicd in law; and it more conduces to llic at- 
iMninentol justKC, to consider an ambiguous plea as 
1 pi. a in liar, than in abatement, and to decide the 
1 ail iC acroi ding to the very matter, wherever the Dc- 
Iciubinl’s plea gives on opening so to do , but where 
I lie Dck-iidaiit asks, both in the beginning .uic! end of 
tho ple.i, the same judgment, there the Court will not go 
a, idc to give any other judgment than that which the 
Defendant prays. If she hud prayed two jnconsistciit 
judgments, th" one prayer would destroy the oilier, and 
if the Court can see that the Defendant is entitled to 
cilhcr of the things prayed ibr, they wdj give it. Here 
the Court is precluded, by the uniforin prayer of judg- 
ment in abatement, firom giving any other judgment 


(a) MeJina ^tSleughtMt 1 LJ, Rejm, 


V .III 
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chan that'. Tlic Defendant, Uiroiigliuut liei plea, dc- 
clarcii her ciecUoii to )>luad m abatement, and not in 
bar; and iiiaMiiuch as she lids die legal right to plead 
m abatement if slic will, the Court cannot revise her 
election, and take that to be a plea in bar, which the 
Defendant elects to plead in abatcnient. Nor docs it 
vary the ease, that the matter so pleaded is mattei in 
bar; if matter which had no ciFcct cuher in bar, oi in 
abatciiieiit, were pleaded with the same introduction and 
conclusion as this, it would nevertheless be a plea in 
abatement, though not a good plea: irrelevant matter 
may, in like niaiincr, be pleaded in bar, and though in- 
cpeiativc as a plea in bai, it would nevertlicicirs be a 
plea in bar, and not ui abatement. It is the lorm of 
the plea, and not the tendencj' or effect ot the iinltor 
pleaded, that gives the denomination of the plea. Many 
things may be imliiTcreiitly pleaded iii bar, and in abate- 
ment, as, ill lepleviii, pioperty in a sU anger, SwC. In Mt’- 
dtfui V. {a)., Holt C J. lay'i it dow'ii, that “il a 

mail pleads matt ei which goi s* in bai, but begins and 
cuncludes In'! ])lea in ab'itomeut, it will be a plea in 
abatement , toi it i<* the beginning and conclusion that 
make the pie i,” and cites i Std litp, 190. So, in tlie ea ' t 
from Sidn/tn[h\ cited b}' Loiil Ilolt^ the converse is 
good' if mutter 111 iibatenieiit be ]ileaded m a plea which 
both begins and ends in bar, it is> n plea in bar. In 
Roans V. Stn'ens (c) tlici e was a plea of matter in bar, 
beginning and ending in abatement; and the Court on 
demurrer lield it was a plea 111 abatement. If it be hai il 
that the Defendant should .done pay the nliole of tins 
debt, by reason of a mistake lu pleading this plea, yet 
it is to be considered, that it is she who selects this fact 
of her case, to put her whole defence 011 it. It would 
be a much greater hardship and injustice on the Pl.iiii-> 

(a) I Ld.Rajm. 59J. (c) 4 7 Vrm Rfp. 425. 

(A) I Sui. 189, 190. 

R r 4 tiff, 
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tii^ if the Dctcndant, under colour of a plea in abate- 
ment, could plead this as a secret plea in bar, for she 
thereby would be enabled to mislead the Plaintiff. This 
very same language, used in u plea in bar, and in a plea 
in abatement, has two dilierent senses. If pleaded in 
abatement, it moans, that the contract was made by 
aerenteen jointly with the intestate, and with no others ; 
the foim of the plea therefore allures the Plaintiff to 
trial, conscious that he can pi ovc that the contract was 
made by more ihan seventeen jointly with the intestate, 
and that, since the Pliimtiff puts her case on that issue, 
he has evidence to prevail thereon : lie docs produce 
that evidence, ond disproves the Defendant’s issue iii the 
sense in which she proicsscs to plead it. It is urged, 
that us n plea iii bar, it is proved, il it appeal s th.it there 
was any joint continclor with the deceased. If tht 
Detcndant had had notice that ituas iiileiidetl to be 
relied on as a pica iii b,ii, he would have come prepared 
Mith dificrent evidence to meet that case. The Delcnd- 
arit is also entitled to n ferdicl on the counts iramed on 
a promise by the aduiinistratiix herself, ior she does 
not deny the making such promises; she only avers tliat 
the promises which the Plaintiff says were made by her 
as admiiiistiatrix, were made by seventeen others jointly 
with ber own intestate lu bis liietime, and (impliedly) 
jointly witli heiself also, us his udniiiiistratrix, aiidwho^ 
in Ills liletiinc, as appeals by the record, was also his 
wife. This pioposition is impossible, but it is not the 
Jess ialsc Ikxuu'^c it is impossible; and cither the De- 
fendant, oil whom the otms was, gave uo evidence on 
the pleu cis appned to these counts, oi, it the evidence 
adduced be applied to it, then it does not prove the 
Defendant’s allegation, for she was no paity to the re- 
solutions and agreement given ui evidence. The case 
of Stuhhins a. Btrde (a), which perhaps may be cited 


(a'^ 


for 
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tor the Plaintiil> is a very loos^ niiil ill-reporteil casc^ 
and the judgment of North C. J.* who there held, 
that after matter in bar pleaded in nbalemeiit, the De- 
fendant had his election whether to ticat his plea ns a 
plea in bar, or in abatement, is founded in an utter 
misconception of the case ol SalkiU \.Si{‘itoHf which the 
Chief Justice cites for that doctiine: iur in Saliill v. 
SkeUan it is merely held on denniriei,that “ in leplcMU, 
(misprinted replication,) lor 20 loads of corn, .where the 
DelcnJaiit made conusance of taknig the corn, as being 
the property ot J. S., and not of the I’lamtiJr, the Dc- 
leiidant migJit well pray judgment of the niit, and had 
his election to conclude his filea 111 abatement, as the 
fact iheie was, or to plead the same mattei in bar, aiul 
pray judgment of the action but not the slightest hint 
is diopped, that d the Defendant did contliulc Ins plea 
with a player of the one judgment, he had his election 
to make the Court read it as a prajei lor the olhci 
judgment, us Notlh C. J. is made to suppose, and it is 
rcmurkable, that in a slioiL note ui the same case of 
StitUbuis y. Btide{a)f it appear'-, that in the following 
term it was adjudged that the plen was a plea m abate- 
ment, and was good os such. 


1816. 


Godson 

V. 

Good. 


Sliephetd, Solicitor-General, and Best Serjt. contra. 
Whether the pica be a plea in abatement, or in bar, 
depends ou the question wliolhei the matter pleaded be 
matter in abaloniciit, 01 luattei in bar. 11 that which 
IS pleaded, is, in tnitli, matter lu bar, though the be- 
ginning and end ol the pica shew a p^ca ui abulcineiil, 
this 13 nevertheless a plea in bar. Tlie present is not a 
question as to the time of pleading, nor is it a question 
of the form of pleading, though pcrliajis, if the Defend- 
ant had pleaded these suiiic facts professedly in bai, the 
plea might have been bad ou special demurrer, a^ 

(a) 1 JHed. aX4, Major and Stuhttm v. Btrde and Harrison. 


amount- 
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amounting to the general Issue. Tiic plea shews, that 
the Plaintiff can never by any possibility uiamtain any 
action whatever against 'the Defendant; fur, notwitli- 
standing the &ilure of proof, as it applies to a plea in 
abatement, if die intestate joined witli any one in making 
tlic 2'>romibc, the Defendant is entitled to her verdict 
and judgiiiciit. Every tiling that is alleged in the terms 
of the Defendant’s issue, is strictly proved in fact, 
though not stiielly piovcd in ^loint of law, because she 
has not vloiic that which by her plea she professes to do, 
namely, to give the Plnmtiff u better writ; but if it be 
taken as a plea in bar, then it is clear Uiat the matter in 
bar is snOicu ndy pi uved. The^ iclei icd to the iiulhori- 
tics collected b^ the late Serjt. IliHiams in i'ls note, 
nSatuid. 209. h, as shewing, lliaL il a plea, which con- 
tains nutter in bar of an .^itiop, craicliides in abate- 
ment, It lb a plea 111 bur, notwuhbtnndjugthc com lusiou 
ill abatement: aiiil it is tbcie saal, that thi. difference 
taken by Luid HoU in i Sfw. 4. is a nii-.t.ik-' ot the ip- 
portcis, so fiir as relates to the fiibt pobition, and 
contrary to Littleton. Whatever be the form, it appoait 
by the plea heic pleaded that there ib no cause of action, 
and theicloie, r.olw'ithbtiinding any mibl'^ke in the form 
of the defence, the Plaintiff shall not locovcr. In ilfi- 
dina V. StoHo/itony and Evans v. Stevens, there was a de- 
murrer, whereon the judgment is nspondeat ouster, but 
licrc tlie judgment would be fiual ; here tlieieforc the 
Court will not impose that hardship. 


Gibbs C. J. Tins was an action brought by the Plain- 
tiffagainst the Defendant ns the administrati jx of her late 
husband Samuel Good, It is nn action on a contract, and 
if the contract were entered into by Samuel Good and 
others jointly, any others of whom arc now living, that ac- 
tion cannot be supported, because the action survives 
against the survivois. The jileu is, L’lat the Defendant 

prajs 
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|)rayis judgment of the bill, becatso W. Smith with sixteen 
otlieis, entered into this conti.i'*^ jointly uitli the intes- 
tate, and therefore the Defend jiit piajs that the bill 
may be quashed. 'J'Jic plea begins in nb.itcment, 
and ends in abatement; no poit oi the iuim of the 
plea Icavt.'s the PlaiiitilF ground to supjxSse th.it this is 
any othei than a plea in abatement, and the FlaintifF 
goes iloivn to tn.iJ, prepared to nicct it .is a pka in 
abatement, .and 1 am nut prcpaiod to siy^hat it was 
not a goofl ple.i in ab.iteinent; lor it h.ts been truly said, 
that many things m.ay iiidifli'ientlv bo pleaded, either in 
bar, or in .lOateincni. This plea is not pinvc^d as a pica 
in abatement, bernnso, instead ol giving the Flaintiii 
a bettor w I it, it docs not give him .i betlci wi it, ior the 
others who aic named in this pica as Laving joined in 
the contract, ifsucd theieo.i, .voiild ng.'iin hi\e .i right 
to plead 111 iib.iU'iuciit that tliLie tvcio othei /uiiit con- 
tractors, wlio arc not named; tlieicfoie, li tins he con- 
vidciod as a plea in abatcimnf, the verdiit must be 
against the Deleiidant. Tlic .tulhoiities mo not very 
precise upon this subject; and iii such n c.ec, we are 
glad to find an auliiorily of any considerable judge on 
the |ioiiil. 1 think I c.ui understand the icason of iny 
Lord Hult\ propusitinii, namely, that il all which tlio 
Defendant asks, is, that the wiit may be quashed, the 
Court can only quash the « nt, though some ol the De- 
fendant’s l.icts would entitle licr to ask more. But if 
in the one pin t of the pica, npon an avei ineiit of facts 
which opciatc in bar, the Dclendant prays that the 
writ may be cjuiislicd, .iiul iii another pni t ui' the same 
plea pi ays judgment of the action, the Cuiirt will 
help the Defenduiit against the uicgulanry ol his plea, 
and give judgment of the action. We me llic more 
disposed to dc'ciile in consonance to this docliiiie, be- 
cause in no cose is there any decision diiectly on the 
point. And the cases which have been cited by tlu' 

Defeiul- 
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Godsok 

V. 

Good* 
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Defendant's counsel freftn that most learned and abttf 
book of my late Brollver fVilItamsa have been much 
misapplied to tins ease. We therefore think this de- 
fence lb pleaded in abatement ; and that as a plea in 
abatement, it is not proved. If it had been ple.ided in 
bar, I should 'have had considerable difficulty to say it 
was pro\ed. The Defendant sa;y8, this was a contrast 
made by the intestate and 1 6 others, and in so stating 
n contiact, 1 do not fiicl clear, that the Defendant must 
not be taken to have said, that it was made by those se- 
venteen alone, and by no others. Before the defence 
of “ other joint contractors not sued," which used to be 
pleaded III abatement, was introduced as a defence upon 
nan a^sttmpnf, if the Defendant shewed ui an action on a 
sole contract, that he had proitnsed jointly with another, 
the Defendant’s issue was proved. This was thought 
too strict a rule, and was first iclaxrd jn the ease of 
Hue -v. SfnUe {a), but, before that case, the issue onnon 
assumpsit was, whether, the Delendant alone promised. 
Until that case of Hice v. Sihuie, if a declaration 
were, that six had contracted, and the evidence were, 
that fix others had contracted jointly with them, it 
must always have been held that tlie contract stated 
was not proved, unless it were proved that the PlumtiiF 
contracted w'lth six, and six only , and in nbutemeiiL 
the quesUnu still is, whether the seventeen persons 
named did alone pronuse. For this, amongst other 
leasons, 1 think the rule must be dischaiged. 

The rest of tlie Court concurring, 

The rule was disLliargud. 


(<0 5 Barr. a6ij. 
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BbsAXQUCT and Otliers v. Wum and Another, a?* 

''T^HIS was an action fijr money paid, money liad and Tlie partners 
received, for interest ol money, ami* upon an ac- o"* 
count Stated. The four first counts stated, that the l)c- maintain an 
fendunts were indebted to, and promised to pay the a"-**®" 

■ni • •«.» mi n , i , .x i parfners in 

I’laintins. The four next counts stated that tlic Delend- another houw 

ants, being indebted to the Flemtif^ and It. BcacJierq/}, of trade, of 

since deceased, promised to pay them and Inin, but had ^ 

^ ^ ^ ihe partners in 

neglected so to do in Beaclioqfl'i life, or to pay tlio t]ic Flamtifis' 

Plaiiitifi^ since his decease. The four last counts stated « ®**® * 

dlat the Defendants and Beachcrqft. in his life, wcic m- fransactions 

debted to, and promised to pay the Pluintilf, but tliat toek 

the Defendants and Beachcraft in his life, and tlic De- 

fendants since Ins decease, had neglected ■'o to do. both houses. 

The Defendants pleaded the general issue. The cause dias whe- 

was tr.cd at Guildhall^ at the sittings alter IIUa?if term bt^rougiit in*^ 

I Bid, before GibO<i C. .1., when a \eidict whs found for the lifeiime of 

the Plaintiffs for 5000 /, subject to the opinion of the '®™™"® 

, , paitiicr, or 

Court upon a case, winch, in substance, stated, that the after h.s de 

Plamtilfs and B, Beaihuofl deceased, cnlerctl into 

partnership, os bankers in 7^oi/r/c»i, under a slipiilatioir j ‘ 

that the copartners, or any of them, should not, duiing Mving par-'L-s 

the continuance ol that copartnership, engnire or be 

* A o house may s 'e 

concerned in banking business, or any transaction, the surviv n" 
matter, or thing whotsoever, relating thereto, otiierwtsc partners of • ' c 
than upon the account, aiul for the benefit and advan- 
tage of the same copartnership : and in case any ol the hum ■uh'-i-- 
copartners should at any time misemploy the money or ^ 

effects of the copartnciship, or engage the credit thereof, common p-- 

II cr 

A creditor receiving money >\ithaut any specific appropnalion by the debtor, 
shall he permitted in a court of law to asenbe hn receipt to the dltrharge of a prior 
and purely equitable debt, and me him at law for a subsequent legal debt. 


tilh.-r- 



CASES iM EASTER TERM 


Jy8 



V. 

Whay. 


otherwise than in ttic ipgular course of their busi- 
ness, or should enter into any other banking es- 
tablishment, directly or indirectly, or should do, or 
suffer to be done, any act in breach of those regula- 
tion^ the partnci so offending should iininediately foi- 
feit all right and interest in and to the gains and profits 
of that copartnership, which should thereupon cease and 
be dissolved with respect to the paitner so ofiending, 
and for the purpose of his dismission and expulsion 
thcrefi om ; and the capital belonging to that cnpartiicr, 
and also his shaie and interest in the gums and profits 
of the copartnership undisposi'd of, and all other his 
property, est'itc, and intcie^-t of in the s.iul capital con- 
cern, should be theicupon transleiicd tnliiui according- 
ly. The Plaintiffs ami lieachcrojl can ic d on the bnsuiess 
of bankers in London in paitnership from i8ii until 
•X'lUJultj 1813, when lieac/icra/l died. Aftci the execu- 
tion of the articles, Bmehaofty with the consent of the 
Plaintiffs, became a partner with the Defendants in a 
banking-house at Bat ton, m I/incolvshiti', under the 
firm of Brac/iLiqfty Wiay^ and Co., but the Piaintifis 
d.d not themselves become jiartrcis 111 tlic Bat lonhaitk, 
unless they were rendered such by the operation of their 
articles of partnership, connected with tlu'.r assent to 
jBeacAcj-o/i becoming apartiici. At Rt.HtAf2^'’s death 
the Bat Ion bank was indebted to the London house lor 
the balance of c.'i»h icccipts .iiul payments, in (he sum 
oftfd33/. idj Ad. Di’nngllic life of the /i 07 i- 
don house h.id been in the habit of triansmilting weekly 
to the fiartan batik an abstract of their account, and 
ever) lialf-yeai tl ” balance was struck, iiiid the account 
reiideied* the balance only was brouglit foiviaid in the 
next wi'('kl> account. 1 he sanie practice wa-. continued 
after JjeocAc;^’- death. Aficj" fic/icAcr^S death, the 
Defendants, uuclcr the firm ^ Beachuojl^ ^^rat/, and* 
Co., coiitiiiULd Ironi time to tune to inak.' application 
1 lot 
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tur money to the Z^ndon hoiise: advances of money i 8 i 6 . 
mere made to them by the Flaintifis, and payments 
h om ihe Defendants were rcceive <1 by the Plaintiffs, ^ 
until i8t4i when the Defendants relinquished Wray. 

the business at Button . after which time the Plaintiffs 
made no new advances, except by paying from time to 
time the ontstaiiding cash notes ui the Bai ion bank. 

Soon after the death of Beoehert^ty tlie Plaiiitifls trans- 
mitted to fV.M. Beacicrqfit his adimiiistrator, a gemTal 
statement, under various lieatls, of the accounts of the 
Tendon house, to the time of Beaihcr^'s death; in 
which statement, under the head of Debtors, in the 
country ledger, 23d 1813,” is tlic lollowing item, 

VIZ. “ Beackcrqfty Wray, and Co., 6633/. 16s. 4^/.'* 

On the 5th of Sepleinbei 1813, the Defendants wioto .a 
letter to the Plaintifli, signed Beathcro/}, Wiat/, and 
Co., inclosing a general statement of the accounts of 
tlie house for begmniiig in these 

words, We beg to hand you the iiiuntlily balance ol die 
Hatton end Bug accounts, to *aii inspection of vih.i'h 
we consider you entitled, both as the suivning p:iiln>’i« 
of tlic late Mr. Beachaofi, and as explanatory of thrl. d 
‘ tate of our account with ^ou ” In the account jnrlosci I 
the PluntijTs weie stated to be crcditois foi 11,272/’. 

7^ 8c£. Ill the beginning ol the year 1815, the Plauilills 
transmitted to the admiiustratoi of B. BeacJicrofl two 
statements of accounts ol the Ijovdon house, for the pin 
pose of shewing the state of the concerns of the Zoudun 
house the first, continued up to the ^cth July 1814, -rLfl 
the second, continued to the end of that year. At the end 
of the forme'- of these statements, under the head “ Di . 
halanccs, 30th, 1814,” is the follow mg item, vi?. 

*■ Betuthcrqft, Wray, and Co. 5684^. 8s. 2d.,” and at the 
end of the latter, under tlic hco<l “ Dr. balances corrected 
Iioin. 23d Jidt/ 1813,” It the following .'‘si”, ’iz 
Iff ay, diid Co. c\. 
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the commencement of nction^ the balance due from 
the Bartun house to the London house u as reduced to 
the sum of 4304/. zs. ‘jdi The question for the opiiuoii 
of the Court, nns, uhclher the Flaintifls were cntitlnl 
to maintain this action against the Defendants. If the 
Court should, be of opinion that the PlaintifEi mere 
entitled so to do, the verdict uas to be entered lor 
4304/. zs. jd. with interest from tlic joth Jmic j8i;. 
to the time of final judgment. 


Bosanyiicl Serjt , for the riairitifis contended that the 
('lau<ieiii the Plaintiff^' paitiiciship ni tides, coupled with 
their a>>Hent to bceoining a partner 111 the 

Bat ton hank, had not had, .>«: would be contemlcd by 
the Defendants, thecficct of rendeiing all the Plaiiitillti 
jiartnorii m the Batlott bank. Tiio consequence pro- 
vided in the i^tides, in case ol any one of the paitncis 
engaging in a new bank, was, that such partner should 
cease to continue a paitnei. ll this penalty were in- 
curred by a breach, cithei it might be waved by the 
other partners, or it could ni't It it could nut, then 
the ofTejidiiig paitncr leased to be a member ot the 
PlaJntifis' house, and iii that ease it was dear that they 
did not become Ins partners in the new firm ; but if 
tlicy had the })owor to wave the penalty, as they wdL 
might, hinjinmch aa it was introduced only fur their be- 
nefit, and they were free to take advantage of it or not, 
it did not iherdoic follow tliat their waver of the pe- 
nalty should make them jiarticipntors in the act. But 
at all events, lliougli, by waving the penalty, they conti- 
nued to be partners with Beacltcttift in the London 
house during his life*, that partiiorsliip with him ceased 
upon his death, and however the connection resulting 
from the circumstance of his being a pai Lner ui both 
houses, might preclude them from mamtaiiiing an action 
against the Bat ton bouse during his hfc, yet after his 

decease. 
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O^ease, when that connection no longer existed, the 
PJaintids ivere free to apply all sums winch they subse- 
quently received from the Harton house, to the liquida- 
tion of the old balance due nt Beaehnqfi’i decease from 
the Barton house to the Ijondon house, and those re- 
ceipts would discharge that balance ; and for the sums 
''diich the PlaiiiLiflii advanced to the Barton house, after 
Bearhaf^'^ death, they might indisputably maintain 
their present action, the two houses being thenceforth 
'ihidly distinct, and strangers to each other at the time 
of the PhiintifFs’ making those several Inst advances. 
Hut fuither, d A , B., and C aic indebted to A., />., and 
, though during the life of A^ the one house cannot 
Siie (he other, because A. cannot sue himself yet if A, 
(lies, the debts and credits of each house with relation 
to the other survive, and B. and C. mw then sue D. 
and E. for the previous debt. That, V there be two 
houses, in each of which some individuals arc the 
'Same as in the other, and some different, the oilc 
liousc may draw bills on the other, and perform all 
Iiiercantile transactions distinctly, without making a 
common property, is recognized m a court of law by 
Eyre C. J. in the case of Bolton v. Puller (a). TTie 
facts of that case Were briefly these. The banking- 
house of CaHiatB and Co. at Ltvaet pool consisted of four 
partners, Caldwellf SnMk, ForbeSf and GregOTyf of 
whom Porhes and Gregory also constituted A distinct 
house of tiade in Ijmdon. Bolton had a banking ac- 
count with Caldwdl and Co., and he used in mercantile 
business to accept bills, winch by his acceptance he 
mode payable at tlie house of Forbes and Gregory in 
Lxnulon, and Caldwell and Co. procured Forbes and 
Gregory to }iay these bills for him in London at matu- 
rity. To enable them so to do, Bolton delivered bills 
of' exchange to Caldwell and Co. as his factors, indorsed 


1816. 


Bosanguft 

Whai. 


10 


Voj vr. 


(m) X Ba,. Pull. 539. 
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1 8 i<S. to tliem, and they, to enfible Ftirbes and (hegonf to pay 

- * the bills when due, indorsed and transmitted thesd bills 

to Forbes and Gregory.' Both Caldwell and Co. and 
WaAS. Forbes and Gregory become bankrupts, without the latter 

having paid SdUotih accqitonces, which he was obliged 
himself to take up. Bolton brought trover against the 
assignees of Forbes and Gr^my for certain of those bills 
of exchange which he had delivered to Caldwell and Co. 
to enable the London house to meet his acceptances, and 
which had not yet become due Caldwell and Co. at 
tlicir failure were mdebted to BoUan^ not he to them ; 
so that they had no lien on the bills ; and it was therc- 
jbie clear that if the bills in the hands ot Forbes and 
Gregory yrere to be considered as still remaining in the 
hands of CaldatM and Co., the Plaintiff might recovei. 
Bolton had qp account with Forbes and Gregory, but all 
the transacu^B with them became items, first, m die 
account between Forbes and Gregory and Caldwell and 
Co., and next, in the account between Caldwell and 
Co. smU Bolton. And the question therefoie was, whe- 
ther the circumstance of Forbes and Gregory being still 
partners with Caldwell and Co. caused the bills still to 
be;, as it weie, in the hands of Caldwell and Co., or to hr 
in the like case as if they were in the hands of distinct 
persons, in which lattri cose cose the Plaintiff w ould have 
no right to the bills. Byre C. J. most distinctly lays it 
down, that tlie property in those bills might be transfer- 
red, and was transferred by the four partners, os Caldwell 
and Co. to two of themselves, as Forbes and Gt egor y, and 
that therefore, notwithstanding the entire privity of the 
latter, as two of the partners, to the whole transaction, 
Bedton could not recover the bills against the assignees 
of Forbes and Gregory. The moment the person is 
dead who forms tlic connecting link, the right accrues 
of suing the otlicrs. If an obhgor mokes one of seve- 
ral joint obligees one of his executors, tlic obligees 
uiniiot sue the obhgor’s executors, so long os that 

14 obligee 
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<AligeG who is executor livel; but after his decease, 
the obligees may sue the other executors. Thrs is tlie 
answer to the cases of Mairmartn^ v. Newman (a), and 
Moffat V. Van MiUtngen (6), if they arc cited for the 
Defendants, and which cases certainly would furnish 
an unanswerable ofajecrion to the Plainfifis’ recovery, it 
Beacha'o/i continued alive. There was therefore a good 
consideration for the credit, which, as it appears by the 
case, the Barton house ascribe to the LondiMi lunibc, to 
tlie amount of 1 1,272/. js. 8</., fbi the former weie deiiily 
liable in equity to pay as well those sulT)^ which had 
been advanced to them jointly w ith Bcac/ici as thocr 
sums nhich/ had been adianccd to them since his de- 
cease. It appeal therefore, by tlie statcmeiifs of ac- 
counts cuiitaiucd in the case, that after the rleath of* 
Beackcroft the Plaintiffs made new advances, at least to 
the amount of 4^38/. rir. a largcAum tlinu they 
non seek to recover; and as the pnjrment^ ni.ide 
by the Defendants in reduction of their balaiiie, are 
not shewn to have been accompanied with any peculiar 
appropriation by the Defendants, the Plaintiff are, 
according to the case of Kttbif v. 'I'he Duke of Mailbo- 
i otigh (r), at libeity to ascribe the sums they have so 
received to the reduction of the balance due in Brach~ 
crqfi\ lifetime. 'I'hal was a very strong case ; for when 
the Dcfciidaiit entered into a bond of guaranty for fu- 
ture advances to be made by the Plaintiffs to Cobwon, 
to the extent of 3000/., it was not commuriicatcd to 
him that Cobaam was then alieody indibtrd to tfieni ; 
it was nevcilhelv«s held, that the PlaintifFb were at 
Lberty to apply all subsequent payments made by Co- 
bout n to the extinction of the old account, and to 
charge the new advances upon the guarantee, 

Best Serjt. eonfrd. Although it W'as not in the con- 
templatioii of the London house, that its members were 

(a) S-Bor, & Pul! ISO. {e) % Jtfou/eSsf Selw.ji. 

(,ij z Bos. itf Pull, 134. ti 
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all becoming purtnen in tiie Sarton bank, yet sueh nos 
the legal effect of tbeir approval of Mr. Seae^er^a bp- 
coming a partner therein ; for by the terms of the articles 
of partnership none iv to enter into any other banking 
concern except for the benefit of the Ijondon house : 
therefore if the*Plaintifii assent to his becoming part- 
Bw, Beatihcrqfi is a trustee for them, and they all be- 
come entitled to a share, through the intervention of 
Btat^urofty in the profits of the Barton bank, of which 
it is a nocessaiy consequence, that they all likewise be- 
came responsible for the losses of that house; and a 
community of profit and loss conhtitutes a partnership. 
Jt cannot be otherwise conmstently with the cose of 
Waugh V. Cartxr (a). But whether all the Plahitiifii 
were or were not partners in the Barton bank, it is 
dear that Beachcrqfl was a partner after the Plsintifls’ 
assent, both in the Barton bonk and in the Londtm 
house; and therefor^ daring his life, no action could 
be maintained by the London house against the Bartm 
house, because the samb person cannot be at once Plain- 
tiff and Defendant in the same cause. Ndther is any 
case cited to support the proposition, that the one house 
may sue the other after Beackcr^a decease, for tlie 
balance due in his lifotime. The executors of the de- 
ceased partner are in equity tenants in common with 
the survivors of the deceased partner’s share. Hatn- 
mond V. Day (A), Broom v. Litton (c). Therefore, though 
the name of Beaehcr^ no longer appears in the house, 
the Plaintiff who are trustees for his adminis 
trator, cannot sue the Defendants^ who ore equally 
trustees for his administrator : or, if they could me 
at law, after the Plaintiffs have recovered their judg- 
ment, the case most go before a court of equity, whi^ 
would restrain execution. Neither con the Plaintiffs 
now appropriate the recent payments to the old account 


{a) a H. Bl. 135. 
(ij 5 Vu.juH JJ9. 


(r} I P, fTmj. X41. 
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jn the manner suggested : ibr jt appears that they have, 
by the accounts which th^ are stated in the case to 
iiave already rendered, apprdpriated those payments in 
a dii&rciit wu}', and they cannot now rescind their elec- 
tion. In Newinarch v. Clay (a) it was held that the 
payees had not the right to approprii^ payments to 
such account as they pleased, where circumstaiuses iit- 
dicate that they have been mode on a particular ac- 
count: and here the circumstances shew that the pay- 
ments made by the Barton house since Beash£roff% 
death, were made to cover the sums advanced by the 
Plaintiffi since that time. 


1816. 

B0BA3IQtik.T 

V 

WBaY. 


The Courtt stopping Sosanguet's reply, thus delivered 
then judgment. 

Tins was an action brought by the partners in the 
house of Bosanquel and Company against the Defend- 
ant^ who belong to the Barton bank, for a balance 
stated to be due to them. The transactions originated 
during the life of the late Mr. Seachcro/i^ wiho was a 
partner in both houses. It is clrar that no part of the 
dem*ind, which accrued to the hotufon house upon trans- 
actions which took place during the lifetime o Biehard 
Beachcrqftt and to which tlierefore he was a party, could 
ever, either during his life or since his decease, be re., 
covered at law; on tins ground, that no legal con- 
tract could subsist between him and those connected 
with him on the one sid^ and himself with others 
connected with him on the other side ; the parties could 
only so far enter into this contract^ as to render it avad- 
ablc in equity; and as this principle goes to the root of 
ihe contract, the same oEigection to the Plalntiffif re- 
covery still continnes after his decease. Ihis, there- 
fon^ shuts the Plmntifift out of so much of their de- 
mand as accrued upon any business transacted before 
iZ. Beachen 0 % and would therefore be excluded 

by a rest then made in the accounts. Hie question 

(a) S4 £«//, aj 9 - 
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ii, uliethcr, upon otlicr^ parts of the case, it appeal^ 
that the Plaintiffs are still entitled to maintain this 
action. It appears that Seac/ierqfi died on the 23d ot 
Juli/ 1813; that at his decease the balance due from 
the Barton house was 6633/. i6.f. 41/. : it also appear^) 
that the sum qf 4638Z. iff. 4d.'has become due nnce 
Beachcroffs decease. The sum now sought to be re- 
covered 18 much less than that sum, and less than the 
sum due at the time of Beachcroft’% death. There ought 
to have been a separation of accounts on Beeu:harqfl\ 
decease^ which there was not, but the Plamtiifr con- 
tinued to supply the wants of the Barton house, as li 
Beachcrqft were still aiive ; and the Defendants proceed 
to render weekly accounts, and receive them in rctuin, 
and to transact business ns bciore. On the ;th 
iemher 1813, the balance was 1 1,272/. 8f/, due to 

die Plaintiffs from the Barton bank . this balance, 
being so high, shews that considerable transactions had 
taken place in the inteival since the th'cense Bcach- 
crofl, and that the Plaintiffs had advanced to the De- 
feiulaiits since llial tunc considerable sums, to the 
anionut, cerliuiily, of 4638/. i Ts._4e/., being a larger sum 
lliuii the Plaintiffs now seek, to rccov ei . It is said they 
cannot recover this sum, because, it is argued by the 
Defendants* counsel, tluit Beachno/} was a partner in 
both houses, and that cillicr the whole transactions are 
involved by that circumstance, and the subsequent deal- 
ings vrcrc had in continuation of the original contract, 
and that the remaining debt stands on the same feoting 
as the debt due at the death of Beachcrqft, and is not 
a legal debt, b<*cau8e Beachcrqft was a contractoi on 
both sides ; or that, at all events, thfe subsequent pay- 
ments arc to be applied to the subsequent advances, and 
therefore there is no balance that can be recovered. 
Tlie Flaintiffi, say, we will admit that at the death of 
Beacher^ a sum was due which we cannot recover at 
law, and that the accounts afterwords went on, as if 

Beath- 
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hcachct^t had not been dead; but in law the transac- 
tions preceding tlie death of JBeachetoft are of a difier- 
ent description, and raise a different obligation from 
those which took place afterwards, and though, in 
fact, tlic accounts were continued in the same course, 
yet, of necessity, we may divide tlicm as {hey should be 
divided. The Defendants say, nothing is due on this 
last account, and insist that all the late advances are 
paid : the Plointifis say, monies have been paid, and 
large sums advanced, since the decease of lieachcrqfi^ 
but they have been paid on the footing of the old ac- 
count, without any separation of the two periods, the 
one preceding Richat d Reachcroft'^ decease, or the one 
following It ; but all that has been hitherto paid, has 
been paid without any distinction being made up to 
this time by those who paid, or by those who received 
the money ; wli.^tcvcr is paid in this general manner, 
is paid ad mmlum leupientis^ and since circumstances 
now make it desirable for us to appropriate the sums 
received since lieachcrqfd* decease, we now apply them 
to that part of our deinaiid, which is, at least, an cqui_ 
table debt, namely, to the discharge of the sums due to 
us before liis decease, and we seek to recover in this ac- 
tion the remaining pait of our demand, and to that 
part the Defendants have no legal answer, the appro- 
priation being at our option.” On this view of the case 
we think that the Plaintiffs’ claim arises out of the ad- 
vances made since the decease of Mr. Beachcroft . and 
that the PlaintiflB therefore have a right to iccover. 



V. 

Wbay. 


Dallas J. This is quite a plain case. Advances 
have been made by the Plaintifls since Bcachcrqfi^s 
deathj which are now sought to be recovered. There 
jina been no appiopriatioii mode by the Defendants of 
their payments, and the Plaintifls therefore are entitled 
to apply tliera as they now seek to do. 

The rest of the Court concurred in giving 
Judgment for the Plaintifia on the four first oounts* 
Ss 4 
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I 

Tayloq and Others v, Curtis, 


The expendi- 
ture of ammu- 
nition, in re- 
aistinp capture 
by a priva'ecr, 
the damai^e 
done to the 
thip in the 
combat, and 
the cx pence of 
Cunng the 
TTOunded soil- 
on, are not 
the subject of 
general a\er- 
3ge by the law 
of 


^HE Plaintifik dedared, that th^ vere owners ot 
the ship Htberma, which was proceeding upon a 
voyage from this kingdom to the Island of St. Thonuut 
with a cargo of merchandize upon freight, and that 
upon the voyage she was attacked by enemies, viz. by 
peraons acting under the authority of the goremment 
of the United States of North AmencOt who endeavoured 
to make prize of the ship an<l cargo, which the master 
and crew resisted, and thereby, and in the proper and 
neccHsory deAinpe of the ship and cargo by the master 
and erew against those enemies, luid lu endeavouring 
to preserve the some from capture, the ship and I'er 
funutUTc were greatly damaged, and the Plaintiffi. r.&- 
cessarily and properly expended a laige sum iii repair- 
ing the damage: that the ship and cargo wcie by such 
resistance and defences preserved from captuie, aid 
afterwards completed her voyage : that when the ship 
was so attacked, and the damage and expmee so oe- 
caaione<I, and during the voyage, the Defendant was the 
ouner of a port of the goods on board of value, and 
wus beneftted in respect thereof by the resistance against 
tlic attack, and Uic defence of the ship and catgo^ from 
'nluch tlic damage and cxpcnce accrued, by reason 
whereof tlic Defendant as the owner of such part of the 
goods, became liable to contribute to that damage and 
cxpencc in a general average; end in conuderation 
thereof promised to pay so much as he, as such pwner, 
was liable to ci itribute. The second count stated more 


generally, that in endeavouring to preserve the ship 
and cargo from capture^ the ship and furniture were 
greatly damaged, and great loss and expence were ne- 
cessarily and properly incurred. The 3d count stated, 

that 
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that on the voyage, a part of^ the ship’s furniture, of 
value, was utterly lost, and other part sustained damage, 
which loss and damage were cvcasioned by acts of the 
master a’' crew of the ship, properly and necessarily 
done by them in order to preserve the ship and cargo 
from capture by enemies, and being ther^|^ wholly lost 
to the owners thereof, the ship and caigo were, by the 
means so used for the general preservation, preserved 
from capture, and afterwards completed the voyage; 
that lie was during the time diat cargo was'on board, 
and of the loss and damage, the owner of a part oi 
the cargo, of value; that he was benefited in re> 
spect tlicreof by those acts of the master and crew; and 
by reason thereof became liable to contribute to that 
loss and damage in a general average, and promised 
to pay, and th^ averred Ins pn^rtion, and notice. 
'Hie 4tli count was tnddutaita assunqttU, for general 
average payable upon and in respect of merchandizes 
of the Defendant, carried in the Plaintifls’ ship the 
Htberma, from this kingdom tor parts beyond the seas. 
Ihe cause was tried at GutldhaU, at the sittings after 
Michaelmas term. 1816, principally on admissions, and 
it appeared that the Flointifis were owners of the Htber~ 
fua, of 6 guns and '12 men. The Defendant was pro- 
prieCor of goods loaded on board that ship for a voyage 
from London to Sf. Thomas i in the course of which 
the ship was attacked by an American privateer, of 
22 guns and 125 men, then hortile; the captain and 
crew resisted the attack ibr nine bourse in the course 
of which tl^e American was thrice compelled to sheer 
o^ and as often returned to the combat, but the Hs- 
bemia ultimately disabled and beat her ofl^ with the 
loss of two of the Htbemude men killed and several 
wounded, proceeded to her port of destination, and 
delivered her catgo in safety to the consignees. The 
Hibemta snstaineJ considerable damage in the engage- 
ment 
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meiit, both in her hull apd rigging, which were repaired 
at a considerable expence to the owners. The owners 
also incurred a further %xpence in providing medical 
and surgical assistance for the wounded mariners, and 
expended in the engagement a considerable quantity of 
gun-powder njid shot, part of the stores and outfit of the 
ship, and now sued to try the question, whether the 
Defendant were liable in respect of liis part of the 
cargo, to contribute to these expenccs as general average. 
The jury found a verdict ibr the Defendant, subject to 
a reference as to the amount, but liberty was reserved 
to the Plaiiitifls to move to sot aside the verdict, and 
enter a veidict for the Plaintifis. 

Ijens SerjU in Hitary term uccuidmgly moved. 

Gibbs C. J. incUned to grant a rule »/«2, because two 
books of high estimation in the prolessioii, but not at pre- 
sent tobc cited asauthority(a), state, tliatdainagcsiibtmiicd 
111 defending the ship, uud the healing the wounds of the 
sailors hurt in a combat, is general average (A), they cite 
no authority. Another ticalise (c) also, by an author of 
high character, obberves, that there is no authority for 
this position ; that ibicigii wi iters differ ; that if a ball 
passes through .1 bale of goods, the damage rests where 
it f'allb ; and if so, why is a ball passing thro'igfa a ship’s 
bide to be general average ! 

Rule nisi. 

Shepheid^ ^Lcitor General, and Best and Bosanquet 
Serjts. shewed cause against this rule. The Plaintiffs 

(a) Lenst argtwnd^. Books of dan mhil ett% tiui ai tmudata 
living authors aic not usually to vsro. 

be cited, yet there are such ex- (t) Pari ea Insuraneet 6 edit, 
tant, which, m future time, (may vol. 1. 173. Manh. cm huur. 
that permd be long distant 1} will % edit. voL ii 335. 
be cited as of equal authonty with (c) jtUott an Merebant 

Bmengem ud Le Gmubiu Ltac- pmgt 4 edit. 366. 


raised 
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I aised their demand on three distinct subjects of daina[^: 
Hrbt, for the damage done to the hull iind rigging of 
tlie ship ; second, fur medical and surgical aid to the 
marinois u'ouiided in the conflict third, fur ammu- 
nition, part of the ship’s store*, cxp'^ided in the eii_ 
gageinent. They denied that the Plaintiff^ wcic entitled 
to lecover a contribution by the Delciuliint to either of 
tlicce subjects of loss. There was no c‘\iilcnce in the 
case, of any special custom of iiicrthiuits to consider 
these us geiiciul avciiigc, although a uisc policy might 
ficqucntly have induced individuidi. to contribute to 
'uiiiilui Josses Nor was there any positive ordinance 
on tile subject in the uiai itiinc law. The aii- 

thoiities outlie point were \eiy lew, llieic were only 
three decided cases in the Engti^Ji law which boie on it. 
linkleif Ptcy^^rave {a), On'ington Jiohet ts [b), and 
Power V. IVhitnme (r). In die ca«? ol Birkley v. Prr’i- 
Qiave^ a cable and aiicl’oi nas let go in tlie river Thames^ 
and foi saving the shij) it hc'cauie nec'essary to cut the 
cable. The act of cutting the cable v. as a voluntary deli- 
beiate act, (winch is tlic distuicUou U keii by Enitngon,) 
foi presci viiig the residue; thcicioi c the case is not appli- 
cable, ui Power V. IV/itlmorej wherein the Court, appa- 
rcntl> on bcttci cuiisidei aliuii, completely ovcti iilcd what 
they had held in Plummer v. IVildman (r/), it was held 
that where a ship, having suffered in heavy gales, put into 
port to repair, the wages and provisions of the marincTh 
while she was iii port, and the pilotage, and otlicr port- 
charges, and theexpenccs of her icpairs there, were not 
general average. In Covin^on v. Itobtrls a ship had 
stiuck to a privateer, but the latter could not take pos- 
session ; the ship therefore crowded sad, and m so doing 
slraiucd her masts, opened her scams, and carried away 

(a) I EaUt sao. M Plu,itmer v Wildmati, 

(h) %Ne<wllcp 378 3 Maale Selw.Aii- 

f/) 4 Maule Siho 141 

Iiei 
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her mainmesty but escaped ; and it was ccoitended thia 
was general averagef because the master used such a 
press of sail in a gale 6f winds as he could not hare 
justiBed in the ordipary course of navigatioU. Yet it 
was held to be only a common BeB>risks although it was 
voluntary, an4 a matter of judgmenl^ on his port, and it 
was his duty to do so. So here : the ship is attached 
by a privateer ; if she can resist, it is the captain’s duty 
an to do ; for so doings he must exercise the mcans^ in 
that act he expends has powder and ball, but it is not 
like the throwing goods overboard ; he uses it for the very 
purpose for which he carries it out. If m a dark night 
he Ares signals of distresss there is an expenditure of 
the ship’s powder on an extraordinary occosion to re- 
lieve himself from impending distress, but though it is 
out of the ordinary coarse of navigation, he only yields 
to the* necessity created by a peril of the sen, of exerting 
himself to do that duty. The crowding sail, and losing 
a mast, and the receiving the shot of an enemy, are 
both consequential on the exertion of escaping the im- 
pending evil, yet they are equally voluntary as the ex- 
penditure of powder in the combat. The rule as to 
general average, is, that unless there is a voluntaiy 
devotion of some part, it does not constitute general 
average, if there be that devotion, it entitles him who 
is the author of that devotion to general average, but 
if the ship does not go out of the usual duties, course 
and practice of her voyage for that purpose^ it is not 
general average. If a ship be attacked by an enemy in 
the course of her voyage, it is as much a part of the 
fluty of the captain and crew to defend the ship^ as it 
is to pump hei if she springs a leak. If in pumping^ 
^cy broke the pump, that damage would not be called 
general average. Nothing which does not fall withiq 
the ordinary coarse and duties of the voyage is to be 
found here. 'Picrc being then uo posiuve law on the 

subject 
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subject in En^andf how has the fubject been treated by 
'Writers on general law ? llie law merchant, indeed, is the 
law ol the civilized world, and tlie Court would defer to 
foreign writers on this subject as aiuiionties of weight ; 
but such passages as were found in text writers relevant 
to the question, rather treated of the positi'ie ordinances 
of particular countries, than illustrated the general law. 
And tliough the latter might in many instances re-enact 
that which was a principle of general low, they did not 
necessarily or always agree therewith. But so far os they 
go, the current of the authorities shews, that the general 
law is in favour of the Defendant (a). Lege Bhodid 
cavehtr, vt si leoandee nams gratia jaclta mereiim foetus 
est, omnium contrdmtume saraaiutf quad pro omntbui 
datum est; pointing at tlie voluntary character of the 
sacrifice made for the preservation of the whole. And 
again (i), Si eonseroatis meretbus, detaiorjaeta sit navts, 
out si quid exarmaveritf radla facienda est coUaito, qmu 
dtssimilts earum rentm causa sit, qua navis gratia parent 
tur, et earum pro quibus mercedem aliquis aceeperit. runs 
et si fiber ineudem out maUeum fiegenti non imputaretui 
et qid loeavent opuSf sed si vohmtate vectorum vel propter 
ahquem meiwn id detrimentum factum si/, hoc ipsum sarent 
epartet. So, Cleiracq.{c) La contribution doit estre des 
dammages fists ad infra, que ceux qui sont dans Icn awre 
ont ddiberVf qf ils ont fiite et execute par eux nesmes. 
Afiur ce qui vient de dehors, ad extra, comme le doimnage 
caust par Its vents, par la tempeste, ou le foudie, on par 
les Pdltars, dest tout avarie simple, qm n* entrepas en eon~ 
tributum. WisbiQf, Article 12. Valm, indeed, in his work 
on the ordinances of tlie Hans toxins {d), enumerates 


1816. 

TayxjoA 


V. 

Curtis. 


(a) Ajf. M. 14. M. s. pJ. I. de la mer. Jugenuiu dOlercn. 
De Lege SJbedid dr jactu. p. 50. s, f. 

(A) Ibid. (<!} Tom. a. Im. 3. lit. 7. 

^r)Chiiae^ Us et Coast anus Des Aiaiies, arttcL 6. 
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among otlier heads, {ivcrage which arises in defisnding 
the ship ; niid gives the ordinance of the Hans fotvt/s, 
that the expetice of tlic cure is general average, E/i 
cambaitant pour eater fFetre prts par V ennemt, satis 
thsitngtter en ce caSy st le matelot est blesse les armrs d la 
matn, ou Ftltn’est gii ett Jiusant lu rmimieare. Mats Ftl 
est Hesse hors Ip combat m Jiatsaut la service et la ma- 
tweware ordttuurey les Jiats de ses pansemens tjr nourntme 
ne peuaeiii passet pout amines couaimncty aitenda qi^il 
n’apastpfusa blessuie jmta le saliit commiaie. Heie, 
however, he is not speaking of tlie coninioii lau ol 
Eurappy but of the ordinaiiccti of Fiance and Ham- 
burgh. So, in speaking of Uie Fietu/i oidmaiiceb (n), 
he says, that tlie wounds of sailois shnll be gcnciAl 
average. Pathiet also, iii lus Ttaile des Avarict (h), 
IS speaking of specific ordinances, and says, that wiicic 
the ordinance is that tiie cuie of u wounded sailor i-. 
general average, there the cure oi a wounded passingn 
is also general aver.^e. Kmengpn (c) says, if the 
captain tlirow goods ovci board, or do .iiiy othci vo- 
luntary and nreessary act, ab nifiay whieli occomoiij a 
beneficial sacrifice, such Iohs shall be general average 
Mats St pendant qtion est engage dans re mautcis pos, an 
son^re de dehm v guelqiie dommage , suit pat la Jbrcp de 
la tenipptp. soti par le talonage snr le ror smt pm !a 
canon dc C ennenuy im paiptl donimage cst a vane siwr- 
plPy parce qtdil est put emeut fataly i c. irremediable, it 
must rest where it tails, as a casual or simple loss; and 
in a former p.nsBage^ he says, that the meeting with an 
enemy is a sea risk, in like manner as a rock or a storm. 


(0) P. 1C5. article 6 (e) Emerigony p. e. la. 

(A) Tniite des Avartes, u. Enumeration des Avanes gras- 
43 t. ses et des avaries simp/esy s. 41. 


Though 
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Though Emeiigon here seems to differ fioiu Valtii, yet 
they are reLOiicileable. In a subsequent senionce he 
quotes Xe Gai^i, which puts in the rank ut siiuple aver- 
ages all loss sustained from bad wcathci, oi making water, 
being struck by cannon shot, or boarctinl by pirates, (a) 
In the Hans foanis and France there aie particular 
ordinances, la the ffirnier, Si (i) qius nautaium con- 
tra piratas strenu^ duincavciit, el xn coxifitctu JmU' 
dcbilttattonetn membiotwn jjaam si', is saintri rl in 
aqualem coniitbutwaem cx navi ct bonis jnaistandam 
venixe debet. Ft st ad lantam dibilifafeui pa vena tt, ttl 
stbt de victu amplius pi uvida e nequeai, luttc ad du v viUr 
lUt de ahmentaixone Itbeia piospitiatui, ant aha tcqua 
donatio pro qualitate lei hoc nomine n qffhattu. By 
the orxlonnancc of Laiiis the XlVtli (c), L,cs pan- 
semens el nourrtltixe du matekd bhsse at dijendant 
le namre, sont avaiies grosses ou communes. Tlierc 
being this particular ordinance for wounds of sewnen, 
but none for the ivounds of tkc>'sliip, the tuo Icarncil 
writers, Valin and Emengon, enquire whether it exteiiils 
to damage done to tlie ship, f atm, as an inference 
rising fiom the ordinance for tlic wuiiiids of sailors, con- 
cludi's, first (</), confessing all writers arc against him, 
tliat It does . but he draws another conclusion contrary 
to the English law, for he puts the very case of Coxnng- 


iSid. 



(<i) Avane qui coneernr la 
marebandue est empiratue, pour- 
riture, degdt. moutUcurc d^eau, 
racoutrage, vuitalien appre- 
tiatiOHfjauvagrJt Itf autm jeut- 
b/aUes ebofes, ti dies proeedent 
par fortmu de mer, inauvau 
temps, ou pour avoir le navtre 
Jdit ean, touche, aiorde par les 
Pdlars, tire a coups de canon, 
le tout fmt attester & appreetc. 


Gufdon de la Mer Des 
ries, chap. v. j, 4. 

{b) Kurseke. Jtu Mnnu- 
mian Hanseatirum TifAus 14. 
De extraordinarid remimera- 
tione fidelium nautarum, Arli- 
eulus 13. 

(c) Ordonnance de Louis 14. 
M. 1 Des Avaries, art, 6 . 

{d) Faltn, tom, t. bv. 5. 
art 6 on finem, p,t 6 j- 


Itm 
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ton V. Roberts (a), and ^ides it contrary to the dccUioit 
of this court ; so that, from the beginning to the end^ 
Valtnt it appears, tros | 7 roceeding on a ground contrazy 
to this court. Emengan holds thO opposite opinion, and 
s^s, that he BO decided, as a judge in the Ftench Court 
of Admiralty.* But m both writers, this is only an in.' 
ferenc^ with respect to the ship, drawn from the French 
ordinance. In the ordinances of the Hans tooms, there 
is, in like manner, a provision respecting wounded sail- 
ors, but none respecting wounds of the ship, and ano- 
ther writer concurs in inferring thence, that it extends 
not to the ship. Kurteke (6 ) on the Hanseatic laxDf who 
is cited by Emerigon (c), says, armamentii tamen tiavn el 
instrumcnta in cor^ctu cum piratis depravata in havanam 
non veniwit, sed damnum hoc a naudeto et exercitontms 
sareiendum est^ for which lie cites a judgment in the 
court of DantziCf xi5o3. 24 Sept^ Plasserdmrg and 
others r. Xkmerau and others. The cure of the wounds 
of sailors never could be general average by the law 
oiEi^landf because the statute 1 1 & 1 2 3. c. 7. r. 1 1. 

giies them retribution in another way, giving power 
to levy on the owners a sum not exceeding two pci' 
cent, on the value of the freight, ship, and cargo. If it 
had been average in an ordinaiy way, there would have 
been no need of these retributions. Sc^ out of the 
wages of merchantmen, a deduction of six-pence pA' 
month is made to provide for hospitals. 

Lens and OrpUy Se^ts. in support of the rule. It 
being habitual with mcrchiints to treat losses cX this de- 
scription os general averages, it may feirly be inferred 
tliat the law is such. This case fi^s within the prin- 

(a) Sera femSme amane com- Art. Sz. du eh. 5. du Cutdea* 
mime, ji fatsatajoree de vmlet % Fahn, Comment 16^ 167. 
pour te jauver do la prue, let (^} Ttt. 14. art. 3. pe^ 73. 

matt te rompent, let votlet \h) Emerigon, tom. i. 

eordaget tout emportet, 

I ciplcv 
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ciplcs which ha^c been laid down on the othc'i bide. 
The defence of the ship was h voluntary undertaking 
to do that on behalf of the diip which should be for 
tlic benefit of the wrhole conccri To die argument, 
that defence is a doty, and so thu loss not a general 
average, it may be first answered, that tins is not a 
(jiiestion between the mariners and the owner of the 
ship, but between the owners of one sort of propcit^, 
and the owners of aiiothei. But further, although it 
is the duty of the crew to obey the niastoi, no law com- 
pels the master luiiversnlly to fight, but only cert.iiii 
persons, and in certain specified cases. It is not such a 
part of the public duly oi the master and maiiners, tlmt 
It con be considered as a matter of course, that tliey 
should enter into the defl'iice of the vessel against such 
an imnieiibu disparity of foice , it is no puit of their 
contract, though they desene high commendation ibi 
tlefending whatever risk is mcuiicd on this deliberation 
of the muster and men, it is a voluntary siicidke iii.'idc 
by perbonb who might have abstained lioiii il, ifllic^ 
bad thought proper; it is a sacrifice made for the good 
of the whole, and it jiroveil productive of that guial. 
They did not expend their ainiiuiuition for the piii- 
ticular licnefit of any part wliicli has remained to 
themselves alone The definition of u geiieial average 
requires that it should be a voluntary sacrifice , but how 
for is it to be voluiitun'^ Nut aiisolulcly so In cutting 
away a mast to preserve llie ship, you give awa} that 
which would be inevitably lost with the test, if it weic 
not given: so here, all would have been taken, but 
for this voluiitaiy act of fighting. The ship falls 
in with an enemy, the master deliberates. If I fight, 
1 shall incur expence m healing tlie woiiudc'd sailor?, 
I shall expend my ammunition, and receive dam.^gr 
to my vessel, but 1 probably shall save something ; 
and if 1 do not fight, I assuredly shall lose the whole. ’ 
VoL. VL T t 'I'hi^ 
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'rJii'-, tficiij la clcail> a \uiunlni)r .iiid ilclibcratc auciifice 
oi ii pait foi the ^•uke ol prchCLMn<{ the leat it is, 1st, 
deliberate; zdlj’, it is till' sacrifice ot a pail; 3 ( 11 } > ihe 
ubjecl and oHeet of it is to presort e tlie re'll ; 4thly, it 
laabTHttOf and volimtai'y. All the icquiicd qualities 
lure cumui. , lii v. Pic^giavt\ Lord Kenyon 

C. J. says, all those articles which weic made use of 
by theniastei and cicw upon the particular cmcrgeiic}, 
and out of the usual course, for the benefit ot the whole 
coneerii, and tlu' uthei expcnces incuiicd, must be paid 
[ji o{iui tioiiuhly b\ the Defendant as geneial average it 
Js not stiaiiiing the lujC, to say this wus an expcHiliture 
out <»f the eoiniuoii cum so. iM'uoit'nce J. tianslates 
rhe definition oi Vollttei he says, that all loss which 
.iiiscs in consetptcncc of cxtiaoidinary ‘'aciifices 
in.tdc, or expences incurred for the preseivation of the 
ihip aiul cargo, come within general average, and 
iiitisL be borne proportionably by all who arc interested 1 
and that iiatui at Justice rcMijuircs this. Suppose a ship, 
fur the puipuse of dvoiibng an cnemy^, runs down 
aiiulhcM vessel, ns is sometimes done, by which the first 
missel IS iiijuied, that is cleaily general average. Will 
the Com I then, enUrtain the nice distinction, tJiat the 
one way of fighting a vessel is general aveiago, the 
utJiei not The only other cusi's 111 oiir common Jaw 
books not befui e cilcd arc those ol liutoUa s Nexan/iamf 
wherein srages and cxjH'iices of unshipping a eaigo, 
svhcrc the ship had put into port lui the general safety, 
arc by liuller J. cunsidcied as gi'iitial aveinge, and 
Plummet T. WtUlmaHy whicli is to the same cfl’cct : the 
cliargcs of renairs, powdei and shot expended, and the 
c«rc of seamen, aie 111 like man iier foi tlic benefit of the 
wJioIe concern. 'The doctune nl MaH\/i(ld C. J. jii 
Cofoington v. Sober Is (a), that it was only a common sea 


risk. 


(s) i Term Rif. 407. 
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iibk, to put up uii iiiluaual pii‘Sh ui'oiul, tlucsi not operate 
against the Pluiiitil], lh.it cc‘rt.^iiily \va!> .t louinioii ^ea 
risk ; but thi^ Ui uotsiu'li aiioiiu. A comnioii i>ca iisk 
that which does not rcqiiiie the il 'ibeiiitioii ot the party 
to dcternniiic whether it shall be iiu <iicfl ui not. A case 
which goe:^ to illustrate the general pijiiciple, is tlial ul 
the Copeuhayreu (a), wheis' .1 (|uestit>ii arose umceining 
the espeiicc of transit ippinggomls. Sir 11 '. Stuff . 1 . fiys, 
General nverage is that loss to w hich ( oiiti iliulion in list 
be made by both slup .*)nd cargo, the los^, itr ex^aiicc 
which die loss eieates, I'cing iiiciiiicrl lor the coiiiinoii 
benefit ot both, and tliereloie the expeini* ol lliat tian- 
shipmeiit, or radiei of the iniloading, seemed lu haie 
upon it the chai.U-ter ol a geiieial i\ i.ige” 'J'Jutdoi- 
tiiiie is a|)|)licable to the piesciit r.^'se Tin is an .ict 
done PI the hope ol sj\iii<.r ilie'liip iioiii .1 lo^s wliuti 
would otlieiiMse bi inevitiibJe. 'I'his btiiiga \olimlaiv 
act, as fill .111^ ot (he aiiois um loiueiiied, iiiiist be 
gciieial .asoi.ige. 'J'lie stal. IT ji , Joi iiuoiii.igiiig sea- 
men to delend the diip, .ipphis not lo llnsiase; it 
docs not piotess to iii<|iiTie whethei tin ~e..iiien 
were ent lleil to any I'tlier c oni|M>iisation oi not. 
Neithei does it apply to noni.ded suit, is riiciely, 
but It IS Ibi gnnig a ten aid to (he iii.''isti i and (he 
ciew ffonn.illv, as well as lo the wounded \oi is 
(lie inst.inie ot seanuii conliibuling to liospiiuls at all 
aiialormus. Theielbie the inattei is !tlt ipiicli nl 

O 

huge, to be consideied on piintiple. It is not tine 
that the writiis on geiiei il la. all ili.'%- i_«.oikIii- 
sion HI laioiir ol the Deleiid.nit 'J he p'o in 
tlic nJuitJian law, on whitli nil «l'e a'ltheiiii lonnd 
theiiisebei), is highly lavoiii able lu the I'laintili, wluii' 
jat Iw, mt'rcmm is put only as thf ir»stai*<.e. In T\}b\(y>i 
V. fVilsoti {b)f Loid fUlittOtiioii"/' C. J. ai ki’ov Ic'iges 
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tliiit a jcltison to liglitcD tiie bliip la not tlic only fbun- 
(liitioii of geiitriiil avcia}^, but it must aiitie from that, 
01 somolliiiig aiialogoiisi Tliu DHi'iidiint ilocs nut 
cuiitund lliat it is lituially 1011(1110(1 to a /ar/its mnrtum. 
'I’liis IS, ill llio vory terms of the Ithothau law, yiio onim- 
bn\ datum. The amiiiiiiiitioii would not have been de- 
stioyed, 11101 e than the icst; it would all have been 
c:i]itiiied together, unless (01 this exeition against the 
enemy. 7 ahn sa3’s, that the damage biistaiiied by the 
ship and put ul the ( irgo, in fighting to nAoid being 
taken, .md the expenee of Lining the wuiitided sailom, 
are the siilijeiLol geiieial aveiage. It is s.iid that Valin 
and otluT (orcigii jiiiisl-., .lie of litth* .*11111101113 
point, but the iiune llie objection to them, dr.iwii (rom 
the assertion th.it they aie li eating unl3 of the ordi- 
iianccs of particulai coiiiiti us, is e\*iinined, to the less 
iieigliL will It be Iuuik' cntitli'd. I'vhv isiiotameie 
eommciitutoi on the /*i t in /c 01 dm .11 ices, liis wuik w.is in- 
tended ^Ls a Loniinent.iiy on the geoei.i] l.nv of I'm ope , 
It IS kuowii that the nidinaiiLC ol Lmiii, \/V. wasneode 
compiled from the laws ol all /''lonpr, by ordei of that 
monarch , and the phiiiitifT takes liis stand faither b.iik 
tfian Valin, and s.13 s, that oidinaiiLe Jtsi II is .in antlioi it \ . 
Valin (a) docs nut say that tlic rep.iirs ol the slap are, 
by parity ul leasuJiing, hum tin* iiistaiae ui tlie Line of 
the w'ounded sjduis, genei.d aveugc, ns is s ipposed on 
the othci side he }>uts scveial instance’-, .tiul says, that 
tlic rc'paiis of the ship aic substantively one subject of 
general avci.igc, though Auin^i, Cubti /fr-gis, and Cailo 
jL'aiga are of a different opiiuuii as to the lopairs of the 
ship. Pothier{b), (and a greatet uutlioiity could not be 
Cited,) agrees ilh 7 *^n/oi. /iTioir/i., in his coinnicntaiy 
on the thud arliele of the fourteenth title of the Jus Ma- 
ritimmi Manscalictim, cited above, expressly guards 

(a) 2 'om,x.hvt 3 .M.j. art. 6 . {li) Pathter, tom 2. partie a. 

i. a. art. 144, p. 422. 


iigainst 
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against the idea, that he was stating this as the law of the 
Hans tovns an<l lie laj*- it dunii .■'.‘s the public 

and ronirnnn law ol .dl ciMli/ed rjoupei^a) IIes:»_\s, 
Jlinc qufid cisi onptna hl^iajn eslniuif'oin m tt I’o/i- 
ti ibulioiietn non ventantf Q/f jto e i ii'ilJ, 1. 2. « 7 .. luf 1. lihud. 
dcjact.'\ nihihnmnus c’om'Muni'i'F 11 nc juir MAiiriiMO 
STATUATun, guod «/ qiii't mminnmi m jm^nii rum hustifms 
vcl pttatis vidiinutus, thhiltlalns^ ant u,itsif\lMnilf turn 
td quod inf a i'\lj mt dinuniiiin i vulntia/jom ^ diluhlalwiu\ 
out nerr^tesullans^ at i>ono(otnmiHL'.,j)H(liusio, ivcti- 
hiha, it srpulluia dc/unch, tn ^lacsam J luvin lavty rt rsnn- 
Munem cnntnbutianem ex man cl mnnbusy pio qnanun 
tlefensnme tnl maUn um pnssus csl^ phestandum vnuat and 
lie cites tlir it four difleicnl coifcs, ,}u\ Valid, 

ait, an, Philip II. lit drSu/uJin’r.tat. a ,Iu\ Ditiuc. r.ao 
and Sfalid. Hiimhiuf'. pmt a hi 14. ait. 4a. Jlmcugon 
says, It is true, tliat I be in»'elnii{ .m erenij is upcril of 
the sea, and the siibjul of }> titi(.iil.ii inei.igc onh. A 
loss oecjsioiied by an hostile »lii]i fnii'i; on the sessil, 
befbie slie h.id time to sut 1 emh t, 01 a sliot fired after 
hci surrender, voiild leiUiii l_\ be a peril ol the sea, but 
this Is not that CMSC, tlii^ i- .1 loss octtisioiieil b_\ the so- 
luiitary act of the inaslei and cie«, tins is nol Julal , 
there is no leevitable iiecc'sil^. 'i he passage I'Meiiypn 
cites timii TaC Ciiudun docs not iiei ess inly suppose an 
engagement it even seein> not to contcnipl itc an en- 
giigcment he speaks of ship making walci, boarditl 
by lobbei's, leceiviiig .1 shot, {Ine a cuiip de cfi/io«,) 
which may be in a pursuit, 01 in oidei to bung her to; 
it does not .ijjpcai that the aiithoi’s attention 11 as drawn 
to this case of an tngiigeineiit, and ol wounds leceived 
by tlie ship 111 her dcfejice. lJut Jiuunigoii (b), and tlic 
Ftench ordinance, and the Ham towns oidinances, and 
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(a) P. 246. P ^3<>> tii. in marg. Maillots 

(£) 6’, 12. J.4i> Dtvisiomb. BUssh. 
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al'^yCL'iuief/f .1 "rent aiilUonry on this point, nntl 
all of ivlioni he citob, all loiiciii as to damage done to 
the SJ.1I0IS, and only dilRr us to the dninngc done to the 
vessel. CtcnfKfj, 111 his Coinmentniy on the jiidgmcntb 
pioiioiiiiced on the iaw^ of Oinon{a), says, n cn 
sr di fendant^ Au tamhtita 7 il coiili c F cmirnnj tm les Jour- 
batiSf ilesi tiniitle, outcndu pridtis ttinludnlf a Iravatttcr 
Ic di' S(i w/r, d am a dit pain, laid qn' it vvota, rnu 
dtpcu’i du it dt la nngatson, cl rdd nx'iiiicfinme, 

and lie tiles liaiizr Theut. Ail. 35;. VtiaiJrs quint, ait 
27. »S 28. A\^ Icgn, sccnndmu Julianmii rt dn litti th ct 

1 . ciwi diiobni, ss. f/mduiu I) pio •sfirio, and the ioIloMing 
passage h 0111 Jn '.otnttuc iiavtdi advei'-m pi- 

iala\ lUtlilas ronumaus ist ipsa dijciis/u Satnif ist/iiiai/ 
uavrs, it qiuc in nan sunt, attpu t 1 fn\ ^mama ctmpn, ul 
damna qne cPcniuiU, in quihns siiiii ri vulneraLoruiv 
7 in}H'ndia,Jciantut adimunn uainiim ct niciciiiui pio paite 
quam habnit in cd siininid. fit tnn qnideni, qinr 
dixnnvs fiadinut, ipsijint natiiifr sunt tonitnitauea. (h) 
QmtiHS liere is speaking on llie head ol contracts, •nid 
Mi^ii, lli.it wlieic no Loiili.icl sniisists, the question ought 
to lie iletided liy 11.1lu1.1l jii''lice and n.ilnr.il I.im. 
Tins IS ,i stiiiiig coiifii Illation. Tins .uid llielaiisoi the 
J/aits loiviis .lie iiUd, tliev nie a loiiirneiilaiy 

oil the s^sU’iu, the opuiio.is of Jegislaliiies on the 
question. So, a wiitcr ol 0111 own LOiinliy '-.ns, ,iJ| 
cxtraoidin.ny c li.iiges, pincecding liom ende.iioin <> to 
Jireseive the ship and c.iigo, and tlie d.iriiages resulting 
from the iiie.isiiies taken toi lliitt pin pose, <.oiisliliit« 
and are cuiiimoniv accounted, a general oi gross 
avcr.ige, as t'c oidinance of Ilamtmigh c\plaiiib it, 
(No. 981.) of which expellees and damages, tliat 
oidinance, (No. 983.) particul.arly enuineiates, i. all 


{d) Cleiraeq. Us at coustunus (A) Grot. JJr Jar. Bell, rt 
de lamer jlrl, 6, pt, 31. Pans, tiA.%, e.ii, j. 23- 

dain.ige 
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liamoge tliut a ^liip suflcis m hi‘i .ippjrfl ujicl cngo, 
in dctendiiig licr jg.ainsi an cin-ni^, piiYiitt'ci, 01 pirate, 
5. whut inuy be expended m I lie cine, and oxtiaoi- 
iiiittiry atleiulaiiLe uii either olH' s 01 «,iiloi wninided 
111 delciice of the ship; niid also* I'luit tewuiiU in.iy be 
promised by articles to the %uhms and childien ol 
those who may nnfoi tuiiately lose tlieii lives 111 the 
engagement; 6. the exti aordiiiary gratuity uliich a 
master may ha\c promised his men, to annnute tin m In a 
stout defence, or salvage ot the \essel (^.O \fir^in\ 
adopts this doctrine .ns an oidinaiice of Ilambiu"// . it is 
ihcielore, us well the u}niiiun ot as ol an 

cmiiient civilized countiy. So, another antlioi (6), loiii- 
iiieiitiiig on the 9th article of the laus ot O/tio?/, saitli, 
AikI III the same manner it i'> oidaiiicd to make an 
oijual contiibution fot d.iniagcs sustained by 1 overs and 
pirates.” li must luicssaidy iiieuii in the dcfincef 

as all vMitcis .igrue that goods captiiird b} {iir.ites arc 
nut the siibjei I ul tniiti ibiiLion J ‘Mhe good design oL 
winch l.iw, is. In cscile i vei^i^ nidivitliial manner and 
othei peison 111 the ship, to do his diit^, to which the 
coiisulei.ition .uid appiinuii<-ion of Jiis owni paiticnlai 
risk will not .1 little coiit I ibiite ” 'i'he se\eiid paila ol 
this ca-c must he diiidcd, .niid it is extrao din.'iiy, that 
the legislatuie ol I[amf‘Hi<^A made tins ordiii.>rice coii- 
traiy to the decision cited hy A/oo Vc* 1 espec ting damage 
to the ship yv»iri/foa liimscli, though he denies that 
the damage to the ship is general a vei .nge, 3 el has .i 
separate section in which he calls matclots hh ysi\ general 
average. Not a single writer says that scaineii's wounds 
arc not general average. As for the exjienilitiiie of 
powder, it comes literally within tlie tei in fad us it is 
thrown overboard, mid it is so disposcxl of lor the benc*- 


1816. 

^ "v"* - 

Taylou 

•w. 

Ci,nTis. 


(fl) Magmj on Imuranees, (A) Treatise on the Dominion 
vol. i. p 64. i. J7« o/tAe Sea, 1744, p. 93. 


T t 4 


lit 
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1816 

' 

Tau-oh 

V, 

CLATiS, 


fit of Others * it is equally voluntaiy, as the throwing 
over of goods for Iighteiling the ship. 

* Cur. adv. vuU. 

Gibds C. J. on this day, after stating the pleadings and 
the evidence, qow delivered the judgment ot the Court. 
The question in this case is, whether the articles on which 
the Pliiintifts seek to recover, door do not hill under the 
denomination ol gcncial iiverago, ns it is uiidei'.tuod by 
merchants 111 this country. The doctrine of goiicinl 
average has its 01 igin in the lUiodutn hiw, ul si It'vandcc 
navis gt aha jactus mercitm/actus rv/, omnium nmtubu- 
tionp saiciaturi ipuid jtro omnibus dahim i aI. Dillcrcnt 
countries oi Ii,uiopr have made clillerrnl n giiliitioiis, all 
professing to be founded on the Wimhoii law, .uid ilit- 
lering from each other. The comniLiitutoi *. on them 
have also dilTcicd. We have no such legnlulions in 
this country, and must thercfoie expound the Ian, as it 
affects this quistion, upon principle, 'i'he losses for 
'which the Plaiiitiils sceH to recover this contribution, arc 
ot three descriptions, first, the daiiiuge sustiiiiied by 
the hull and rigging of the vessel, and the cost of her 
lepairs; zdly, tlic expeiicc of the cure of the wounds 
received by the crew in defending the vessel ; 3<ny, 
the expenditure of jiowdcr and shot in the engage- 
ment. Nothing in foreign jurists ought to govern 
our judgment on these points, unless they have been 
sanctioned by received principles, decirled ciises, 01 the 
general usage of merchauts. But wc find none of these 
lights that might guide us. Wc have been so long in- 
volved in war, that similar circumsbinccs must have 
been of general occurrence, and siiriihir claims would 
have been made on the one side, and allowc'd and sub- 
mitted to on the other, if they were founded in law : 
but this has not been the case, these losses must therc- 

15 fore 
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fere be token not to fall witliin the desci iption of gene- 
ral avcro^<-(>. It, however, it inine uithiii (lie piiiiciple, 
it would eijiially he due to ilrt? Pl.iii)t]ll», though this 
were the lir»t iiistmicc 111 winch li v. Llano had lieen pic^ 
ferred. 'I'he measure ol resisting ilie privateer was for 
the general lieiiuht, but it w'as a part ol^llie adventure. 
No particular part of the propcily was lolinitanly sii- 
crifie^d for the protc'ctioii of the icst. The losses fell 
where the loitiinc of w'ar cast them, and there, it bceni-' 
to me, they ought to lesl. It thcieloic lullows, that 
tlicse losses were not of the nature ol geiieial average, 
and that the PIuiiitifFs ciiimot recovei. The rule theie- 
ibre must be 

Oischnigeil. 


1S16. 

"v" - 

Tatloii 

Vm 

CUllTISki 


(IN THE EXCIIEQUKll-Cll AMBER.) 

Eveuahu V. Pauiuson. 

was ;i writ of enor, luoiight to levcise a jiulg- Where a suh 

iiient of the Coiiit ot King's lleiiLli, which had is “ so 

passed for the Phuiitilf in .m action ol debt, vvheiein hem-wnting 

the til St count slicvrcd n subiiiission to aibitration, so umler the hand 

ilinr the awuid wcie iii willing, in.ide under tlic hands '’’Vnlustlie 

of the aibitrntors, and letitly to be delivered on 01 lie- sheuu m plead- 

Ibic a day iianicd, and uveiied that the urlntratoi s, 111 ‘"S ihat the 

due niannci, and before the day named, duly made hand, as well 

their aw aid 111 writing. I'lie second count was debt as m writing. 

on an ttistmul computasset. The Defendant below 

^ tire judgment 

pleadc'd that tlic FlaiiitxfF ought not to maintain liis is given foi 

the PJaintiiT 

on two counts, one of which is bads the Court may reverse it as to the first, and 
afliiin It as to the second count. 

action. 
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1816 nclioiiy bccnubu lie hail before recovereil judgment on 
the s.iine boiiil: the PhiintiflT below lepliGil ludticltc- 

tVUiAUD , , 1 . 

corOf and, on an issue llietccm joined, liaii judgniciit. 

I’AlUiSOV. 

Nulai/f foi the P/aiiitifl* in eri nr, made two objec- 
tions; Tsl, that tlie awaid was not shewn to be under 
the nrbiti .itoi'i* hands , 2tlly, that the jilcn o( nitl ttcl 
tetotd did nut answer the coiiiiL on tlie nisimid tomjnt^ 
/i/sse/, and that the Plaintiff tlieiefure was bound to 
have sigiiL^ jnilgineiiL on Llic count winch reniainctl un- 
answered, and Ins omission so to do was :i discontinu- 
ance of the whole action. As to the (list point, he 
uigcd that the <-petial anthui ity ol an inbitialor must 
be strictly pill sued, and shewn in pleading so to be, 
and cited to lh.il Lilect I ItnUdfn / /an idfie {a). Urn- 
detsonv. Il'illinmsw ( 6 ), T/tane v. 'l'/iai)r (r), and in 
the repoit ol tliat case in Pahnet, Doddt utfre J. compared 
It to tlie case of a power to levoke uses by deed under 
hand and seal, where a i evocation under seal only 
would be clcaily bad S- P. Oi 1 dm/Frld v. (d). Scoll 
V, Scolt (e). Sa/loyii \ . Gii Itfig {J ). Valumbcl v. Colvm- 
he! (g). \ Ito Ab.{h) fllig/d \ 1 Vakiiftnd{^i). Docevdem. 
Mavsfiild V Peach ). l)ot'f on demise e/ llodglusf v. 
Pcaict (/). Upon the second objcclioi], to ’shew that 
when the plea does not answer the whole declaralion, 
the Plaintiff may anti ought to sign judj.inent by tut 
dint loi the parts which are iinanswcicd, he cited 
Woodwaid v. ItohiHson {m) /miI of Manchrstu v. 

(a) z WUhamt's Saunrlirjy (g) z Mod 77. 

61. G. note 3 I Rb/ uihr. At bitrameutiH. 

{h) 1 Str IT<. pagi. Z4y. ph zj. 

(e) z Ro> Rep. z8j. an 4 Z43. (<) Ante, iv. Z14 

S. P. Palm, 109. and iiz. {k) z Matde & SeJw.si 6 t 

(d) Palm izi. (t) Ante, Vb 40Z. 

(r) 1 BulJt. IIO> (m) t S/r. 303* 

(/) Cre. Jac. Z77. 

Vote 
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VaU[(i). Vincent lieilon ( 6 ). And that il ho docsi 
not, hut ]Jcudsu\er, it is a Jis^oiiluiiLuico, and hocjii- 
Hut ninintiiiii nn3' judgineiit v. Mmf {c). 

\jrhe Couit evpioxsod n dicidsd ^linion ll1.1l (hr point 
made did nut hcioaiise, lor the |ileu did pnrjioit to 
answer the vhule scope ut tin.* action, though iheni.'ittoi 
pleaded, that the Plaintiff had rrcusLiid one h.ill ol 
Ins dciiiand, uas not an liloilual Imr to his .ulioii loi 
the other hall, and the Plaint.ll might have l.iken .'d- 
vuiitage ol the vir.akncss ol the plea iipoirdeiniiiiei, 
blit il Ji'‘ omitted to demur, lie did not iJieitbv dicti ii~ 
tinue III . aitioii *] 


1816 


£y£RSRri 

■IS 

Patersov. 


Ijittlrdalcf coM/Ht^ contended that the iioids did*, ’ 
and “ in due muniiei,' invohiil the aile<jation tli.it llio 
.iward was made with tliose loiiiiiditie'> vihicii the sub> 
mission re<iuiml, and were njuiv.deiit to n e\})i(“»s 
averment that the award was made under thr> hand« ol 
tlio arbitratoi s. II, indeed, the award weie not iriat’c 
111 lonlorinity to the «nbnnssiont it would be no awaid , 
so that the b.ue alleg.itiuu that they ni.ide then avvaiil, 
coinjirised ,*ui nvei'meet ol all tlie c|u<dities that the aw aid 
ouglit to posses:. ; oi, at all events, the omission uiuie 
iully to set out the leqiiisite-, could only form an objee- 
lion on special denninei. It was a tc.>t of biifflciciit 
certainty, it an issue roidil be taken on llie allegation; 
.ind an issue joined on a plea ut “ no award,” must 
be hiuiid for the Deteiidiint, unless the award prodiicfnl 
in evidence possessed all the 1 cqiiisites of the submission, 
foi it would not otliei'W'isc be 111 due inaniiei made. In 
DnitJu-Jo V.' IVatihoi n {tl) :ui av'Cinieiit tlmt no wnt of 
cajna% ad infisfacieitdimi was “ duly’’ sued out, was 

(a) I U'lHiamj’sSauudtiStiE (f) Pii/l, 41X. 

note 3 . (./) iCJiaj/f 19 

(t) i f^.Rajr 716 . 

held 
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1 8 1 tS. 

E\ I l>AHD 

Fatlrson. 


JickI (» he salibfiecl hy slieujn^ that iiu writ of cainas ad 
sati'Jaciendtm wsis 111 sudi n manner as tlic 

{iiucticc fif the Coui.t wnmintecl. \_GtbbsC.S. In 
rhuHotv V. ll'atthoin the noid dull/ is tullowed by a ro- 
Icrciicc to the custom and piucticc of the Court.]] It is 
unnecessary to aver many circumsUinees, which must 
nevertheless a])peiir iii evidence, being reqiiirc*dby law; 
as, fui example, the statute of frauds («), ulicre by the 1st 
seitioii, lenses, by the 3d nssigiiiiieiits and surrenders, by 
the 4th ugleciiieiits, by the i7tb sail's of goods, and by 
the statute 3 & 4 Ann. c. 9. v. 1. pi oiiii><snry notes, must 
be made in writing, and under tlie liaiid of, oi signeil 
by, tlie parties, yet compliance imiIi the sl.itiites in 
these pnitiLulnis noc'd not be loeiied. TAlioit v. 
Coapei (i). S. J*. 'rut/lot v. not>biu\ (r', there iited. 
So, it needs not to be abegcil lb.it a bill of exchange 
was made accoiding to the lUsioiii of n'richants. 
KicsJkint'y. 'Mmiiii/{d') S 1 *. ./rnrvs (») So, in 

debt on n bail-bond, it luvil not be lueiiid that it was 
assigned nccoiding to the loiiii of the sUitute. Dwacs v. 
l*ah(.oi /li And though, 111 an arionj innus case (ff J, 

it was oiue said, that 111 pleading .1 will ol land, it was 
iiecessniy to shew that it was exec nil'll nicindiug to the 
statute, because :i will is wholly the ireatine of statute, 
yet it IS iiniicce?saij' so to do, and the pracliie is 11111- 
veisolly coiitiaiy. (To wliiih the Couii .Lsseiiud.) 
The aiithouty of the old cases on awaids is now much 
slighted: inoieo\cr, 111 'IViniir IViani , Gaidt'iificld 

Lane, Calumbcl v. Columbel, tiiid Stott v. Scoltt it 
appears that tlie requisites w'cre not 111 fiirt pursued by 
the award. The case ni Ifiudcison v tVdliamson oc- 
curred so soi 11 aftei tlie statute 4 Ann. c. 16, for spe- 
cial demurrers, that the Couit may, in Uicii decision on 

(a) igCar.l.e.j. (e) IbiJ. J4.S4. 

(A) * JA/mRajm,J3j6, {/) IVilkjtAot 

(f) 1 Sir. 199. Salk. JI9. pi. 17. 

(d) 1 Ld. Rajm. 1543 . 

a gen- 
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n genural demurrer, liave coiifuintcd to the earlier 1816. 

caecs, tliouuli the objection tahbn, in truth, oiilv went '^7“' ’ 

, _ ® .. EvEiiAiin 

to the lurin. In litKuiell v. Jiuifotis (a) the Couit of 

Kiiig’fi Dciich held that by this •atutc an averment of Paiiil^in. 

recjiicst might be dispcnsctl with,' .iiid that the Court 

should give judgment according to the very right of the 

cau^e, by the Old of wliicli right this C'oiiit iiia^ also 

nlhrm the present judgment foi the PlaintiH'. 


Nolan, in reply. The niithoiity of Duitdi idge, the 
author of Slujt/ietd's 'I’ouc/i^totu , is ot great weight. 
The case of 77 ie Kmg \. Lyme ltegt\(J}), where the 
effect of the woids “ dulj elected” underwent much dis- 
cussion, and It was held that they did not siip]>l> fin* jilace 
of an ullegatioii of the circumstances of the election, 
disposes of the argument raised on tlie woids dul^,” 
and “ 111 due manner ” but, secondly, it tiie word 
duly,” standing by it'>elf, wouhi suftiie, yrt the 
Plaintiff hnnselt esplairis what lie thcieby inentis, by 
adding the words ‘‘in wilting,”* and thereby impliedly 
C'M'luding fioin tlic awiiid the ch.iiaclei ol being iiiidei 
the aibltrator’s hand, in loin ol the eases cited the 
fact how the uwaid is made no olhcrwi«e appeal*- 
than on the pleadings. 'I'hc ease 111 1 Itu. Ah 225 , is 
distinct fioni Tliune v. 'rituite, and i*. llieiein cited. 
Wiicrevera special authority is cieatcd, those who givi 
it, have die right to annex to it their own tciiiis, and .1 
compliance with them is matter of substuiiee,^ and must 
be shewn in pleading. ^ 

f '«/ tlfk\ 7 vll 

On diis day Giiins C. J. delirercxi the opinion ot 
the Court, that the l*laiiitlfi in ciioi w.is eiitidcd u. 
reverse the jiidginciit, so far as il lespcctcd the Tiim 
count; but that the Ocfeiidniit 111 ciior woa entitled (i> 
maintain his judgment on the last count. 

(a) 10 East, (t) i Doua. y,). 
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1816. 


May 37. 


CrLSWIXI. V. PACKIIA.V. 


After jui]g~ 
ment for the 
FlamtifT on de- 
mutrer without 
argument! and 
general da- 
mages assesaedi 
the Court w^l 
not permit the 
Defendant to 
move in arrest 
of judgment 
on the ground 
that the da- 


declaration contairietl three hpecial count!!, and 
the inont^ counts. The Defendant demurred, 
alleging that the said declaration and the matters there- 
in contained were not sufficient in law. The Plaintilf 
joined in demurrer, averring that the declaiation iintl 
the inutten therein contained were bufficiciit. 'i here 
was no atguiiient, and the judgment was entered geiic- 
lully, that the declaration was sufficient. A writ of 111- 
(|uiiy was aftenvards executed, evidence was given upon 
the s]]ccial cuuiiU, and general dainages ncrc round 


mages appear 
to be partly 
given upon a 
count which 
cannot be sus- 
tained, because 
the Defendant 
had the oppor- 
tunity of cx- 
cepung to that 
count on de- 
murrer. 


llctfasood Seijt. htul on a lormer day oblniiied .1 iiile 
mu to .irrest the jiidgineiit in this case on certain ob- 
jections to the sptLial counts. 

Best iSerjl. 111 shewing cause, took a pichmiiiaiy ob- 
jection, that accuitling lo the case of LdvMtds v. 
Blvait (a), no niotiun in .iricst ot jiicigmeiil can be en- 
tertained .aftei jiidgiiieiil on demurrer. 


//(|ywoud 111 siippoit ol Ills rule. The case cited is 
good law, but the reason does not extend to the present 
disc. The riMson i'^, that no one sJiall be heard to tell 
the Coiiif tli.it the judgment they lin\c given on mature 
deliberation is wrong, unless tliey do il tliroiigh tlic so- 
lemnities of n court of crroi fftut tins motion being made 
after 11 writ ul mc|iury catccutcxi, but before final judg- 
ment, is not attended widi that inconvenience; and the 
objection on which the inulion is grounded could not 
have been taken advantage of in any tsirhcr itagc of the 
piocecdiugs, for it is this: the declaration containing 
certain counts which were good, and ccTtain which were 


bad. 


(<i) I Str, 436. 



iir THE Fifty-sixth Yfmi of GEOllGE IIT. 


651 


bad, the jury have absesseil geiioial damages toi winch 
an entire jiid^inciit cannot be Mlppoiteil lint it tuitlil 
not he foreseen befurc the writ •>! inqiiiiy e\eciilet.l, that 
the jury would not assess sepaialt. tlauia^es on the goiKl 
counts alone, instead ot U'isessiiig, as ihcj have lien* 
done, general damages upon all the counts therefore 
the Dclbiidiint could not sooiiei uly(*ct. 

By The ('omt. 'I’lic dncti me ol that case ol Kdh^uh 
V. BlmU IB, tfapt wheie the Defuiidaiit iiiiglil, o'li arguing 
the demurrer, have availed Iniiiseir ol the exce]ilioii, he 
shall nut attenvards move in aiiest ot jndgnient. The 
Defendant iiiigliL have taken this exception, in sub- 
stance, on the demiiiicr, (01 he might have f>bjectc‘d to 
the vitious counts, and having obtaiiicsl jiiilgineiit on 
them, no damages touJd evei have been assessL*(l thereon. 
And he is not without 14‘inedy bj wntoferior It is 
more convenient to adheie to that piactice, than to in- 
dulge the Defoiidant with relict non on motion. Though 
T am aware of tlic new view in which the objection pre- 
sents Itself, naiiielj, that judgment cannot he with pro- 
piiety entered lor these general damages , jet it is moii 
comeiiiciU to compel parties to come 111 the first in- 
stance with e\eiy objc>ctiaii. 


1816. 

I 1 

Cm-swELi. 

Vm 

Packham. 


Rule dischai g(‘d 
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1816. 


Maj 27 . 


Tlie Court will 
riOt amend a 
warrant of at- 
torneyi lierausc 
it IS die act of 
the party. 

The Court 
willt on the last 
day of term, 
receive no mo- 
tion either fur 
amending or 
for passing re- 
rovcrics. 


X'ox, Detnandanfe ;* Bemud w. Tenant; Bari 
Gowek avd Others, Vutichees. 

^jaYlVOOIi Serjt. niov'otl to amend the warrant of 
attorney in this case, by adding .ittei tin* woids to 
gain and lose in a pica ot land,” the words against 
Jtic/iatd Fox” 

But the f Vjio^ pcremptoi I ly 1 cl used, ns they before had 
frc*cpiently done, to ainciicl a warrant of attorney, whicli 
was the act of the paity if the wairnnt of attorney 
liad the desired e(f^ without aniciidinent, the aincnd- 
nieiit was unnecessary , if the nmciidiueiit would alter 
the effect ol the act of the party, the Court ought not 
to allow il. 


IIeifs.ood then piayc'd that it might [lass withoiu 
nmciidiiicnt, it appeal mg by the piicci/iTf uigrusscd at 
tlie head of the waiiantof attorney, that the plea of land 
III which the attorney was lo he constituted, was be- 
tween Jtickaul 1 01 and HentbcKv. («) 

But the Coiat peisistcd in adhering to then rule ol 
not entertaining on the last day of tcini motions winch 
icH]uircd such minute and critical attention ns those 
VI Inch relate to recoveries, and refused the application. 

(a) Fontert Demandant, &c. anict vi. 373. 


END OF EASTER TERM. 



AN 




INDEX 


OF THE 

PRINCIPAL MATTERo 

CONTAINED IN THIS VOLUME. 


A 

ABATEMENT. 

j YVTTIERE • Defendant aued 
Ww by a irrangname, omitsto 
plead in atmtement, and auAra the 
Plaintiff t« proceed to judgment, 
thoi^h he nerer ha appea r e d to 
the wron^name, thie court will not 
interfere to net aide tfaepncaed- 
ings. AifitA T. Pattm. Page 115 
2. If a ptaa eommenc i ng in abate* 
medt thew matter m bar, and con- 
clude hi dbatemeht, it is a pla in 
dMtement, not in bar. 587 
S. And the Defendant cannot, by any 
election aubie^neat to the tine of 
pla pleaded, cmoert It to a plea 
in bar. 

4. A plm in abatement that the De- 
VoL. VI. 


fendant jointly with 16 othcn con* 
tracted, ioiporta that the Defend- 
ant jointly with 16 othen, and with 

I no more, contracted. Page 587 
5. And if there were more jemtcoi^ 
tracum than ■eventaen, die plea ia 
digprored. Qadnn ▼. Chad. i5. 

abstract. 

See Title. 

ACCEPTANCE, 

See Bills ot EacBAMOi. 

ACTION UPON THE CASE, 
i(lMlMeAjiXMSlUillT,lS. PLXADan, 
iV.*. 

1. Seecnl tort feaecwa who mute in 
an injurioua act, nay be lucd anch 
oneaingly. 29 


Uii 


8. One 



ACTION, Ac. 


AFFIDAVIT, &c. 


f>S-( 

2. One who in the exercise of a public 
function, destitute of emolument, 

, which he is compellable to execute, 
acting without malice, and accord- 
ing to his best skill and diligence, 
and obtaining the best information 
he can, docs an act wluch occa- 
sions consequential damage to a 
subject, IS not liable to an action 
for such damage. Page S9 

3. The trustees of a turnpike road, 
empowered to make watercpurscs 
to prevent the road from being 
overflowed, directed their surveyor 
to present a plan for corrymg off 
the water of an adjacent brook : 
he recommended, and on that re- 
commendation they adopted, and 
caused him to make, a wide chan- 
nel from the road, gradually nar- 
rowing, and conducting the water 
into the ordinaiy fence ditches of, 
the Plaintiff’s land , which were m- 
sufficient to discharge it, and his 
land was consequently overflowed. 
Held that no action lay against the 
chairman of tlie trustees who 
signed the order for cutting the 
trench. 5altOR v. Clarke, 29 

ACTION, LIMITATION OF, 

1. If a statute diisects that, an action 
shall be commenced withm six 
months after the matter or thing 
for which such action shall be 
brought, and iii consequence of the 
cutting of a trench, a fiill of rain 
causes the Plaintiff's land to be 

f overflowed, firsts within six months, 
and again, after six months from 
cutting the trench, whether the 
action must be brought within six 


months from the cutting of tlie 
trench, or within six months from 
•the perception of the first prejudi- 
cial effect, or whether it may be 
brought within six months from the 
lost injury, quart. SuUant. Clarke. 

' Page 29 

2. A statement by a debtor made to 
an executor that the testator al- 
ways promised not to press the 
Defendant for a debt, is not evi- 
dence tO' prove a promise made to 
the testator to pay within six years. 
Ward V. Hunter. 21 1 

ACCOUNT, 

See Payment. Insurance, II. 2 

ADMINISTRATOR, 

See Executor. 

• AFnDAVIT, 
AndseeAwiTBA - Tion . Pbactice,!. 

1. It IS not necessary-that on affidavit 
made by the Defendantm the cause, 
stating hw abode and styling him 
Defendant, should also contain the 
addition of his degree. Anonymous. 

73 

2. In an action against two, not bail- 

able, one Defendant may before 
declaration well style bis affidavits 
" in'Ii cause of A. against B. who 
is sued wkh C.” Mad^esme v. 
Martin. ggg 

AFPJDAVIT TO HOLD TO 
BAIL, 

And see Ihsolteht, 5. 

1. An affidavit to hold to bail on pro- 
missory notes, must state that the 
Defendant 



ALIEN ENEMY. 


AMENDMENT. 634 


Defendant m indebted “ to the 
PiaintdF.'' BMi v. Bailey. Pa£e2S 
The Court will not diachorg^ tlic 
Defendant out of custody on a di 
^ect in the affidavit to hold to bad, 
after he haa given bail to the she- 
riff^ and boil to the action, which 
laat have rendered liim. Shataman 
V. fVhaUey. 185 

3. An affidavit to hold to boil, atatiog 

that tlie Defendant is indebted to 
tlie Plaintifl^ for goods sold and de- 
livered to the Defendant, saying 
“ by the Plaintiff," la bad. Fenton 
V. Ellu. 192 

4. A supplemental affidavit to hold to 

hail not allowed. tb 

5. An affidavit to hold to bail for the 

hire of carriages hired to the de- 
fendant,” and for '* work and labour 
done for the defendant," not add- 
ing at his request, held sufficient. 
Brown v. Garnter. 3d9 

6. Affidavit to hold to bail, stating 

tliat the Defendant is indebted to 
the Plaintiff os indorsee on a bill 
drawn by a stranger, is insufficient 
Hvnphrtet V. Wmtknu . 531 

AGJ^EEME^T, 

4ee Goods, Contbact for Sale of. 
Lbssob ahd Lessee, 1. Stamps. 
TiTC.Bf' Vendor anp Vendee. 

ALIEN ENEMY. 

1. An alien, to whom a bill of ex- 
change, drawn on Et^land by a 
British aubgect detained pi;iaoner in 
France during war, payable to an- 
other Dr&'i&subjectdet^ed there, 
is there indorsed by the latter, may 
.sae on it in this country after the 


return of peace. Antmm v. Afor- 
shead. Page 237 

2. It IS no defence to an action on a 
bill of cEchange, that the Plaintiff 
sues in trust for an alien enemy. 
Davtuz v. Morthead. 332 

AMBIGUITY (^.ATENT), 

See Evidence, II. 1; 

amendment of FINES AND 
RECOVERIES, 

5re F ines and Recoverils, Amend- 

MKNT OF. 

amendment. 

1. The Court will not alter 'the me* 
niorandum of a declaration in a 
penal action at the mere instance of 
the plaintiff, without a reason shewn. 
Woodrqffe t[.t. V, Wtiltam, 19 

2. The Court will not amend, to the 

prejudice of an executor, a judg- 
ment which two terms since possetl 
for him on demurrer. Prime v, 
Nicholson. 45 

3. The Court cannot amend a deed. 

Steel,Demandanti Clennel, Tenant j 
Bonn, Vouchee. 145 

4. The count in partition, writ to the 

sheriff, and his return, amended by 
striking out words of limitation in 
tail, where the title stated on the 
count shewed an estate in fee. 
Baker v. Daniel. 193 

5. Where the Court, on demurrer, 
IpveB leave to amend by stating par- 
ticularly that which before was 
stated tiDO generally, the Fhuntiff 
may add new counts, though more 
than two terms have elapsed from 
the commencement of the suit, if 

U u 2 they 



AMENDMENT. 


ANNUITY. 


(>3f> 

they contain no new caiue of action, 
but only vanoua apecifications of the 
iTtatter which the Court permitted 
to be more particularly atated 
Brown v. Crump. 900 

6. In an action by the aaaigneea of a 

bankrupt for a reacue, the PlainMiia 
were permitted, after two teima, to 
amend the declaration, which atated 
the wrong to be done to themaelTea^ 
by atating the wrong to be' done to 
the proThional aatignees. Prom v. 
Cooper. S58 

7. The Court will not permit a Plain- 

tiff to amend by changing the venue 
without reasonable ground. Ayres 
V. Bttston. 408 

8. Tlie Court will not amend a war- 
rant of attorney, because it ia tlie 
deed of the party. Forster, Demand- 
ant. 373. S.P.Fox, Demandant j 
Eari Gower, Vouchee. 

632, (misprinted 652) 

9. An amendment of the Plaintiff’s 
deciwdtion does not necessarily en- 
title the Defendant to plead de novo, 
but only where the amendment al- 
ters the state of the Defendant’s 
case. IVoodr^ffe v. fVatson. 400 

10. The statute 7 O. 2. c. 8. is a re- 
medial rather than a penal act. 419 

11. Wliere the Piaintifis had com- 
menced an action of assumpsit for 
money had and rechbred, to tacover 
bock differences paid on stock- 
jobbing contracts, and hod filed a 
bill of discovery, to which the De- 
fendant pleaded that the discovery 
was givm by the statute 7 C.Y.e.S. 
s. 2. in debt only, the Court per- 
mitted the PlointiBk, after sis terms 
fnim the commencement ef the 


action, to amend by changing as- 
sshnpsU to debt. BiUing v. Fiigkt. 
. t Page 41A 

12. So, where no bill m equity had 
*been filed for a discovery, the Court 

permitted the Flointifb to amend by 
converting their declaration from 
assumpsit to debt. BtUii^ v. 
PotAy. 422 

13. 'Where the Plaintiff had sued out 
process in debt, and declared in 
case, and thereby discharged the 
bail, the Court rcfiieed to amend 
tlie declaration by altering it from 
debt to case, so as to hidd the bail 
still liable. Levett v. Kthblewkiie. 

48» 

ANNUITY. 

And see Bond, and Seplrtin. 

1. ,An attorney, grantee of an an- 

nuity, preparing the secunties, and, 
upon payment of the whole con- 
sideration money, retaining his 
charges thereout, one of which is 
for business never done, does not 
thereby necessarily avoid the an- 
nuity under 17 G. 3. c. 26. s. 4. , 
but it IS a question for a jury, 
whether the improper charge was 
made with intent to get back <i 
part of the consideration money 
Hurd v. GinBestone. 8. 

k 

2. The memorial of on annuity stated 
the names of tvfti witnesses as at- 
testing the execution of an annuity 
deed, who also attested the execu- 
tion of a- warraitt of ottoQiey for 
further secoring the annuity, but 
that fiuA was not noticed m theme- 
morisl. Held tliat the namer of 

all 



ANNUITY. 
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all the witnesan were suflScioitly 
tftaled. Pagt 124 

71. A memorial of an annuity^ deed 
atated the contncti and poyme..t 
of the price, and that for the conai* 
derationa aforeaaid, and for further 
and better aecuring the annuity, the 
grantor demised ViJ.T.W. upon 
4he trusts in the indenture ex* 
pressed. Held that it sufficiently 
appeared for whom J. T. W. was a 
trustee. ti, 

4. The memorial of an adnuity needs 

not to state the names of the at- 
tocniei to whom a warrant to con- 
fess judgment is given. ib. 

5. If a memorial of an aimuity be de- 
fective in stating one of several se- 
curities, tentble, that tlic particular 
instrument only is void, and not the 
other assurances. Bnmn v. Rase. 

■6. VThere the grantor of an annuity 
had, upon a mistaken claim of the 
grantee, paid a half yearly instal- 
ment for half a year sooner than 
the deed required it, held that 
this did not a\oid the annuity. 189 

7. A memorial describing an annuity- 

bond as bearing date on or about a 
day named, states the date with 
sufficient certainty. iZ. 

8. A memorial of an annuity-bond 

needy not to state that tlie heira of 
the obhgor ore bound. id. 

t). A memorid*of an anliuity.deed 
stated a recital in the deed that a 
warrant of attorney and a defea- 
zance had been given, which re- 
cital sliertlyBeteatthedefoazance: 
held that this supplied the place of 
a substantive memoiul of die dc- 


feaiance. Jaakttm v. Lord Mil- 
sisgttm and AnoUtWm P9ge 189 
10. An annuity deed contained a co- 
venant by die grantor to insure a 
house charged with the annuity 
and assigned, for better securing tlie 
payment, to a trustee, upon trust 
to mortgage and sell in case die an- 
nuity were in arrear 40 days ; and 
further, dint if the grantor omitted 
to iilburc, the grantee might insure, 
and that die premiums with wtercst 
should be a charge on the premises, 
and that the Plainriff miglit raise 
that money m the some manner as 
he might raise the annmty by virtue 
of the trusts aforessid. Held that 
a memorial fully noticing the trust 
for raising die arrears, and nodcing 
the grantor's covenant to insure and 
keep insured, and that on defoult 
it should be lawful for die PlaintilF 
to insure and keep insured, “ as in 
the indenture was mentioned," suf- 
ficiently stated die name of the 
trustee, and for whom he was trus- 
tee. Bleamre v Barfoitt, 504 

ARBITRATION. 

And lee Insuhance, 6. 

1. The Court is not limited by time 
from setting aside an award founded 
•n a BubmisBion by rule of Court in 
an action pending, where there has 
been a plain mistake of the arbitra- 
tor, although the ^iplication be 
not made in the term next after 
mdeing the award. Ill 

8. But in ordinary casea they will 
look to the limitation of time given 
by the 'Btat. 9 & 10 IF. A AT. c. 15s 
1} u 3 as 
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as a rule td guide their discretion 
as to the time of reviewing awards. 
Rogm y.DaUmore. Page 111 
6. Where arbitrators have power to 
btilatge the tune for making their 
^ airardi and have enlarged it, and 
Inade their award in the additional 
time, in order to bring the De- 
fendant into contempt for non-per- 
formiince of the awud, there must 
be an affidavit that the time has 
been enlarged, that the award was 
made within the enlarged time, and 
that the Defendant has been per- 
sonally served with notice of those 
facts. S51 

4. Simile that the affidavit for an at- 
tachment for non-performance of 
an award, must, contrary to the 
usual practice, always state the 
time of execution of the award. 
Wohlenberg v. Lageman, tb. 

6. Though an arbitrator on a question 
of mixed law and lact has allowed | 
transactions apparently illegal, as 
premiums of msuronce on a voyage 
to nn hostile port, the Court will 
not on that account set aside the 
award. tb. 

6. All award that two persons shall 

pay a debt in proportion to the 
eharcB which they held id a certain 
ship, the ratio of their shares not 
being a subject of dispute, is suffi- 
ciently certain. tb. 

7. Upon on award to perform a pur- 
chase of land, mid pay the price 
upon conveyance of the land by the 
Plaintiff to the Defendant, the De- 
fQndant is not in contempt befjore 
tender of n conveyance executed, 
and demand of the money, and re- 


fusal to accept and pay. Standleg 
V. *Hemtngton. Page 561 

8. ^W/iere a Bubmis'sion is, “ so that the 
award be m wntmg und:er the hand 
•of the arbitrator,” itmiist be shewn 
in pleadmg that the award is under 
hand, as well as m writing. Eve- 
rard v. Patermn. 

645, petperbm pro 625 

ARREST, 

And see Affidavit to hold to 
Bail. Pbactice, II. 

ARREST OF JUDGMENT, 

See Judgment, 6. 

ASSIGNEE OF LEASE, 

See Covenant, S. 

ASSIGNEES OF BANKRUPT, 

t 

See Amendment, 6. Banaeuft, 
III. Insurance, VI. 4. 

ASSUMPSIT, 

See Amendment, 10, 11, IS. 

ATTACHMENT, 

See Arbitration, 4. Bailbond, S. 
Practice, IV. 6 . Sheriff, 4, 5- 

ATTACHMENT, FOREIGN, . 
see Foreign Attachment. 

ATTESTATION. 

1. A power to appoint by deed or 
writing under the donee’s hand and 
seal, and attested by two or more 
credible witnesses, is ill pursued by 
a will apparently under 'th^ testa- 
tor’s 
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tor’s hand and seal, which seal ai 
attesting witness believes wasaiEaed 
before execution and attestation 
if the attestation does not notice 
the sealing as well as the aignuig. 

Page 402 

3 A defective attestation of the exe- 
cution of a power cannot bo sup- 
plied by parol evidence of the at- 
testing Witness to be given on a 
tiial. Doe V. Pearce. 402 

ATTESTING WITNESSES, 

And see Anmuitt. 

An executor of a testator possened 
of real and personal estate cloathed 
With a trust to pay debts, and to 
lay out money for the benefit of 
the testator’s children, and with a 
power to sell freehold lands in fee, 
but taking no beneficial iiltdrest 
under the will, is a good attesting 
witness to the will. Phipps v. 
Packer. 220 

ATTORNEY GENERAL. 

Order of precedency of the Attorney 
and Solicitor General before the 
King’s Serjeants. 424 

ATTORNEY, 

And see Amnditt and Notice. 

1 . The Court will entertain a summary 

jurisdiction over one of ltd officers, 
who IS employed as steward of a 
manor, to make him dehver up 
Court rolls and mumments of his 
employer. 105 

2. And also, it seems, to make him 

pay over rents received. ti. 

3. An attemey holding ever rants re-1 


ceired is not compellable to pay 
interest on them, sanUe. Ex parte 
Corpus Christs College. Page 105 

4. The admission of an attorney who 
hqs omitted .to take out his certi- 
ficate for one whole year after his 
^mission is absolutely void, and 
he must be rc-admitted before be 
can practise. Ex parte Nicholas. 

408 

5. The, notice of intention to apply 

for admission os on attorney, re- 
quired by the rule of Court Tnn. 
term 31 G. 3., must be given during 
the term next immediately pre- 
ceding the application. Ex parte 
Bonner. SS5 

ATTORNEY’S BILL, 

And see Annuity, 1. 

A Plaintiff’s attorney, who, at the 
Defendant’s request, pats in bail 
for him, and afterwards pays the 
debt and costs, needs not deliver a 
bill a month before he sues for the 
money so advanced. Prothero v. 
Thomas. 196 

AUCTIONEER. 

See Goods, Contract for Sale 

AVERAGE GENERAL, 

The expenditure of dmmumtion 
resisting capture by a privateer, 
the damage done to the ship in the 
combat, and the cxpence of curing 
the wounded sailors, ore not the 
subject of general average by the 
law of England. Taplor and OAers 
V. Curtu. ' 606 

AVtR, 


Uu 4 



BAIL BOND. 


AVEBMENT. 

averment. 

t7pq^ bao4 copditiipned thRt • col- 
lector of p9pr-rBtoo ■boll render 
on aoeount of puNiioo fnce|ved, 
after general poribcmanco pleaded, 
in oMigning a breach that he did 
not render an account, tenUe Att 
it ie necBUBiy to aver that he le- 
c^vod moniea to be accounted 
far. Berra v« JVrigkt. 

award. 

Set Auihatiom. 


B 

BAIL. 

I. (y tie AmH and the Bail. 

See Praeti^, I. II. 
tl. Praeeedhgt ogtona the Bail 
or the Sher^. 

III. SnrreaderqfthePrineipaL 

Son ^^fidavU to held to Bad. 

IV. Disehaege dp other JIfemr. 

IL 

And see SHMirr. 

1. If bail i^pve ifho ape ejicepted to 
and hn*o not aftemrda 

jsoenra Aeilp rnen^atnce to be 
Pfft e» 4e the Coon at. 
thehHMnne of a Plaintiff auing oof 
the bay bond, eanac the rocagid^ 
wi»tolMti|li«ndli;tbatii;«i Do^ 
map pcovai I9 that 
evidence the iamie of c e aya wu a a K 
addum. X«|dv.i^!rrt/*. 107 < 


2. In an action on a recogniaance of 
bafl, An baft iniBt be nerved wi A 
pTQCflH four dajn befbra the re- 
tom of the writ. Madkennie v, 
•Aforim. Page 386 

IV. 

1. The (?ourt will not osoDente Ae 

bail upon Ae Defendant having 
become bankrupt and obtained 
hu certifiedte, wiAout givng Ae 
Plaintiff an opportuxuty of tiying, 
by an imne, wheAer the certificate 
were &irly obtained. Woelcot v. 
Leieester. 75 

2. The Court wUl not on motion 

exonerate bail upon Ae ground 
that the cause of action for which 
Aey are bail, ia money paid for 
their prindpal, who is a bankrupt, 
by hu sureties, who Aerefore might 
baVe proved under Ae commission 
by 49 G.3. c.121. «.8. Heues v. 
Mott. SS9 

S. Bail to Ae Aeriff are not aureties 
withm Ae atutute 49 G. 8. c. 122. 
r.8. id. 

BAIL BOND. 

And see Suxairr. 

1. Where, upon b ea/idf returnable 
ui Ae CoauRon Pleaa, A* sheriff 
madie n manda t e to the high bailiff 
of Ae bonv of Pom^, to take 
AeJQ^|B^dpv>V <0 that ti^, Aeriff 
might have him before bis said 

in five 

iweeka of Etosr, a bail-heiHl taken 
widr.coD^ytion. ftr A* J^efipidants' 
appeara^f^lie^i^apidiMfyesty 

, at ITaiK^AHtiio in d^.weekp of 
taster, held to Scribe an 

appear- 



BANKRUPT. 


BANKRUPT. 


m 


appitiaoM in tbp Cotut of King’s 
Bench, therafiire void. BsaaUt 
V. RshM. Pugt 551 

3. A sheriff nuj take a bail bo^ bn 
an attachmoit out of Cbaocety. 

569 

9. But he is not compellable to take 
bail thereon. Mbrruv.Hajfuard. 

a. 

BANKRUPT. 

I. tie Bmkrupteji and Com* 
fltuiiofi. 

If. Of the Bankrupt' t Jl^htt and 
Duiiea. 

III. Of the Bankrupt Estate, 

I. 

1 . If a riieriFs officer having arrested 

a Defendant on mesne process in 
his own house, who is dangerously 
ill, leaves hun there until he is re- 
covered in the custetfy of a fol- 
lower not named in the warrant, thu 
is suchalcgalcustody,thatif anlm- 
prisonment, of which this is a part, 
be continued for two months, it 
will constitute an act of bankruptcy. 
SteuensY.Jackmm, 106 

2. A servant of the proprietor of a 
newspaper, subject to dismissal at< 
pleasure^ who dai ]7 diroets the 
number of copies to be printed, 
purchases the whale impri—inn, 
retaHs them, and is paid fhr his 
serricea by getting lt. 6 d. per guire 
on pR the! hp se^ saatainjsv 
loaeirbidi oeeua I 9 those, eopies' 
whiel^ remain uaso|d/Ne a tgnider ' 
withip Ae' benkrapt lamai ASS 

9. A news-vender, who ftcquented 


the Royal Eadttpge fiir the pur- 
pose of collectiiig intelligenGe for 
a newspaper, pointed a creditor 
to meet him on fife Rppal Ex- 
change, an^afterworda directed a 
friend, if the creditor inquired there 
for him, to say he was not there. 
Held that this was an ** otherwise 
absenting himaelf," which ccmsti- 
tuted an act of bankrnptiqr irithin* 

‘ the statute 1 Jac, 1 . e. 15. <. S. 

Page 5S8 

4. So, where he sow a creditor at the 
theatre, and secreted hldiaclf under 
the stage for the purpose of avoid- 
ing him. GSkng/ham v. Laing. id. 

5. Where a trader made a fraudulent 
asrignment of bis tavern and stock, 
accompanied wiA posaeasion, and 
changed his residence from JFest- 
mauter to Paddh^on, and a com- 
mission of bankrupt hovuig imued 
against him, the assignee hrought 
trespass against the messenger fbr 
taking possession of Ae tavern and 
goods. Held, 1. that, however 
iiraudulent Ae deed as against cre- 
ditors, yet, unless an act of bank- 
ruptcy was proveA to anatain Ae 
commission, the amigneo might sc- 
cover on her possession ; 3. that 
It oug^t to be left to-B jury whether 

I Ae trader’s change of amidenoe 
waa a dquiting from his dwelling- 
hoiae wiA mt^lo ddiyhis ero- 
ditors. yemgrf.W'ngAf; 540 

H. 

6 . Bak, IV. 

. 1,1^ i. l^svAAiiO, y. 7t.«AD- 
ipo,l. 


• a 


lU. 
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BAKllATHY. 


BILLS OF EXCHANGE. 


III. 

And tee Evidence* 1L 10. Monev 

HAD AND EECBIVED, 2. VENDOR 

and Vendee* 1. 

1. Whether the aSBighees of R bank- , 

rupt f-an sue in tort for a tort com- 
mitted against the 'estate of cthe 
provisional assignees* qtueret freen 
T. Cooper. Pnge 358 

2. Where a person produces notas 

issued by bankers since ‘become 
bankrupts* and proves tliat pay- 
ments were made to himself to that 
amount in notes of that bank shortly 
before the bankruptcy, that is evi- 
dence to be left to a jury, whether 
he did not hold these identical notes 
at the time of the bankruptcy. 
Moore v. Wrigit. 517 

3. Where the Plamtiff, in an action 

against a bankrupt, makes his elec- 
tion to proceed under the commis- 
sion, the Defendant is entitled to 
have some entry or suggesdon, re- 
cording the election, pot on the 
record. Kemp v. PaUer. 549 

. BABRATEY. 

See Insurance, IIL 4. 

BENEFICE. 

See Clerov. 

BILL, DELIVERY OF, 

See Attorney’s Biel. 

BILLS OF EXCHANGE, 

And tee Aeridavit to hold to 
Bail. Evidence, II. 10. 

1. Hie Defendants took a bill ao 
12 


cepted payable at the Plaintiffs’, 
who were the drawees’ bankers, 
and indorsed it to their, the De- 

* fendants* agents, to Whom the Plain- 

, tiffs paid it when due, and seven 
days after sentitas their voucher to 
the drawee, whoapprized them that 
the acceptance was forged. Held 
by three, against Chambre J., that 
the Plaintiffs could not recover 
ftom the Defendants the amount 
which they had thus paid them on 
the forged aceeptance. death and 
Othen v. Mercer and Another. 

Pnge 97 

2. An ahen, to whom a bill of ex- 

change, drawn on En^nd by a 
Bnttsh subject detained prisoner 
in France during war, payable to 
another BrtAfh subject detained 
there, 18 there indorsed by the lat- 
ter, may sue on it in this country 
after the return of peace. Aidotne 
V. Morthead. 237 

3. The payee of a bill of exchange 

presented it for acceptance, which 
was refused: the payee did not 
give nouce to the drawer, and in- 
dorsed over the bill, without no- 
tice of the refusal to accept. The 
indorsee being again refused ac- 
ceptance, held, that the indorsee 
might still recover on the bill 
against the drawer, notwithstand- 
the laches of the ^yee. By three 
against Chambre J. C^Ketfe v. 
Dunn. 305 

4. It is no defence to an action on a 
bill of exchange, that the PlaintilF 
sues in firust fer an alien enemy. 
Bauina v. Monhead, Bart. 332 


BOND, 



BOND. 


CHARITABLE USES. 646 


BOND, 

jiml ae Averment. Pleamkg, 
IV. f. 

1. In debt on bond given to the ob- 
bgee, conditioned for payment of 
an annual sum to the wife of the 
obligor, a breach assigned in non- 
payment of the annual sum to the 
obligee is ill. Lunti v. Payne. 

Page 140 

2. Upon bond conditioned that a col- 
lector of poor-rates shall render 
an account of monies received, 
after general performance pleaded, 
in assigning u breach that*hc did 
not render an account, semble, that 
It is necessary to aver that he re- 
ceived monies to be accounted for. 
Serra and Others v. Wright. 45 

BROKER, 

5ee Insurance, VI. Auctione£«,1 
Goods, contract for sale Uf. 

BULLION, 

See Freiout, 7- Ship. 5. 


c 

canal company. 

A t'-onal act gave a higher tonnage 
for light godds than for heavy 
goods. If a jury find that certain 
goods were heavy goods when the 
act passed, ten years' subsequent 
consent of the country 'to consider 
the some ^eoes as light goods, 
will not entitle the canal company 


to demand for these the toll on 
hght goods. St^fbrdAm and 
Worcestershtre Canal Company v. 
Trent and Mersey Canal Company. 

Page 151 

CARRIER, 

See Freight, 7. Ship, 5. Work 
and Labour, 1. 

€ASE!$ — obsetwdoH, yuesttoned,ex- 
platned, or over-ruled. 

Alhngham v. Flower, (2 Bos. A 
Pull. 246.) 556 

Blokey v. Porter, (ante, 1. 386.) 304 

Boivcn V. Ashley, (1 New Rep. 274.) 

175 

Law V. Ibbotson, (5 Burr. 2722.) 200 

Price V. Neal, (3 Burr. 1954. and 
1 Bl. 390.) 84 

Roberts v. Read, (16 East, 216.) 

40. n. 

Scliimmcll V. Lousada,;(4 Taunt.695.) 

90 

! 

CERTIFICATE, 

IS 

See Clergt. 

CHANCERY, 

See Bailbond, 2. New Trial, 2. 

CHARITABLE USES. 

1. A grant of lands in trust perpe* 
tually to repair, and, if need be, 
rebuild a vault and tomb 

on the land, and permit the same 
to be used as a family vault for the 
donor aud her family, is not a 
charitable use within the statute 
9 6.2. C.S6. 359 

2. If there be in a deed oneh'mitation 
to an use which is a 


use 



cHartea party. 


CLERGY. 


' ' use within the statute 9 G.2. e. 36., 
that statute does not therefore 
avoid other limitationB in the same 
deed, which are not within the act. 
2>oa diem. I'hampson r. Piieher. 

Pagti 359 

CHARTER-PARTY, 

Stt Deed, 4. 

CHURCHWARDENS, 

See Clergy. Money had and 

RECEIVED, S. 

CLERGY, 

Ani see Tithes. 

1. A private act annexed the rectory 
of If. to the deanery of Wtedeor^ 
and recited that the necessary re- 
sidence on the deanery, and the 
Dean’s attendance on her Majesty, 
as Regutrar of the Order is the 
Garter, would oblige him to be 
often absent from H., and the act 
compelled him to appoint a sti- 
pendiary fcrate constantly resident 
at H. SemUethat this, without 
more, confimred an excuse for 
< non-rewdence at H., although m 
the subsequent act, 4S G.S. c. 84., 
imposing residence on all benefices 
not therein excepted, this is not 
enumerated as a ground of ex- 
en^on or of licence. 48 

S. Where a private act “ united’* 
and “ annexed” a rectory in. the 
diocese of O. to a deanery in the 
diocese qf and dispensed with 
any presentation to tlie Dean, but 
left institution and induction still 
necessary, held, that the licence 
from the Biihop of O, for non-re- 
lo 


sidence on the rectory was neces- 
smy, as well oa a licence for non- 
rqpidence on the deanery from tlic 
Bishop of & Page 48 

9. Where the defendant had first 
ruled the plaintifis to discontinue 
an action for non-residence, on a 
notification of exemption, which 
the plaintifi had agreed to admit, 
and traverse the title, held, that 
the defendsnt might afterwards 
liave another rule to discontinue as 
to the same benefice, if he could 
shew a suflicient ground. Wright 

V. I^gge. ib. 

4. It is no ground within stat. 43 G.3. 

c.84. <.19. for a licence of non* 
residence upon a benefice in one 
diocese, that a bishop of another 
diocese has hcensed the incum- 
bent’s Bon-rendence on a benefice 
within that diocese, because lie 
fisd no houseon that benefice, and 
lived within two miles thereof, and 
did the duty. 52 

5. And a licence granted on that 

ground would not be valid without 
the allowance of the archbishop, 
under <.20. tb. 

6. The non residenee on one benefice 

under a licence from the diocesan 
thereof, is not equivalent to actual 
residence thereon, so as to excuse 
the hicumbent’k non-resideilbc on 
another benefice. ib. 

7. Therefore a bidiop’s retMSpCctive 
certificate that he would have 
granted a licence eiS non-ieridence 
because the iBcumbedt was per- 
forming thd du^'of another bimc- 
fice, wMiin' two miiiM which he 
lived 1^ licence ftora anodier dio- 
cesan, 



CLERGY. 

ceaan, not being allowed by the 
archbiahep, u void. S2 

8. Bat ie good vith the archbuifuip's 

oeitificatet thoii^h the latter hi 
granted nfter let Jvfy 1814. 
tVngkt V. Fifmani. tb. 

9. If a cleigyman who bee twolivinge 

resides within one of the paciabes, 
wherein there is no house of resi- 
denoc, it is a sufficient residence 
there to eseoipt him, without li- 
cence from the Inshop, from penal- 
ties for not residing on his other 
benefice. 198 

10. No licence is necessary for non- 
residence in the parsonage-house 
of a parish wherein there is no such 
house. 16. WjfHne v. SntUMft. tb. 

11. A practice had prevailed during 

the incumbency of several vicars, 
that upon the burial of any stranger 
in the pariah of H. certain fees 
should be paid, of which the Vicar 
took one moiety, and the church- 
wardens the other for the use of 
the poor. The fees were paid to 
the sexton, who paid over the 
moieties to the respective parties* 
A new vicar refused to accede to 
this arrangement, he buried several 
strangers, and procured the sexton, 
to whom the fees were paid, to pay 
over the entire fees to himself. 
Held that the churchwardens 
might recover from the r^icw one 
nioifty, OB money bod and re- 
ceived to their use. hdHOgvood 
T. fFs0»iw,.Clsrk. 977 

COMMISSION, 

Set PnacTicE, 3. 


COPYHOLD. 64d 

COMMISSION DEL CKEDERE, 

See Insorancb, VI. 

COMMON RECOVERY, 

See Pixxs anw Rscovxnna, PnAC^ 
TICK or passing, andPTnis and 
Rbcoveries, AmenduEnt om 

COMPRISE, 

s 

And Fines ano Recoveries 
Practice op passing, 1. 

Semble that by the grant of laada in 
a vill, only those lands wi|l pnsa 
which lie in a viU bearing a diiiaiwnt 
name from the pasudk C s tf s f s / , 
Platid^t FranUiftnndWlfbtfie^ 
JbrdanU. 88^ 

CONSIGNOR AND CONSIG- 
NER, 

SSeFREtCHT. iNBUEAXCp. PLRAD- 
INO, IV. 3. 

CONTEMPT, 

See Arbitration. BAiLEomf, 2. 

CONVEYANCE, 

See Dbed. Pawnee. 

CONVOY, 

See Insurance, I. 8. 

COPY, 

See Fine, Practice op PASSiife, 2. 
Deed, 4. 

COPYHOLD, 

And'tee Steward. 

There is no general custom ibf ‘all 
copyholds. EvereA v. Gi^. 425 

CORI^ 



646 COVENANT. 

CORPORATION, 

See Dees, 5. 

COSTS, 

See iNaPLVsyT. Practice, VIIL 
Jurisdiction. Judgment. Court 
OF Requests. 1. • 

COVENANT, 

jliui see Freight, Practice, V. 3. 
1. The lessee of a public house cove* 
nanted to buy of the lessor all the 
' malt he should brew into ale or 
beer, or otherwise use therein ; and 
the lessor covenanted to deliver on 
request sufficient good, well dried, 
marketable malt, for the use of the 
Defendant in tlic demised premises, 
and that at a market pnee, but if 
the Plaintiff should neglect aq to 
do, the Defendant might purchase 
of any others. In an action for 
buying malt of others, a plea that 
the Plaintiff for a long time would 
not deliver good malt, but delivered 
divers quantities of' bad malt, 
whereby the Defendant was in 
danger pf losing his custom, and 
therefore bought malt pf others, 
was held ill on demurrer. IVetmer 
v. Sessions. Page 134 

2. A lessor possessed of considerable 
freehold and leasehold property 
lying together, covenant^ in a 
lease of parcel, that if he, his heirs 
or assigns, should, during the tern 
have any advantageous offier for tho 
disposing of a certam adjoining 
freehold parcel, he, the lessor, his 
hein or assigns, ahould not di^ose 
of the same witbout previously 
making an ofier of that parc^ to 


COURT OF REQUESTS. 

the leasee, his eaecuton, admini- 
sttators, or assigns, at Bve percent. 
Jepa than that offer. The lessor 
sold his entire property, indudmg 
* the demised land and the adjoining 
parcel, for an entire consideration, 
in one entire contract, without 
oflering the parcel to the cove- 
nantee. Held that this was no 
breach of the covenant. Page 224 
S. Held that the covenant did not 
enure to the assignee of the lease, 
though named, CoUinson v. Lett- 
som. ib. 

I 4. A covenant not to sue one of two 
I jomt debtors does not operate as a 
release to the other. Hutton 
V. Eyre. 280 

COURT, 

See Witness, 4. Bailbond, 1. 

COURT OF COMMON PLE^^S, 
See Penal Action, ^ 

COURT OF CHANCERY, 

See Sheriff, 4. 

COURT OF REQUESTS, 

See Jurisdiction. 

Although the sum for which a 
Plaintiff, subject to the junsdiotion 
of the London Court of Requests, 
sues in a Court at Westminster, 
exceed 51., yet if he recover a 
teas sum than Si. he is subject to 
double costs by the statute 39 & 
40 G. 8 . c. 104. s. 12. Younger v. 
WUOjf, 452 



DfiBT. 


DEED. 
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D 

DAMAGES, * ' 

See Action upon the Case. Ava 
Feeight, 

DEATHS. 514,515.517. 

DEBT, 

And see Ambedmemt and Arbi- 
tbation. 

A creditor receiving money without 
any speciAc appropriation by the 
debtor, may aacribe it to the pay- 
ment of a prior and purely equit- 
able debt, and sue him at law for 
a aubaequent legal debt. Bosan- 

' fuet V. Wrajj. 

DECEIT. 

See Pleader, III. 6. IV. 4. 

9 

DEED, 

And see Pawnee, I. 2. Variance, 

1 , 8 . 

1. The Court cannot amend a deed. 
Steel, Demandant. 145 

8. Inspection refused to Plaintiff in 
replevm of a deed to which he 
was no party, assigning to the 
avowapt the revcrson of the de- 
mised prenuaes. Brwon ▼. Rote. 

ass 

3. Semite that by the grant of lands 

m a vill, only those lands will pass 
which lieinavdlbeonngadiftreat 
name from the pansb. Cetterel, 
nuntfffi 285 

4. Where two ports of an indenture 
of charter-party were supposed to 


hove been interchongeidily exe- 
cuted, and the part of which the 
master of the cliartered vessel had 
the custody, was lost at sea with 
the ship, the Court would not 
compel tlie charterer, being sued 
thereon, to grant inspection and a 
copy of the other port, for the 
purpose of the Plaintiff’s declaring 
wkli certamty. Street v. Broome. 

Page 902 

5. A corporation named “ The Wor- 
dein and Poore of the Hospitall of 
the Haihe Tnmtu in Croydon, of 
the Foundation of John WhUegfi, 
Archbishop of Panierinry," con- 
veyed land under the land-tax 
redemption acts by the name of 
the “ Wardein and Poore of the 
HospitoII of the Hfdte Tnnitte in 
Croydon." The purchaser paid the 
vendors tlie purchase-mon^ in dis- 
charge of the costs of sales of other 
lands mode by the vendors for the 
redemption of the land-tax. Held, 
1. that tlic variance m their name 
was not inateriid; 2. that they 
might raise money by a latter sale 
for the costs of former soles; 
3. that at all events this was a 
mistake or inadvertence cured by 
the statute 54 G.3. e. 173. s. 12. 
Croydon Homttal v. Farley. 467 

6. Lands “ in tne occupation of A. B. 

and C.” intended of the several 
occupations of A. B, and C. 
Morgan y. Edwards. 394 

DEFENDANT, 

See Action upon the Case. And 
Practice, II. 


DEMUR- 



646 


DEVISE. 


DEVISE. 


DEMURREB, 

See JuDCMSHT, Liul, Practice^ 

IV. 

DEVISE. 

Whmt EttaU fttttee fy etkat Words. 
]. Deviie to nj wife A. oil my 
real oad penond eotate, ahednt 
.paying myjuat debts and fimenl 
expences; and after her decease 
to the heiia of her body, share and 
share alike if more than dne . and 
in defhult of issue, to be lawfully 
begoCfeh by me, to be at her own 
disposal: Aero being children of 
Ae testator and his wife, held 
Aat thb wife took only an estate 
for life, wiA remainder to all the 
children as tenants in common in 
fee. OreUon and Otkersr. Hatnard 
and Others. Page 94> 

S. Detise df a fee-aimple estate cx- 
pectaM on Ae detease of B. to 
trustees end Aetr exeenton, to re- 
ccire and appfy Ae rents to the 
maintenance and admneement of 
Bin of Ae testttor's duldren till 
the youngest was twenty-one, and 
thm to his said six children and 
Ae Bursivors and snsvivor of Aem, 
their heirs and assigns fer ever, 
as tenants in cotttten. Hdd Aat 
■n such devisees os s ur vived Ae 
testator took on • his decease a 
vested estate in fed-in common. 
Eduards r. 213 

S. Devise to H. S.t my^rdOMtfe eon, 
to hold to him Bid his Mehie, and 
in my brother and his son 
Aould Ua^peB^ ^ ^ having no 
issue of either of theif bedmi^ 
Aen to J. derh Bad Ids hdrs. 
• piiB i& not a defeasible fee>shnple 


in H. 8. As smit wiA an exe* 
otitoiy devise over, but an estate 
t^. pqge 263 

4. WheAer a devisee hi lemaiiider 
. ean maintain a writ of intriMUn, ih. 

5. Or a writ to be framed on Ae 

statute of Westminster Ae $d in 
Ae nature of a writ of iatruaion, 
yamrr. it. 

6. Devise in fee, wiA an executory 

devise over, whether Ae fine ot 
the devisee in fee Aell bar the 
executory devise ever, qaesre. 
Remtify V. James, tb. 

7. Devuc of all taatator’a free lands 
at C. or df. to E. hia wife fer life, 
and after her decease to his son 
I. P. and his heirs for ever ; if it 
Aould happen that his son I. 
should Ae unpossest of Aem or 
wiAout heirs, Ae testator gave 
Aem to his daughter S. P.' and 
lier heirs. Held Aat I, P. took 
an estate tail, remainder to his 
sister 5. Doe v. Biuek. 465 

8. Devise of all Ae testator’s free- 
hold lands, tenements, tyAes, bere- 
Ataments, and prenuses in the 
pariA of B. to trusters fer 1000 
years, in trust to raise SOOL; and, 
sul^dct to Aat term, he devised 
all his said fireehdid land^ Ac. to 
Ae testator^ wife for her natural 
life, Sana vmstc ; remainder to his 
Sd son T. A. for life, sans waste ; 
remaindtar to trutteex to Apport 
co nA i g e ni * remahaden ; renudiider 
to Ae fine midoAer atana of £ if. 
hi tail nude-; remaimfer to Ah 8d 

' and other after-bom soar df Ae 
teStoM (eBiepirUi'«llaMaW)m 

Rnn^iCp wNi H tonBRRVomoaici 

have 



DEVISE. 


ELEOIT. 
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Itavc no third ion, or n lieu liia son 
7'. A-t oi any of lua sona except 
H. U. A., should succeed to ^ cer- 
tain estate entailed on T. A. by a. 
uncle, the testator devised hia sand 
freehold estate in the parish of J3. 
to his daughters F and C. andauy 
otlier daughters he might thereafter 
have, to taLe as tenants in common. 
Held that the daughters took a fee. 
UtAwatt Y. Bryant 317 

9. The word estate, used m the 

operative clause of a will, altliough 
referring to locality, conveys a Ice- 
simple, unless there is in the will 
other matter to control that 
signification. Randall Tuchut. 

410 

10. Devise to T C. of t annus houses, 
described hj situation, abuttals, 
dimensions, and occupiers, “ all 
whicli estates, being copyhold of 
tfi|! manor of K,, I devise to 7*. C 
tor hie, and after his decease, to 
Ins son M, C.” Devise to M. B 
of various other houses and pre- 
mises Bioiilarly described, including 
the IFhUe Bear pnblic-liousc, and 
nbntting on the copyhold estate 
before given, “ all which stud 
estates being copyhold of the 
manor of K., I devise to M. P. 
for life, and after her decease, to 
her son M- P-, and I order that so 
long os IP. Pm shall choose to live 
in the public-house and keep the 
same in good repair, he shall not 
be cTiaiged more than his present 
rent. And 1 devise to M. P., the 
son, all my freehold estatb, iiituate,i 
Ac. And Ibequeath to & G. and| 
H, hiq wife, and ihe survivor, the 

Vot.. VI. * 


sum of Ss. per week out of the 
estates bequeathed to M. P. and 
M. P." Held that Af. P. the son 
took an estate in fee in the copy- 
hold. RanddU v. TuekiUm 

Page 410 

DEVISEE, 

See Devise, 4, S. 


E 

EJECTMENT, 
fiee Drvrsp. 

ELEGIT. 

Semble that tenant in elegtt may enter 
by virtue ot the wnt of rlegU 
uithout a prior judgment in eject- 
ment RogeisY. Ptlchei. 202 

ENEMY, 

Su Alien* En'bmv. 

EQUITY, 

See P wiirs i. New Trial, 2. 

ERROR, 

And see Infant. Interest or 
Monfv. Judgment, 

The Court gave mteresr on affirm- 
ance 111 error of a judgment for 
tlie proceeds of stock fraudulently 
sold out by. one holding a power 
of attorney to sell. MUcheli v. 
Miatken. 117 

ESCAPE, 

See SHBRirr. 

X X ESCROW, 



EVIDENCE. 


GaO 

ESCROW, 

See Pawnee. 

EVIDENCE, 

I. Cff the CompHtencif af the Wti- 
. nesses. 

11. (j^ the Evidence of parttadar 
Facts or Averments. 

III. Secondary Evidence, tahen ad- 
mtsstUe. 

I. 

See Judgment. Will 

II. 

And see Attesting Witnesses., 
Insubancb, III. B. Pleading, 
III. 

1. D. and W. boing general partnen 

under the firm of D. and Co., and 
I), and Co. taking a share with 
three others in a particular adven- 
ture, wliich E. and Co. manage, 
and insure for tlie account of E. 
and Co., it is a latent ambiguity, j 
to be explained by evidence, whe- 
ther the E. and Co,, for whose ac- 
count the insuronco is made, 
means E. and IF. only, or all who 
are partners of E. in that particu- 
lar adventure. CarnUhers v. Shed- 
don. Page 14 

2. The allegations in a rule of court 
do not prove the facts alleged. 
Woodro^e q. t. v. Wdltama. 19 

3. In replevin, proof of paynier., of 
rent to the avowant, is pnmd facie 
evidence that he is the owner of the 

■ land. 202 

4. But in a case where the plaintiA 
did not oilginally receive the pos- 
session of the land from the avow- 


ant, It IS competent to the plaintiff 
to Irebut the title of the avowant, 
by shewmg that he paid rent under 
circumstances which did not en- 
* title the avowant to the rent. 

Page 902 

5. And such evidence may be given 
on the issue non tenust moda el 

JorteA. Rogers v. Piteher. ib. 

6. A statement by a debtor mode to 
an executor, that the testator al- 
ways promised not to press the de- 
fendant for a debt, is not evidence 
to prove a promise to pay made 
to the testator within six years. 
Ward and Wife v. Hunter. 210 

7- On a warranty of prime singed 
bacon, evidence is not admissible 
of a practice in the bacon trade to 
receive bacon to a certain degree 
tainted as prime singed bacon. 446 

8. Nor of a practice to preclude the 

purchaser from all remedy, if he 
does not discover and point out 
the defect by an early day. Yates 
V. Pym, tb. 

9. Whcreproclamationsappearedtobe 

duly indorsed on aline, but no other 
evidence was given of their having 
been made. Held, that the pro- 
clamations were not proved. Eoe 
V. Black. 486 

10. Where a person produces notes 
issued by bankers since become 
bankrupts, and proves that pay- 
ments were made to him to that 
amount in notes of that bonk 
shortly before the bankruptcy, that 
is evidence to be left to a jury, 
whether he did not hold these 
idmitical notes at the tune of the 
bankruptcy. Moore v. Wright. S17 

III. 


*3 



FINE. 

m. 

Ste ATTtfaTiiiG WiTHEsan. * 

• . 

EXECUTION OF POWER, 
See AtTtariia Witnesses. 

EXECUTION, 

See Sheriffs. Practice, VL 

EXECUTOR AND ADMINIS- 
TRATOR, 

See Amendment, 2. Attestino 
Witnesses. Pleading, I. 

EXPORTATION, 

See Insurance, I. S. 


FELONY, 

See PoBGERT. 

FIERI FACIAS, 

See Practice, VI. 

FINE. 

1. Dense m fee, with an esecutoiy 
devise over: whether the fine of 
the devisee in fee shall bar the 
executory devise over, queere. 
BottuUy V. Jamet. Page 269 
3. The proclamations on a fine are 
not proved by production bf the 
eyrograph whereon they are in- 
dorsed. Doe on the demee of 
Hatch V Bbuik. 497 


Fines, ac. «fii 

FINES AND RECOVERIES, 
PRACTICE OF PASSING, 

And tee Evidence, II. 

|l. The court permitted a fine sur 
concessit to pass, which eompriacd 
an estate for the lives of two and 
the survivor, and a contingent re- 
version in fee in the same tene- 
nfentB, on the failure of issue of the 
conupors. Prideaux, Plaintiffs 
Gtffbrd Defbreiawt. Page 21 

2. The prscipe and concord of n 
fine being lost, the Court pernutted 
them to be supplied from the copy 
tliercof, which had been leR with 
the clerk of the Chief Justice 
signed by the parties, and the fine 
to be perfected. EUis v. Johnson, 

2S1 

3. Where the vouchee's irarrant of 

attorney m a recovery, omitted in 
the body of the narrnnt to express 
against whom the plea of land was 
brought wherein the attorney was 
made, but by the precipe engrossed 
at the head of the warrant of attor- 
ney It appeared who was the de- 
mandant, the Court held that the 
authority must refer to that plea 
described by the precipe, and per- 
mitted the recovery to pass. For- 
ster, Demandant. 373 

4. The Court will not on the last day 
of term, receive a motion either 
for amendmg or for passing fines 
or recoveriea. Foa, Demandant. 

632, perperitm pro 632 

5. Fine pennitted to pass, where the 
Christian name of one party bad 
been interlined after acknowledg- 
ment by another party. 

X X 2 qpd 



FINES AND RECOVERIES, l-c 


era 

and Others, Conusors s Barrow and 
Another, Cbniisees. 

FINES AND RECOVERIES, 
AMENDMENT OF. 

1. Where the concord of a finckby 
mistake varied in the number of 
messuages from the writ of coven- 
ant and prscipe, the Court refused 
to amend it in Jien and pass it, as 
being the agreement of tiic parties, 
who were still alive, unless they 
should all rc-uchnowlcdge it af-i 
ter the amendment. Clutterhuci, i 
Plaintiff's Brabant, neforetani. 1 

2. The Court will not amend a line 

by au increasing the number of 
acres of the several qualities of 
land therein compnacd, as to com- 
prehend the whole of the premises i 
under each quality. Barfram, 
Plaintiff s Towne and Another, 
Befiirctants, 58 

S. The Court permitted a fine to be 
amended by the subsequent deed • 
declaring the uses. Rowlitt and' 
Amaher v. Orlebar. 73 i 

4. The Court cannot amend a deed 

to lead the uses. 145 

5. Where a vouchee had, in his in- 
structions to sufier a recovery, and 
in the deed to lead the uses pre- 
pared in pursuance thereto, inis-{ 
described the parish in which cer- 
tain doses were, though they neie 
desenbed in the deed with trutli 
and certainty lu four otlier cir- 
cumstances, 'the Court refused to 
substitute in the recovery the 

> parish in which the lands lay for 
the parish named in the deed and 

lO 


recovery. Steele, Demandant / 
ClmneUf Tenant ; Bonn, Foiichee. 

^ Page 145 

G. 'Fine amended by substituting Old 
B. a lien coat», for the parish of 
B., there being no such parish. 

1G2 

7« The ('ourt are not Induced to 
amend fines by the difficulties raised 
by purchasers. Shdly, Plaintiffs 
Mdler and IVt/e, Dfforeuintss 
Johnson, Plauttff ; Same Dejor- 
ciants, 162 

8. Where a deed to lead tlie uses of 

a recovery conveyed land by .i 
minute spccihc ilescription, und 
alter wards added a general dc- 
hcnptiun of the parish, whicli w.ts 
incorrect ns to a particular parcel, 
and the recovery spccihed that 
parish only, the Court permitted 
the parish w hcrciii that parcel lay 
to be added in die recovery. Sn/- 
neif. Demandant s Hiilnte, 'Tenant s 
Aiuten, Voucher. 171 

9. Fine of a rent-cliarge aineaded hv 

substituting lands out of which it 
issued, Tor the premises out of 
whicli the hne erroneously de- 
scribed It to issue. Caret/, Plain- 
tiff. 276 

10. Where a hue comprized only 
hinds lying in tlie parishes of S. 
and iS'., within a larger district, 
the isKind ot F., tlic deed so de- 
scnliiiig the lands, which were in 
truth within the parisli of F. in the 
same district, the Court refused to 
amend the fine by inserting also 
the parish of F. Catterei, Phmt^. 

285 

11. A fine cannot be amended with- 

out 
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out an affidavit connecting the fine 
V ith the deed produced to warrant 
the amendment. Fawcett, 
iiff. 

12. Wlicrc the parties Intending* to 
suffer a recovery of the great tithes 
oF near 1000 acres of land, suffered 
the recovery only of a portion of 
^tithes issuing out of two closes, 
the Court, with great hesitation, 
suffered the great tithes of the 
whole to be added to tlic tecovery, 
but refused to strike out the por- 
tion. Ross, Jiemandaut. 489 

15. The Court will nut amend a war- 

rant of attorney, which is the deed 
of the party. Forster, Urmandauti 
Forster, Tenant y Darcy Dolton, 
Vouchee. S73 

14. Where the vouchee’s warrant of 
attorney, in a recovery, omitted in 
the body ot tlie warrant to express 
against whom the pica of land was, 
wherein the attorney was made, 
but it appeared by the praecipe en- 
grossed at the head of tlic warrant 
of attorney who the defendant was, 
the Court held diat the authority 
must refer to that plea described 
by the prmcipe, and permitted the 
recovery to pass. ib. 

1 7. 'I'lie Court will not amend a war- 
rant of attorney, because it is the 
act of the p.vty. Fox, Demand- 
ant! Denbow, Tenant! Earl 
Gower, Vouchee, 652 

16. The Court will not on the lost 

day of term receive any motion 
cither for amendug or passing re- 
covenes. ib. 

FIRE, 

See Insusance, 1. 11. 


FOREIGNER, 

See Bills of Exciiangb. 

FOREIGN attachment. 

The Court will not stay proceedings 
in an action commenced here, tC 
abide the event of an action in the 
mayor's court, where it is sought 
try in a foreign attachment the 
title .to tlic same property which is 
in suit here. Smidt and Another v. 
Ogle, 74 

FORGERY. 

An indictment charged that the pri- 
soner feloniously liad falsely made, 
forged, and counterfeited a certam 
promissory note for the payment ot 
money which uas os follows: " On 
demand, we promise to pay Mes- 
damcB S. W. and S.D, stewardesses 
fur the time being of the Provident 
Daughters’ Society held at Mr. 
Pope’s, the Hope, SnHhfiAd, of 
their HucLCSEors in office, sixty-four 
pounds, with 5 per cent, interest for 
tliebjinc, value received this seventh 
day of February, 1815- For F. C. 
and Co., J. F." This is a valid pro- 
missory note nhhin the stat. 2 G.2. 
c. 25., and tlie conviction was af- 
lirnicd. The King v, Dox. S25 

FRAUDULENT SALE, 

Sac Bankbupt, 5. Enaoa. 

FREIGHT, 

And see Iksubaxcb, II. 

1. If the consignee of goods accepts 
any benefit by the carriage, he 
cannot defend himaclf from the 
payment of freight on the ground 
X X 3 that 
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that the goods have been damaged 
by the master in carrying them. 

Page 65 

S. Though the damage exceed the 
amount of the freight. tb. 

S. The master has a special property 
in the vessel, and may declare for 
the freight of goods os earned in 
h:s vessel, though he be not owner. 
Shields V. Dovu. f5. 

4. If, pending an insurance on freight, 

and a cargo shipped, the vessel be- 
comes incapable of bringing the 
cargo home, the master is bound 
or not bound to repair her, and 
earn what freight he can on the 
homeward voyage as a salvage for 
the underwriters on freight, ac- 
cording as a prudent owner, having 
regard to the state of bis ship, but 
without reference to any insurance 
on the freight, would punue or not 
pursue that course for bis own ad- 
vantage. 68 

5. Semble that an abandonment of 

freight to the underwnters on 
freight IS impossible and unne- 
cessary. Green v. Royal Exchange 
Assaranca Company. ib 

6. Wlicre an entire verdict posses in 

covenant for liquidated freight, 
payable at a certain date alter de- 
livery .11 id for unliquidated damages 
for detention of the ship, the Court 
cannot sever them in order to give 
interest on the freight. Martin v. 
Emmate. 530 

7. The master of a storesliip in the 
king's serMce took inthebullionof a 
private merchant on freight irom 
OOraltaT to Wookauik. Held that 
an action lay against him fat the 


GOODS, die. 

Ion of the boUion. Hatekteelt v. 
Coote. Page 577 


G 

GOODS BARGAINED AND 
SOLD. 

Semble, that after a rc>sale of goods 
by a vendor, as upon default mode 
by the Srst purchaser, he cannot 
recover against the first purchaser 
for goods bargained and sold. Hage~ 
dam v. Laingw 162 

GOODS, CONTRACT FOR SALE 
OF, 

And see IxrAxr. 

1. A contract for seUing and deliver- 
ing oil not yet expressed from seed 
m the vendor’s possession, is ex- 
empted from stamp duty as a con- 
tract relating to the sale of goods 
witbin the stat. 48 G. 3. c. 149., 
schedule, part ]., Agreement, Ex- 
emption. Wilks V, Atkinson. 11 

3. In every contract to furnish manu- 
factured goods, however low the 
price, It is an implied term that 
the goods shall be merchantable. 
Laing V. Fidgeon. lOR 

3. A contract to furnish goods with a 

certain latitude as to the pnee, as 
saddles at 24s. or 26s., may be de- 
scribed as a contract to furnish 
them at a reasonable rate. si. 

4. The Defendant bought goods by 
auction, upon the condition that 
they were to be cleared away at 

the 
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the buyer’s expence in fourteen 
days, und the price paid on dt be- 
fore delivery ; if any lots reoiyined 
uncleared ^fter the time allowed, 
the deposit money should be fifr- 
fcited, the goods resold, and the 
loss on resale made good by the 
present purchaser. The broker 
gave a bought note, which allowed 
fourteen days for receiving and 
delivery. Held, that only the buyer 
had fourteen days to deliver, but 
that the seller was bound to de- 
liver instantly. Hagedorn v. Latng, 

Page 162 

3. On a warranty of prime singed 
bacon, evidence is not admissible 
ut a practice in the bacon trade to 
receive bacon to a certain dcerce 
tainted, as prime ungcil batou. 
Yates v. Pym. 146 

f). Nor of a practice to preclude the 
purchaser from all remedy i!* he 
does not discover and point out the 
defect by an early day. tb. 

7. Under a contract to sell 50 tons of 

hemp at a price per ton, to be ship- 
ped from St, Petersburgh or Cron- 
stadt in June or July, and the ship's 
name declared as soon as known , 
in cose the ship should not arrive 
before Slat December, the contract 
to be void , the seller is not bound 
to send all by one ship, and having 
announced more to be coming by 
one ship than tlie fact was, he was 
at liberty to declare the residue to 
be coming by other ships. Thorn- 
ton V. Simpson. 556 

8. A contract for the sale of tallow, 
warranted it to be ready for deli- 
very from ship or warehouse before 


I let Naaember. Held, that this was 
equivalent to a contract t6 be gene- 
raily ready for delivery before that 
day, and iiedd not be specially 
averred. Thornton v. Jones. 

Page ^1 

GOODS SOLD AND DELI- 
VERED, 

AniF see Affidavit to hold to 

BAIL,' and AuCTIONEEIt. 

1 . One who contracts to build a liousr^ 

furnishing both timber and labour, 
cannot recover fni the materials on 
a count for goods sold and deliver- 
ed, though by reason of a deviation 
from the original plan, the contract 
IS superseded as to the price. C'ot- 
lerel v. Aps^. 322 

2. Whcie goods consigned to an 

agent to be sold on commission, by 
u proprietor who still retains the 
absolute control over them, have 
been shipped and dispatched, but 
are not yet ariived, the consignor, 
pending the voyage, may, in pleadr 
mg, BtiU describe the sending them 
ns a tiling future and executory. 
Smith V. BroVin. 340 


I and J 

ILLEGAL CONTRACT, 

See Insurance, 1. 4. 6, 7. 

IMPARLANCE. 

Where a writ is returnable on the last 
return-day of one term, the Ploin- 
X X 4 tiff. 
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INSURANCE. 


who M not bound to declare 
de bene esse, la under no compul- 
sion to declare before the eaaoign- 
daj of the next term , and there- 
fore tlie Defendant is not entitled 
an imparlance. Keni v. Yaies- 
Page^Ql 

INDICTMENT, 

See I'oROERY. 

INFANT. 

The trading contract of an infant u 
not void, but he may enforce it at 
Ins election. Bruce v IVaruiick. 

113 

INQUIRY, WRIT OF, 

See Notice. Practice, IV 1 8. 

insolvent, 

^nd see WiTNEbb. 

1. The Court will not prevent one 
who has assigned hia propertj' un- 
der an insolvent act, fioni suing for 
A debt due to him before his assign- 
ment, tlie assignee refusing to sue. 

123 

2. Nor will the Court compel the 

Plaintiff to give security for costs. 
&'nou) V. Tuumsend. 123 

3. A Dell ndant takeo m execution 
m Ttimty vacation, under a wnt of 
capias ad saUsfactendum, returnable 
in Mtekadmas term, if ho applies 
for his discharge under S2 G.2. 
c. 28.j in Hilary term following he 
is in due tune. NsehoUsv. Nettson. 

493 

4. Though a prisoner has been re- 
manded by the insolvent debton' 


court for not satisfactorily answer' 
ing, the court in which he is com- 
mitted will not refuse to inquire 
'into the esse on his being again 
* brought up before them. PageAQS 

5. A Defendant may be holden to 
ball upon a promise made after Ins 
discharge under the insolvent act, 
to pay a debt contracted before his 
discharge. Horton v. Moggrtdgc. 

Page 563 

INSURANCE. 

I. Of the VaUdity of the Insurance. 

II. Of the Effect if a valid Insurance. 

III. Cf the Acts tf the Insured. 

IV. Return of Premum. 

V. (ff ike Construction of particular 
Expressions in a Poltey. 

VI. Oftherelatm Rights tf Assured, 
Broker, and Vndenmter. 

' I. 

And see Fx.faoinc, III. 5. 

1. The conditions of a life-insurance 

required a declaration of the state 
of the health of the assured, and 
the policy was to be valid only if 
the statement were free from all 
misrepresentation and reservation : 
the declaration described the as- 
sured as resident at Ftsherton .la- 
ger; she was then a prisoner in 
the countr gaol there. Held, that 
It waa B question for tlie jury, whe- 
ther the imprisonment were a ma- 
terial fact and ought to have been 
commumcated. Huguentn v. Ray- 
ley. 186 

2. The Plaintiff having one of aeve- 
ral warehouses, next but. one to a 
boat-builder’s shop which took fire. 
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on the same evening, after that 
hre was apparently extinguiahed, 
gave instructions, by an extraordi- 
iiaiy conveyance, for insuring th*a 
warehouse, then having others un- 
insured, but without apprizing the 
insurers of the neighbounng &rc. 
Though the terms of insurance did 
not expicssly require the commu- 
nication, held that the couccalmcnt 
of this fact avoided the policy. 

' Turner Bage ISS 

3. A Ik mice to export to an hostile 

country nas to coiitinoe iv force 
for exporting unci! the lOih of Sep- 
lember. Tlir ship cleared at the 
Custoni House in London on the 
9th September, and on the 1 2th re- 
•. cived her clearing note at (Jrave^- 
end. No cv’deiicc being given by 
the assured to account ior the de- 
lay, held that the sliip had not ex- 
ported the cargo before the lt)th, 
and that the insuraiiLC was void. 
WiUums V. Marshall. 390 

4. It IS gross ncghgciiGC in an insur- 

ance broker employed to insure 
goods from u certain point in their 
voyage home, to effect a policy at 
and from that point, ** beginning 
the adventure from the loading 
thereof on board.” Park v. Ham- 
mond. 495 

5. Where an assured, licensed to ex- 
port 150 barrels of gunpowder, 
which was prohibited by proclama- 
tion under a statute, exported SOO 
barrels. Held that he might re- 
cover the value of the 150 barrels 
licensed. Kdrv. Andrade. 4^ 

g. The mqster of ship drew a bfll os 
his owners for supplies for the ship. 


and wrote on the bill, " If this be 
not honoured, the holder will insure 
the amount, and place the pre- 
mium to the drawer’s account.” 
The bill being dishonoured, the 
holder insured the ship fiir three 
iqonths, and declared interest in 
the bill, which was to be sufficient 
proof of interest. The ship was 
lost afternhe three months. Held 
Utat file holder oi the bill was au- 
thorized to insure for his own be- 
nefit, and was warranted in insur- 
ing for three months, and that he 
might recover the premium against 
the drawer. Pnge 234 

7 Whether such an insurance be 
void within stat. 19 G. 2. e. 37.* 
yuare. Tasker v. SeoU. 234 

8 Where a trader shipped goods for 

Caghart on board a general ship, 
represented os sailug with licence 
and without couvoy, and bound fur 
Gibraltar, Caghart, and Majorca, 
which had a licence to sail without 
convoy to Gibraltar only, and sailed 
from Gibraltar without Convoy or 
licence, an officer being appointed 
there to grant licences under cer- 
tain circumstances. Held that an 
insurance of such goods by the 
shipper was void. Darby v. New- 
ton. 64A 

9. A person who has several mteresta 
in a cargo, vix. as partner in 
7'16t1i8, as consignee of the whole, 
and as having a hen on the whole 
for advances, may protect them all 
by one insurance, without express- 
ing in the policy the number or 
nature of his mteicsts. Carruthen 
V. Redden. 14 

II. 
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II. 

Under an averment that after load- 
ing the cargo the ship sailed on the 
voyage and was lost, the Plaintiff 
cannot recover on proof that the 
ahip before she had half her cargo 
on board, was driven from ‘lier 
moorings and lost. Abttbol v. 
Brittau. , Page 464 

III. 

1 In an insurance upon a voyage to 
the Southern Whale Fisheiy, dur- 
ing the ship’s stay and fishing, and 
at and from thence back to London, 
semble, tliat if the ship sends home 
by another vessel a part of what 
she has taken, and continues her 
fishmg, the adventure is not ended 
by her shipping such part for JEng- 
tand. And it clearly is not thereby 
terminated, if the part sent home 
consisted of damaged shins, which 
would, if kept on board, have 
damaged the residue of the cargo. 
PhiUtpt and Another v. Cham- 
pion, 3 

S. The seizure and sale of a vessel 
*»y a neutral state, no sentence of 
condemnation being shewn, does 
not change the property. 'There- 
fore, where, in such a case the mas- 
ter had re-purduised the vessel, 
though he acted without autlionty 
from the assured, who refused to 
accept the ship or repay him the 
price, the assureds who had not 
abandoned, were not permitted to 
recover for a total loss. Wdton v. 
Fortter. 25 

9, If pending on insurance on freight 
and a cargo shipped, the vesbcl 


becomea incapable of bringing the 
cargo home, the master is bound 
^o^ not bound to repair her Ond 
earn what he can on the homeward 
''voyage as a salvage for the under- 
writers on freight, according as a 
prudent owner, having regard to 
the state of his ship, but without 
reference to any insurance on the 
freight, would pursue or not pur- 
sue that course for his own advan- 
tage. Page 68 

4. Semite, that on abandonment (X 
freight to' the underwriters on 
freight is impossible and unneces- 
sary. Green v. Roi/al Exchange 
Assurance Company, tb. 

5- Where the master of a vessel, 
condemned for a breach of block- 
ade, swore he was bound for an- 
other destination, held that this 
did not BO disaffirm his owner’s pri- 
vity and consent to the breach of 
blockade, os to enable the Plaintiff 
to recover as for a loss by barratry. 
Everth v. Hannam. 375 

6. An assured is entitled to a reason- 
able time for acqmnng a full know- 
ledge of the state of a damaged 
cargo, before he is bound to elect, 
whether he shall abandon to the un- 
derwriters as for a total loss. 38.3 

7. Where a cargo of sugar damaged 
by sea-water came into an English 
port on 20th January, began to be 
unshipped and examined on 21 st, 
but the assured did not receive the 
complete report of the surv^ till 
7Ui January, held that an abandbn- 
ment on 7th January was mode 
within a reasonable time, though 
the Plaintiff hod in the meantime 

conlcni- 
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contemplated that the lose would 
be partial, and that the adventhre 
might be pursued. t?mioa , v. 
Roytd Exchange Attarance. 

Page sear 

8. Insurance “ against all the da- 
mages which the Plaintifis should 
sufier by fire” “ on stock and uten- 
sils in their regular built sugar- 
house,” does not extend to damage 
done to the sugar by the heat of the 
usual fares employed in refining, 
being accumulated by the ex- 
treme mismanagement of the Plain- 
tifis, who inadvertently kept the 
top of their chimney closed. Aus- 
tm V. Drewe. 436 

IV. See VI. 2. 


V. 

1. The warranty to “ depart” before 

a certain day, which is used by the 
Royal Exchange Aisnranee Com- 
pany in their policies, does not 
mean merely to break ground, but 
fiurly to set forward upon the voy- 
age. 241 

2. Therefore, where a ship in com- 

plete sea-readincss weighed anchor 
with some little prospect of more 
favourable weather, but in half an 
hour was beaten back, and came 
to anchor within the bar, half a 
mile nearer to the sea than the 
place of loading, held, that this 
was not a departure witliin the 
warranty. Motr v. Royal Exchange 
Atattranee. 241 


«fi» 

same policy have such a commu- 
nity of interest in the subject in- 
sured, that if they all agree to 
refer the demand of the assured 
on that policy, one stomp for the 
agreement to refer, and one stamp 
foi*the award are sufiicient. Good^ 
ton V. Forbea. Sam v. . ' 

Page 171 

2. ARhr the death of an underwriter, 
a broker, who has an account open 
with him for premiums due to the 
latter, and has hod an authority to 
receive returns of premium for him, 
and place them to his credit, can- 
not longer receive or retain any 
further returns of premium, but it 
bound to pay over to his executoia 
the amount of all preuiiums due at 
hia decease, witliout setting off the 
returns. Jlouitoun v. Robertaon, 

448 

3. It IS gross negligence in on insur- 

ance broker, employed to insure 
goods from a certain point in their 
voyage home to effect a policy “ at 
and from” that point, “ beginning 
the adventure from the loading 
thereof on board.” Part v. Hen- 
mond. 495 

4. Semble, tliat an insurance broker 
cannot set off against premiums 
due to the assignees of a bankrupt, 
oil policies underwritten by the 
bankrupt, losses which occurred 
before the bankruptcy, though the 
policy was effected in the brok^i 
name as agent. Baker v. 

hontm 519 

5. If an insurance broker debit the 
underwriter with a los^ and take hia 
Boceptonce fin the bohmee of ac- 
count 


VI. 

1. The several underwriters on the 
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JUDGMENT. 


count between broker and under- 
writer, payable at a later date than 
the time when the ]os8|would be pay- 
able in cash, the assured may main- 
tain nn action against the broker 
lor money hail and received. 

Page 110 

6. Though the acceptance was dis- 
honoured, and the broker never re- 
ceived any money., Wdkthson v. 
aay. 110 

INTEREST OF MONEY. 

1. The Court gave interest on affirm- 
ance in error of a judgment for 
the proceeds of stock fraudulently 
sold out by one holding a power of 
attorney to sell. Mihell v. Aftni- 
teii. 117 

12. On the execution of a writ of en- 
quiry, a slicnlTs jury ought to 
give interest m such cases where 
the courts at Westmruter would 
allow it. 340 

3. Interest given on affirmance ot a 
judgment in an action on an attor- 
ney’s undertaking to pay debt and 
taxed costs on or before a day 
certain. — v. Edmunde. 3-16 

4. Where on entire verdict passes 

in covenant for liquidated freight, 
payable at a certain date after deli- 
very, and for unliquidated damages 
for detention of the ship, a Court 
of error cannot sever them, to give 
interest on the freight. Martin v. 
Emmote. 520 

INTRUSION, WRIT OF. 

1. Whether a devisee in remainder 
can maintam a writ of intrusion, 


2. Or a Writ to be framed on the 
statute of Weaminrter the 2d in the 
nature of a writ of intrusion, queen. 
RomtOy v. Jama. Page S63 

JOINT CONTRACT, 

Eee Money Paid, 4. 

JUDGMENT, 

And tee Amendment, Interest of 
Money, Practice, V. 

1. A Plaintiff who defers proceed- 
ings, in order to nwnit the decision 
of the Court on a similar question in 
another cause, will not be relieved 
on that ground against a rule for 
judgment as in cose of a nonsuit, 
unless he makes it appear to the 
Court, in what cause the question 
will arise, and what the point is to 
be decided. Wynn v. Heilman^ 

.clerk. 12S 

2. In opposing a rule for judgment 

as m case of a nonsuit, upon the 
ground that certain documentary 
evidence could not be procured in 
time fur the trial, it is not neces- 
sary to state what the evidence is. 
Greenhtll v. Mitchell. 150 

3. Where two of three joint coven- 

antors suffer judgment by default 
on counts on several deeds, and 
the third defends and succeeds on 
some counts, the Plaintiff cannot 
hold Ills judgment on those counts 
against the other two. 398 

4. In such case neither party is en- 

titled to costs on the counts on 
which the Plaintiff fails. Morgan 
T. Edaardi. 393 

5. Although a Plaintiff, subject to the 
jurisdiction of the London Court of 

Requests, 
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Requests, suing in a Court at /FVsf- 
mifuter, claims a sum exceeding 
61., yet if he recovers a less sum 
than Si., he is subject to double 
costs by the statute 39 & 40 G. St i 
c. 104. s. 12. Younger v. Wthby. 

Page 452 

6. Where entire judgment is given | 
for the Plaintiff on two counts, one 
of which 18 bad, the Court may re- 
verse It os to the first, and affirm it 
as to the second Count. Everard 
V. PatlersoH. 

645, perpefim pro 625 

7. After judgment fur Plaintiff on de- 
murrer m ithout argument, and ge- 
neral damages assessed, the Court 
will not permit the Defendant to 
move in arrest of judgment on tlie 
ground that the daniugcs appear to 
be partly given upon a count which 
cannot be sustained, because the 
Defendant had the opportunity of 
CNCcpting to that count on demur- 
rer. Cretwell v- Packham. 

650, perperdm pro 630 

JURISDICTION, 


LATENT AMBIGUITY, 

See- EC idexce, II. 1. 

> LEASE, 

SreDxED. Pleading, III. 

I^ESSOtb AND LESSEE. 

• 

SemUe, that the owner of land, agree- 
ing to grant a lease, does not 
thereby impliedly engage tliat he 
has a good title to the fee-simple, 
and that he will deliver a written ab- 
strai't. Temple V. lit oum. Page GO 

LIBEL. 

1 . It IS not sufficient to declare that 

the Defcnilant published a libel 
concerning the Plaintiff in his trade 
puqiorting that his beer was of bad 
quality and sold by deficient mea- 
sure ; the libel itself ought to be 
set out. 169 

2. And such a declaration is bad on 
general demurrer. fVoad v. Broun. 

tb. 


See Insolvent, 4. 

JURY. 

Where a person not summoned on the 
jury, was sworn on a jury at nut 
prtus in the name of a person for 
whom a summons to serve on that 
jury was delivered, and to whose 
house he had succeeded; the irre- 
gularity being noticed before ver- 
dict, the Court awarded a ventre 
de novo. Doveg v. Hobson. 460 


LICENCE, 

See Clergy. 

LICENCE TO SAIL WITHOUT 
CONVOY, 

See Insurance, I. 7. 

LICENCE TO TRADE, 

See Insurance, f. 3. 

LIEN, 

See Insurance, 8. 


LIFE- 



MONEY, &c. 


MONEY PAID. 


LIFE-INSURANCE, 

SmlSBUBANCE, L 1. 

LIMITATION OF ACTIONS, 
See Actioit, Limitatiov of, avd 
Evioehcb, II. 6. 

LOCAL ACTION, * 

See Action on the Case. Venue. 

LORDS' ACT,^ ■ 

See Insolvent 


M 

MASTER OF A SHIP, 

See Freight. Insurance, HI. 3. 
And Money paid. 

MEMORANDA. 514,515,516,517. 

MEMORIAL, 

See Annuity. 

MISNOMER, 

See Abatement, 1. Deed, 5. 
Practice, 11. 2. 

MONEY HAD AND RECEIVED, 

And see Clehoy, 11. Insurance, 
VI. 2. 4. 

1 . The Defbodents took a bill, ac- 
cepted payable at the PlaintiA, 
who were the drawees’ bankers, and 
indorsed to their, the Defendants* 
agents, to whom the Plaintiffi paid 
It when due, and seven days after 
sent it as theii voucher to the 
drawee, who apprised them that the 
acceptance nas forged. Held by 


three against Chawbre J., thafthe 
piaintifis could not recover from the 
Defendants the amount which they 
* %ad thus paid them Oh the forged 
, acceptance. Smtih and Others v. 
Mercer and Another. Page 76 

2. A bankrupt’s assignees had con- 

tracted for the sale of his copyhold 
lands, and received a deposit. The 
commission was afterwards super- 
seded, because, when it issued, the 
petitioning creditor’s debt was not 
due. Another commission issued 
upon the' petition of another cre- 
ditor, and the same assignees were 
chosen. Held tliat the Plaintiff, 
having abandoned his contract 
pending the old commission, might 
recover back his deposit. Bartiett 
V. Twchtn. 259 

3. A practice had prevailed during 
the incumbency of several vicars, 

'that upon the burial of any stranger 
in the parish of //. certain fees 
should be paid, of which the vicar 
took oue moiety and tlie church- 
wardens the other for tlie use of 
tlie poor. ITie fees were paid to 
the sexton, who paid over the 
moieties to the rcBpecti\c parties. 
A new vicar refused to accede to 
this arrangement, he buried several 
strangers, and procured the sexton, 
to whom tlic fees were paid, to pay 
over the entire fees to himself. 
Held that the churchwardens might 
recover from the vicar one moie^ 
OB money had and received to their 
use. Ltitlewood v. JVtlliams. 277 

MONEY PAID. 

1. The muter of a ship drew a bill 

OD 
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on his owners for supplies for the 
ohipi and « rote on the bill, •* If 
this be not honoured, the holder 
will insure the amount, and pfacb 
the premium to the drawer's aca 
count.” Thcbdl being dishonoured, 
the holder insured the ship ior' 
three months, and declared interest 
in the bill, aliicli was to be sufficient 


. If the Plaintiff’s counsel acquiesces 
in the judge’s ruling at the trial, 
whereby tlie Defendant takes a 
verdict without going into bis case, 
ihe Plaintiff will not be afterwards 
permitted to move for a new trial 
fli^ the ground of a misdirection. 
Rohmon v. Cook. Page SS6 

!. A motion for a new trial, upon on 


proof of interest. The ship was 
lost after the ibrcc months. Held, 
tliat the holder of the bill was au-! 


thorized to insure for his own be*; 


nefit, and was warranted in insuring! 
for three months, and that he might! 
recover the premium against thc| 


drawer. Page 235 

S. Whetlicr such an insurance be void 
within stat. 19(7.2. c 37., quart. 
Tasker v. Scott. tk. 

3. One joint contractor, who pays 


money for another under an equi- 


issuc direeChd by a court of equity, 
tnust first be made in that court, as 
well where the point relates to the 
admissibility of evidence, as on 
other occasions. Barker v. Ntxon. 

444 

NOLLE PHOSEQUI, 

A'ee Practick, IV. 5. 

NON-RESIDENCE, 

See CLsacrY. 


table claim, may recover it frOm 
the other as money paid to his use. 
Hutton V. Byre. 289 

N 

NAVY, 

See Skip and Fhbioht. 

NEGLIGENCE, 

See Ihsubamcb, VI. S. 

NEUTRAL, 

See Irbvbahcb, HI. 2. Suif, 4. 

NEW TRIAL, 

And see Tithxs. 


NOTICE, 

And see Arbitration, S. 

1. Fifteen days' notice is required of 

the execution of a writ of inquiry 
in replevin after judgment on de- 
murrer for the avowant. Burton 
V. Hickey. 57 

2. A notice of declaration needs not 

to state the damages laid. Hether- 
ington V. Hobson. 3S1 

8. The notice of intention to apply 
for admission os an attorney, re- 
quired by the rule of Court Trm. 
term SI G. 3., must be given during 
the term next immediately pre- 
ceding the application. Ex parte 
Bonner, 395 

4. Where a Defendant was master of 
a vessel, on board of which be slept, 

and 
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S6i 

and had no other home, he waa 
deemed to be rerident where hw 
ihip waa register, and that being 
more than 40 miles from London^ 
he waa held entitled to 14 days’ 
notice of executing a wiit of in- 
quiry. Pogr 4B8 

5. An imdertahing to accept short 
notice of trial does not entitle the 
Plaintiff to give short notice of ex- 
ecuting a wnt of inquiry. Biaato 
V. Chaters. 458 


o 

OFFICE, 

And tee Actiov on the case, 2. 3. 

To a voluntary office and not cast 
by law on die party, it is neces- 
sary to aver not only on appoint- 
ment, but an acceptance by 
the person appointed. Serra v. 
tVr^ht. 45 

OFnCER, 

See 'Wahseh o* the Fleet. 
Freight, 7. Ship, 5. 

OIL, 

See Goons, Contract for Sale 
OP, 1. 

ORIGINAL WRIT, 

See Practice, 1. 


P 

PARTNERS, 

And tee Evidbncb, II. 1. Plead- 
ing, L 


1. The portnqps in one house of trade 
eannot maintain an action agoaut 
the partners in another house of 

' Inule, of which one of the partners 
• in the Plaintiff's house is also a 
member, for transactions which 
took place while he was partner in 
both houses. Page 597 

2. And that, whether the action be 

brought in the hfetime of the com- 
mon partner, or after his de- 
cease. i5. 

S. But after his decease the surviving 
partners of the one house may sue 
the surviving partners of the other 
house, upon transactions subse- 
quent to tlie decease of the com- 
mon partner. Botanquet v. Wray^ 

t6. 

PARTY-WALL. 

A tenant who rebuilds a house in 
’Loudon without a lease or agree- 
ment for a lease, and therein makes 
use of the party-wall of the ad- 
joining house, cannot be sued for 
half the cost, as owner of the im- 
proved rent, though he afterwards 
obtmns, in consideration of the re- 
building, a beneficial lease at a low 
ground-rent, habendum from a day 
before the rebuilding. Taylor v. 
Reed. 249 

PAWNEE. 

If the vendor of a leasehold estate 
delivers the conveyance as an es- 
crow, to take efiect on payment of 
the residue of the purchase money, 
the property in the title-deeds of 
the estate is so vested in the ven- 
dee, diat the vendor, obtaming 
possession 
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possenkm of them,' and pawning 
them, confen on the pawnee^ no 
right to detain them after tendar af 
the residue of the purchase money. 
Hooper and Another, assignees oti 
Wdlt ▼. Ranubottom and Others. 

Page 12' 

PAYMENT. I 

A creditor receiving money without 
any specific appropriation thereof 
by the debtor, shell be pennitted in 
a court of law to ascribe his receipt 
to the discharge of a prior and 
purely equitable debt, and to sue 
his debtor at law for a subsequent 
legal debt. Boaanguet and Othern 
V. IVray, S97 

PENAL ACTION, 

And see Pilot. Tithes. 

• 

1 . In a tarn action, if the decla- 

ration do not appear on tlie record 
to be filed within a year ot the writ, 
it is necessaiy to connect it with 
the wnt by evidence of tlic time 
when the delaration was hied, and 
by shewing the wnt to be con- 
tinued on the roll down to that 
time. 141 

2. In the Common Pleas, tlic piaci- 
turn bemg always entitled of the 
tenn in or after which the trial 
takes place, it furnishes no evi- 
dence of the date of the decla- 
ration. ThtsUemood v. Crapera/i. 

141 

PETITIONING CREDITOB, 
See Bankbvft, Z. 


PLEADING. 665 
PILOT. 

Under the statute <62 G. 3. c.S9. r.ll. 
a master of a vessel who, coming 
from the fVettward bound to any 
place in'^he Thames or Medmay^ 
refuses to take a pilot on board, is 
ludile to a penalty equal to double 
the amount of the aevernl sums 
payable fuf^ilotage from the place 
\vherc Jie is bound first to uke a 
pilot ou board, to the terniinatioik 
of his voyage. Mache v. Landon. 

Page 266 

PLEADING. 

I. Oftke Form of Action and Joinder 
of Actions. 

II. Of the Parties thereto. 

III. Certainty in Pleading, 

IV. Of the Manner of Pleading in 
General. 

I. 

And see Action on the Case. 

1. Counts upon a promise by the 

Defendant and another, since be- 
come a bankrupt and certificated, 
may in an action against the sol- 
vent partner alone, be joined with 
counts on promises by the Defend- 
ant solely since tlie other became 
u bankrupt. 179 

2. But the Defendant might plead 
die joint contract in abatement. 
Havoktns v. RatndoUom, in Error. 

id. 

S. Counts on promises to a tcstatiH', 
may be jmned with counts on 
promises to an esecutor, if the 
damages recovered under tlic last, 
Y y would 


VoL. VI. 
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trould be aaact^ lo the hands of 
the executor. Pauley v. Neuton. 

Page 456 

II. 

1. Several tort feasors who unite id 
an injurious aet, may be sued, f ach 
one severally. Sniton v. Clarke. 

29 

2. The partners in one ptfuse of 4rade 

cannot mamtain an action against 
the partners in another house oi 
trade, of whieh one of the partners 
in the Plaintiff’s house is also a 
member, for transactions which 
took place while he was a partner 
in both housea 597 

9. And that, whether the action be 
brought in the lifetime of the 
common partner, or after hia de- 
cease. iifi. 

4. But after his decease, tlie surviv- 
ing partners of the one bouse may 
sue the surviving partners of the 
other house, upon transactions 
subsequent to the decease of 
the common partner. Botanquet 
T. Wray. m6. 

111 . 

1. In pleading it is sufficient on all 
occasions after the parties have 
been fii^t named, to describe them 
by the terms, “ tlic said Plaintiff,” 

and the said Defendant." JJavuon 
V. Savage. 121 

2. A lease granted liberty to make 
levels, pits and soughs : A de- 

‘daration in covenant stated it as a 
liberty to- moke sloughs' held that 
by the rule, uosetfur a soctu, the 
Court could discover this to be the 


word .soughs, only mis-spelt, and 
that It was not a ffdol variance. 
, ^f*rgan v. Edugrdt. Page 994 

3. A declaration desenbed demised 
* lands to be in the parish ef B. and 

Af..' the deed denused lands in the 
parishes of A & M., the Court held 
the variance fetal. tb. 

4. Lands in the occupations of A. B. 

& C., intended of the several occu- 
pations of A. B. & C. tb. 

5. The words Flamtiff and Defendant, 

used throughout a declaration, 
after the parties have been once 
named, are a sufficient designation 
of them without their respective 
names being afterwards expressed 
m the several counts, and without 
its being expressly shewn who are 
the persona designated by the 
words Plaintiffii and Defendants. 
Stevenson v. Hunter. 406 

IV. 

And tee Bond, 2. Goods, Contr act 
xoii 8AI.E or, 3. 

1. To a voluntary office and not cast 

by law on the party, it is necessary 
to aver not only an appointment, 
but an acceptance by the person 
qipointed. Serra and Others 
V. Wrtght. fS 

2. In debt on bond given to the 
obligee, conditioned for payment 
of an annual sum to the wife of the 
obhgor, a breach assigned in non- 
payment of the annual sum to the 
obligee, IS ill. Jjunn v. Payne. 140 

9. 'Wliere goods consigned to on 
agent to be sold on cmndiiBsion by 
a propnetor who still retains the 
absolute control over them, have 

been 
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been ahipped and dicpatched, but 
are not yet arrived, the consignor, 
pending the voyage, may, in pend- 
ing, still describe the sending theo> 
as a thing future and executory 
Smith V. Brown. Poge 340 

4. In an action on a policy of insur- 

ance on goods at and f^m M. to 
L., the declaration averred, that 
after the loading of the goods on 
board on a certain day, the ship, 
witli the goods on board, departed 
and set sail on her intended voyage, 
and afterwards, and while the ship 
was in the course of her voyage, 
they were destroyed by penis of 
the sea. The evidence was tliat 
before the ship had half her cargo 
on board, she was driven from her 
moorings by bad weather, and lost. 
Held, that the Plaintiff was not 
entitled to recover. Abithol’v. 
Bristow. 467 

5. A count for a deceit, averiuig that 

the Defendant represented to the 
Plaintiff that his lessor required 
1501. premium for a lease, wlierciis 
be required only lOOf., whereby 
the Defendant fraudulently ob- 
tained from the Plaintiff and con- 
verted to his own use 50/., is suffi- 
cient. Pewtriss v. Austen, 552 

6. Where a submission is, so that 

the award be in writing, under the 
hand of the arbitrator," it must be 
Aewn in pleading that the award 
is under hud as well as in writing. 
Everard v. Paterson. 625 

PLURALITIES, 

See Clxhgy. 


POWER, 

And see Attesting Witnesses. 

1. A defective attestation of the 
execution of a power cannot be 
snpplied by parol evidence of the 
attesting witness given on a trial. 

Page 402 

2. A power to appoint by deed or 
wnGng ud^er the donee’s hand and 
seal, and attested by two or more 
uredible witnesses, is ill pursued 

! by a will apparently under the 
testator’s hand and seal, which seal 
an attesting witness believes was 
affixed before exeention and attest- 
ation, if the attestation does no 
notice the sealing as well as the 
signing. Doe dem. Hotchkt s 
Pearce. 40 

PRACTICE. 

1. Rdatwe to Process. 

II. Arrest, Detainer, Bast, a,i 
Appearance. 

III. Pleadings, and Bill Par- 
tictdats. 

IV. Trial, /syutry, and Eoidente. 

V. Judgpsent, and R/eferenee to the 

Prothanotary. 

VI. Execution. 

Vll. Staying aad setting oxide Pro- 
ceedings. 

YUL Costs. 

IX. IVaver iff Irregularity. 

1 . 

1. If a Plaintiff Joins several Defend- 
ant’s m one common process, one, 
upon whom it is irregularly served, 
applying before ddclaratm to set 
it aside, may entitle his rule and 
Y y 2 affidavi 
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•IBdavit in a ^uuiae of Uk PlaintiflT 
Bg^nst hinuclf only. Hand 
Barnes, Page 5 

2, In an action on a recognizance of 
bail, the liul muat be served with 
process four days before the return 
of the writ. Maokenzte v. Marttn. 

i28G 

ft. In common process the year needs 
not to be expressed in woitis at 
length. Pyre r. Walsit. * 333 

4. No action can be regularly com- 
menced against the warden of tlie 
Fleet in the time of vacation. 
Crook Eylcs, 34>7 

fitock V. E^es. ?.>2 

11 . 

And see Bait. Bond. Insolvent. 

SlIEHlTF. 

1. If bail above who arc excepted to 

and have not justified, ailcrwords 
procure their recogni/oncc to be 
put on the roll, the Court will, at 
the instance of a Flaiutiff suing on 
tlic bail-bond, cause it to be taken 
off, that the Defendants may not 
prove by that evidence the issue of 
compenterunt ad diem. Leigh v. 
Bartles. 167 

2. Tlie Court will not discharge n 
Defendant arrested by a wrong 
Christian name, who has signed 
that name in dealing with the 
Plaintiff Walker v. Willoughby, 

530 

3. If a Defendant cli'mges his attorney 

witboift leave of the ('ouit, and 
gives notice of new boil die Flam- 
tiff may prevent them from justify- 
ing. HsU V. Roe 532 

4. The Court will not discharge a 
Defendant out of custody on a 


defect in the affidavit to hold to 
bail, after he has given bail to the 
Sheriff and boil to (he action, which 
last have rendered him. Shawnan 

* V. Whalley. Page 185 

III. 

And see Notice. 

1. Thu Court will not alter the memo- 
rimdifin of a declaration in a penal 
action at the mere instance of the 
Plamtiff without a reason shewn. 
Woodnffe n.t.y. Wtllsams. 19 

2. In n qtu tam action, if die decla- 
ration do not on the record appear 
to be filed within a year of the 
writ. It IS necessary to (.oniiect it 
with the writ by evidence of the 
time when the declaration was filed, 
ondshewingthcwrittobe continued 
on the roll down to diat time. 141 

3. In tliu common pleas, the placituni 

Jmiiig always entitled of the terra in 
or after which the trial takes place. 
It fumislics no evidence of the 
date of die declaration. Thulle- 
teood V. Crayerafi. 141 

4. Where a writ is returnable on the 

lost return-day of one term, the 
Plamtiff, who is not bound to de- 
clare de bene esse, is under no com- 
pulsion to declare before the 
cbsoign-dtiy of the next term ; and 
therefore the Defendant is not en- 
titled to on iniparlauce. Kerd v. 
Yates, 261 

5. Where the Court, on demurrer, 
gives leave to amend by stating 
particularly diat which before was 
stated tuo generally, die Plaintiff 
may odd new counts, though more 
than two terms have elapsed from 
the commencement of the suit, if 

they 
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they contain no new cause of action, 
but only vanous specifications df the 
motterwhich the Court penmttnd (P 
be more particularly stated. Rrawn 
V. Crump. 3(fo 

6. A notice of dcclaratinn needs not 
to state tlie damages laid. Ilethet- 
tnglon V Hobsou. 301 

IV. 

1 . Fifteen days’ notice is required of 
the execution of a writ ol enquiry 
in replevin, after judgment on de- 
murrer for the avowant. Burton v. 
hhdey. 57 

^ Inspection refused to a Plaintilf iii 
replexin of the deed, (to which he 
was no party,) assigning to the 
a\owant tlic reverMon ot the de- 
mised premises. Brown v. Bate 

283 

3. Where two parts of an indcntiirc 
of charter-party were alleged to 
have been interchangeably exe- 
cuted, and the part ot which tin 
master of the chartered vessel had 
the custody was lost .it sea with the 
ship, the (hiurt would not compel 
the charterer, being sued thereon, 
to grant inspection and a copy ot 
the other part, lor the purpose of 
the PJjintiff's declaring with cer- 
tainty. Street V. Brawn. 302 

4. An amendment of the l*laintift’’8 
declaration does not necessarily 
entitle the Dcteiidant to plead de 
novo, but only where the amend- 
ment alters the state of the De- 
fendant’s case. Woodraffe v. Wat- 
son. 

3. After demurrer to one count of a 
declaration, a Plaintiff may enter a 


notte pnuequt on that count, ami 
proce^ to trialon lii^. other counts- 
Bertram v. Gardmi. 

6. Where a Defendant was master of 

a vessel, on board of which he 
slept, and hod no other home, he 
w^s deemed to be resident where 
his ship das legistcrcd, and that 
being nif)|g than 40 miles distant 
Irum London, lie was held entitleil 
to lourtcen da^s’ notice of execu- 
ting a writ of enquiry. 458 

7. An undertaking to accept short 

notice of trial does not entitle tlio 
Plaintiff to give sJiort notice of 
executing a writ ot enquiry. Blaaw 
V. CAafen. 4d8 

V. 

1. A Plainuff who defers proceeibng, 

III order to await the decision of tlic 
Court on a similar question in an- 
other cause, will not be relieved on 
that ground against a rule for 
judgment as in cose of a nonsuit, 
unless he makes it appear to the 
Court in whnt cause the question 
will arise, niid wdiat is the point to 
be decided. JVpnn v. Bellman, 
tierk. 122 

2. Ill opposing a rule for judgment, as 

111 ease of a nonsuit upon the ab- 
sence at the last trial of documen- 
tary evidence necessary for the 
Plaintiff, It is not necessary to state 
what the evidence is. GreenhtU r« 
Mitchell. ISO 

S. The Court wdl, after judgment by 
default, refer it to the prothonotary 
to compute the rent due on a cove- 
nant. 

4. But not so in debt on simple con- 
Y y 3 tract 
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truct for^ rent, or use and occupa- 
tion. Campion v. CnOmhay. 

Page 856 

VI. 

If a sheriff makes a seizure under 
a writ of Jien Jacuu^ the PJayitiff 
cannot take the Defendant in exe- 
cution under a wnt of capias ad 
caitsfaciendum, till tJ^'-writ oi^ert 
Jacias IS returned, tliough he aban- 
dons the seizure of the goods. 
MiUer V. Pamdl. 370 

VII. 

And see Staying and setting 
ASIDE Proceedings. 

The Court will not stay proceed- 
ings in an action commenced here, 
to abide the event of an action in 
the mayor's court, where it is 
sought to try in a foreign attach- 
ment the title to the samepropertj' 
which IS in suit here. Smtdt and 
Another v. Ogle. 74 

VIII. 

And see Judgment. Court or 
Requests. 

1. The Court will not decide a motion 
for security for costs on the merits 
of the cause. 30 

S. Security for coats is not exacted, 
ao long u9 the Plaintiff remains in 
this country. Cir^gno v. Hassan. 

30 

S. If a witness is hena Jtde sent .or 
from a foreign country for the sake 
of his testimony in an intended 
action, thou^ the writ is not sued 
out until after his arrival, the 
Plaintiff is enticed in tliat cause to 
the costs of btinging him over, his 


subsistence, and compensation for 
his loss of time spent here pending 
the suit for the purposes thereof, 
and to the costs of his return. 
* Tremain v. Barr^. Same v. 
Fatih. P^gf 

4. But if the witness being sent for to 

give evidence in one action, the 
Plaintiff uses his testimony in nn- 
otlier action against a different party 
and relaxes his diligence in the 
first, he IS intitled in the second 
action to the costs only of the 
witness's subsistence and detention 
for the purpose of the second 
action, but not of his voyage hither 
or his return. tb. 

5. The court will not compel an in- 
solvent to give security for costs, 
suing tor a demand, for which the 
assignee of his property under the 
iiiBolveiit act refuses to sue. Snow 

I V. I'oumsend. 123 

b. If u Defendant who pays niooey 
into court afterwards obtains judg- 
ment as in case of a nonsuit before 
the Plaintiff has taken it out, the 
Plaintiff cannot afterwards have his 
costs taxed up to the time of pay- 
ing the money into court. Postle 
v. liecktHgloH. 158 

7. The Court will not compel a De- 
fendant resident abroad to give se- 
curity for costs, os the price of 
compelling the Plaintiff, resident 
abroad, to give the Defendant se- 
curity for costs. Baxter v. Morgatu 

379 

IX. 

1. A party may apply to set aside 
preceedugB for irregularity at any 
time before the irregular party has 

taken 



PRIZE. 


RELEASE. 


671- 


taken a further step, if the latter 
has not bj the delay of the former 
been induced to place himself.in^a 
worse situation than he would have 
been in if the other had come 
earlier. Dand v. Barnes. Page 5 
2. .'V party who would set .'iside pro- 
ceedings for irr^gulaiity, iiiust ap- 
ply instantly after the irregular 
party has taken the hrst further 
step , it he lets hiin take a scconC 
further step, he waves the irregu- 
larity. FltlJiei V. Jf'ilh. 91 

PRECEDEKl Y, 

Ai roRMi (Iihihal. 

PRESENThTION, 

See Ci.j.iic .1 

PlllSONER, 

See Sft- 011 .. 

PRIZE, j 

And see iNSuKANri:, 111. '2. 

1. No action lies agaiiisl the tuiii- 

mandcr of a Briluh ship oi nar, 
for seizing and detaining a vessel 
on suspicion of her being hostile 
prize. 4>S9 

2. Though hd afterwards dismisses 

her without libelling her in the 
Court of Admiralty. li. 

3. And though he detains her partly 
on suspicion of matters which are 
causes only of forfeiture if she is 
Brituh. Fatih v. Pearson, 439 

PROCEEDINGS, 

Sea Stayiva and sbvtjmo asidb 
Pbochduios* 


PROCESS, 

See Practicx, I. 

PROCLAMATIONS, 

See Fine, 2. 

• PROMISSORY NOTES, 

See Affidavit to bold tu bail. 

I ' 

Dills o^Exchancie, and Fqb- 

. CrERY. ■ 

I'ROMOTIONS, 

(Atul vir Attorney General,) 51 1, 
515, 516, 517. 

PURCHASER, 

See Vendor and Vendee. 


R 

RATE, 

, AVVRUENT. 

RECOGNIZANCE, 

See Bail, 11. 1 . Practice, 11. 1. 

RECOVERY, 

See Fines and Recoveries. 

REFERENCE, 

See Arbitration. 

RELATION OF TIME,- 
See Shxrifv, I. 

RELEASE, 

See Covenant, 4. 

Yy 4 
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RENT. 

See ReplElVim and Tender. 
REPLEVIN, 

tdnd tee Deed, Notice. Practice, 
IV, 1. 

1. In replenn, proof of payment of 

rent to the avowant ia primd Jaete 
evidence that he u the owner of 
the land. ^ Pege 202 

2. But in a caae where ‘the ^lointiif 

did not onginally receive the pos- 
■ession of the land from the 
■powant. It is competent to the 
Plaintiff to rebut the title of the 
avowant by shewing that he paid 
rent under circumstances which 
did not entitle the avowant to the 
rent. tb. 

3. And such evidence may be given 
on the issue non tettmt moda et 

Jbrm&. ’Rogers v. Pitcher. tb. 

4. A Defeudant m replevin does not 

bygiiing tune to the Plaintiff m 
replevin disclrarge the sureties in 
the replevin bond. Moore v. Bomo- 
ma&a . 379 

5. To an avowry for rent, it is a 

good plea, that before the lessor 
liad any thing in the land, a termor 
granted an annuity or rcnt>charge, 
and granted and covenanted that 
the grantee might distrain on the 
premisei. , that the annuity was in 
arrear, and the grantee demanded 
it, and threatened distress; and 
the Plaintiff paid her Ae amount 
of the rent then due to the avowant, 
and BO, nothing in arrear. Taylor 
V. Zamira. 524 

RETURN OF PREMIUM, 

See Iebdrance, VI. 2. 

*5 


ROYAL EXCHANGE ASSUR- 
. ANCE COMPANY, 

Sa Insurance, III. S, 4, 5. V. 1, 2. 


S 

SALE OF LAND, 

See Deed. 

SALE BY SAMPLE, 

See tioons. Contract for Sale 

OF. 

SALE OF GOODS, WHERE 
COMPLETE, 

See Goods, Contract for Sale 

OF, AND Goons BOLD AND DP* 
D(VERED. 

SALVAGE, 

See Insurance, III. 3. 

SET OFF, 

And tee Insurance, VI. 2. 4. 

The Court will not upon motion 
enable a prisoner to set off in a 
summary way a debt for which he 
has obtamed no judgment, against 
the Plaintiff’s execution. Phdvp- 
son and Another v. CaldottU- 

Page 176 

SHERIFF, 

And tee Practice, VI. 

1. The shenfis of the late and pre- 
sent year signed m Nanember the 
return of non est tmmUus on a 

writ 



sheriff. 


SHIP. 


vrrk of Tnmtjf term. In an action 
against the late sheriff for* not 
arresting, held that his retun^ re- 
lated to the day of his quitting 
office ; and that to make him liable 
tor the de&ult of the officer em- 
ployed, It was not enough to shew 
that a warrant was made to the 
officer, but it must he shewn that 
the warrant was delivered to the 
officer, and neglect committed, 
while the Defendant was in office. 
Fontec v. Magnay. Page 231 

2. A sheriff cannot justify breaking 
the inner doors of the house of a 
stranger, upon suspicion that a De- 
fendant IB there, to aearch for him, 
in order to arrest him on mesne pro- 
cess. Johusonw, iMgh. 

3. Where the sheriff had taken the 
Defendants on a captas ad saivt- 
/iictendum, erroneously issued gn a 
judgment on a bail-recugni/.ancc, 
.*ind (hey had paid him the amount 
of die judgment and costs , whereon 
lie discharged them, and receiving 
notice that the money belonged to 
the assignees of a bankrupt, re- 
fused to pay It over to the Plaintiff. 
Held, 1 . that the sheriff was guilty 
of an escape; but, 2. the Court 
iclievedliim from the action for an 
escape, leaving him liable to the 
counts for money lied and received, 
fur the Plaintiff to litigate with him 

. the assignee’s right to the money 
in tlic shenlTs hands. IVooden t. 
Moxom- 490 

4. Where the sheriff had omitted to 
take a bail-hond, and an action 
laid been commenced for an escqie, 
rhe Court would not stay pcoceed- 


fflff 

mgs on the termi of the sherliPs 
charging the Plaintiff in custody in 
the original action, though the 
sheriff never was ruled to return 
the'wnt, and though the Defendent 
WHS charged in custody in several 
other actions. Birn v. Bond. 

* PefgeSS* 

5. A slien^puy take a bad-bond on 

. on attacJmicnt out of Chancery. 

569 

6. But lie IS not compellable to t«l«» 

bail thereupon. Moms v. Ho- 
ward. f4, 

7. Where no criminal act is shewn 

on tlic part of the baihff, the Court 
will not grant a motion that the 
sheriff should amend his return by 
particularly specifying the goods 
sold, he having only made an 
aggregate return. WtUet v. Spar- 
roxK. 57fi 

SHIP, 

And ^ee AiiaiTaATioN. Goons, 
Contract for tiir Sale or. 
Insurance. 

1. No action lies against the com- 

mander of a Bntuk ship of war 
for seizing and detaining a vgsscl 
on suspicion of her being hostile 
prwe. 439 

2. Though he afterwards dismisses 

her without hbelling her in the 
Court of Admuulty. ti. 

3. And though he detains her partly 
on Buspiaon of matters whidi are 
merely causes of forfeiture if she is 
Bniuh. FaUh v. Peanon. iib. 

4. The seisure and sale of a veisel 
by a neutral state, no'sentdoee of 
coodeduiatiou by any competent 

Couit 
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SHIP. 


STATUTES. 


Court being shewB^ does not change 
thd propertj. WUton v. Forster. 

Page 95 

5. Therefore, where, in iuch a case, 

the maeter had repurchaaed the 
vcaael, though he acted widiout 
authority from the osBured, who 
refused to accept the ship, or repay 
him the price, the amm^iia who had 
not abandoned, were not permitted 
to recover for a total Ion. Wtlson 
V. Forster. %b. 

6. The master of a store ship in the 

King’s service took in the bullion 
of a pnvate merchant on freight 
from GAraltar to Woeimeh. 
Held, that an action lay against 
him for the loss of the bullion. 
HatehmeB v. Cooke. 577 

SIMONY, 

See Tithes, 4. 

SLANDER, 

See Libel. 

SOUC1TOR.GENERAL, 

See Attoutbt>Gevebal. 

SOLICITOR, 

See Attorket. 

STAMPS. 

See Goons, Contract for Sale 
OF, I. 

1. A contract fiir selling and ddiver- 
Ing oil, not yet expressed from seed 
in dm ▼endot's possession, isex- 
esapted fiom stan^^aty, os a con- 
tiaet celaCfBg to the sole of goods, 
wUhsn the stEt. 46 Geo. 8# c.'14& 
Sdmiidei ^sHl. UUe Agreese emt , 
rifiylfin WWkee. AlSmiston. 11 


2. The several underwriters on tlic 
same polity have such a commu- 
^nilyof interest in the subject m- 
sured, that if they all agree to 
relbr the d^and of the assured on 
that policy, one stamp for the 
agreement to refer, and one staiitp 
for the award, are sufficient. 
Goodson V. Forbes. Page 171 

STATUTE, CONSTRUCTION 
OF, 

See Amendment. 

STATUTE OF LIMITATIONS, 

See Actions, Limitations of. 

STATUTE REMEDIAL, 

See Amendment, 10, ]1. Stock* 
JOBBING. Tithes, 8. 

STATUTES referred to m this 
volume. 

Hen. 6. 

23. e. 9. (Bailbond.) 570. ^ 

Hen. 7. 

4. (Fines.) 266. 276 

Hen. 8. 

32. C.2. s.6. (Limitation of no 
tions.) 267 

Edw. 6. 

2 ft 3. e. 13. (Tithes.) 297 

Jac. 1. 

'1. c. 15. J.2. (Bankrupt.) 532 

21« e. 16. (Limitation of actions.) 

41. n. 

Car. 2. 

1% e,4. (Gunpowder.) 499 

Ann. 



STATUTES. 


STAYING, Ac. 675 


Akn. 

3 A 4to c. 9. (Prominoiy notec>^ 

Page 326 

?• C.38. {Loc<d.) Rectory of 

united to deanery of Wtnd- 
tor.) 48 

9. c>4. <•2. (Gaming.) 141 

Gao. 2. 

2. C.25. (Forgery.) S2S 

7. C.8. (Stackjobbing.) 419 

9. c. 36. (Charitable uses.) 359 
19. c. 37* (Insurance.) 234. n. 

29. 16. (Gunpowder.) 499 

• 

Geo. S. 

(Road Act. Banbury to Lut- 
teryaorth.) 29 

6. f (Staffbrdi^tre and Woreater 
la t Canal.) 151 

IS. C.78, S.82. (Highways.) 37 
17. C.26. 1.4. (Annuity.) 8 

— C.42. (Bricks.) '502 

32. C.78. «. 13. (insolvent.) 494' 

33. c. 2. r. 4. (Gunpowder.) 499 

— c. 34. (Friendly Societies.) 328 

38. e. 60. s. SO. (Land-tax redemp- 

Uon.) 470. 473 

39. c. 6. s. 36. (Land-tax redemp- 

tion.) 470. 3 

39 A 40. c. 104. t. 12. {London 
Court of Requests.) 452 

42. c. 116. s. 120. (Land-tax re- 

demption.) 470 

43. c. 84. 1 . 12. (Clergy residence.) 

48. 55 

— 1 . 19. (Licence of non-re- 
sidence.) 48. 52 

— t. 20. (Licence by the 

Archbishop.) 52. 56 

48> e. 149. Schedule, Futl. (Stamps.) 

11 


49. c. 121. S.8. (BanJcEupts' Sureties.) 

Page 929 

52. c. 39. J. 11. (Pilot Act.) 256 

53. c. 102. t. 7. (Insolvent.) 493 

54. c. 54. 1.4. (Clergy non-resi- 

dence.) 52 

— 173. 1 . 12. (Land-tax redemp- 

tiqp.) 470 

STAYI^ AND SETTING 

• ASIDE PROCEEDINGS, 

And tee Abatement. Practicb, 
IX.. 

1. A party may apply to set aside 

proceedings for irregularity at any 
time before the irregular party has 
taken a further step, if the latter has 
not by the delay of tlie former been 
induced to place himself in a worse 
situation than he would have been 
in if the other had come earlier. 
Dand v. Barnet. 5 

2. A party who would set aside pro- 
ceedings for irregularity, must ap- 
ply instantly after the irregular 
party has taken the first finrther 
step , if he lets him take a second 
further step, he waves the irre. 
gulanty. Fletcher v. JVdlt. 191 

3. Where a Defendant sued by a 

wrong name omits to plead in 
abatement, and sufiers the Plamtiff 
to proceed to judgment, though he 
never has appeared to the wrnig 
name, the Court will not mtecAre 
to set aside the proceedings. 
Stmth V. Patten. IIS 

4. Where the Court hod given tunc 
to one of the bail to justify before 
a Judge at Chambers in the vaca- 
tion, a Judge's sumnsons for ftir- 
tber toM^ retunuible befoie the 
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STEWARD. 


TITLE. 


original tina bad expired, oper- 
ate* a* a atay of proceeding*. 
Bedford r. Edte. Page 340 

STEWARD. 

■ 

1. A ateward of a manor ia entitled to 

be paid for admuaiona of a tenant 
to several copyholds only accord- 
ing to a quanhtm mentd, unless 
certain lees are prova^ito be due 
by tlie custom of his mhnor., Ever- 
est V. Gfyii. 425 

2. There lano general customfor all 

copyholds. t6. 

And therefore, although the stew- 
ard at the tenant's request prepare 
ux several admissions on separate 
instruments to six tenements, he is 
not entitled to six times the fees 
which are due on the first, there 
being less labour in preparing the 
five last than the first. 425 

STOCKJOBBING, 

J^ce AMVyDMENT, 10, 11. 

STOPPAGE IN TRANSITU. 

A resale of goods by a \endec, and 
payment to him, does not destroy 
the vendor’s right of stoppage te 
iransdu. Craven v. JRyder. 4S3 

SUGGESTION, 

See Bankrupt, III. 3. 

SURETY, 

See Refi.bvin. Bankrupt, IV. 2, 3. 


T 

TENANT, 

See Elegit, and Partt Walx. 


TENDER. 

1. A. tender of a larger sum, peqiur- 

ing change, is not agood tender of 
a smaller sum. Page 336 

2. ‘ A plea of tender of half a year’s 

rent simply, is not supported by evi- 
dence of a tender of the half year's 
rent, requiring the lessor to get 
change and payback the property- 
tax. Ro6tnson v. Cooie. li. 

TITHES, 

AtuI see Fines and Rbcoveries, 
Amendment op. 

1. In on action for not setting out 

tithes, the oniu of proving that the 
land IS barren, lies on the Defend- 
ant. 207 

2. The proper test of barrenness with- 

I in this statute, is, whether the land 

requires extraordinary cxpence ei- 
ther 111 manure or labour to bring 
It into a proper state of cultiva- 
tion. r6. 

3. The statute 2 & 3 £dtv. 6. e. 13. is 

a remedial act, and in an action 
thereon the Court will grant a new 
trial fur the mistake of the jury. 
Lord Sdsea v. Powdl. ib. 

4. A parishioner who has compound- 

ed with the parson one year for his 
tithes, and has- not determined the 
composition, cannot set up as a de- 
fence to an action for the next 
year’s composition-money tliat the 
namtiif is nmontaeus. Prootsby, 
clerk, v. Watts. 333 

TITLE. 

Semble, that the owner of land agree- 
ing to grant alease, does not there- 
by impliedly engage that be has a 

good 



TITLE DEEDS. 


VENIRE DE NOVO. 671 


good title to the fee-simple, and 
that he will deliver awnttep ab- 
stract. Tempfe T. Bratuu. 

TITLE DEEDS. 

1. If the vendor of a leasehold estate 
dehvers the conveyance as an 
escrow, to take effect as a deed on 
payment of the residue of tlie pur- 
chase-money. the property m the 
title deeds of the estate is so 
vested in the vendee, that tlic 
vendor, obtaining; , possession ^ of 
them, and pawning them, confers 
on the pawnee no right to detain 
them after tender of the residue oi 
the purchasc-monej'. JInoprr and 
Another, Atstguees «/ Well*, v. 
RamsbtMom and Others. 

TOLL, 

See Cakal Company. • 

TRESPASS. 

See Siibhiffs, and Sine 

TRIAL, 

Sm Practice, IV. Jury, 1. 

TRUSTEE, 

See Actiox oh the Casf. 

U and V 

VARIANCE, 

See Pleading, III. Deed, 5. Insu- 
rance, II. 1. Tender, 2. 

1. A lease granted liberty to make 


levels, pits, and soughs. A de- 
claxatum in covenant stated it as a 
liberty to moke sloughs : held that 
by die rule, uoscHttr a soats, the 
Court could discover this to be the 
word soughs, only niis-spelt, and 
(hat It was not a fhtal variance. 

, PageW 

2. A declaration described lantls de- 
mised rirfle in the parish of B. and 
Af. » the deed demised lands in the 
parishes of B. & M., the Couit 
held the variance fatal. ifi. 

S. Lands in the ocLupations of A. B. 
& C,, intended of the several oc- 
cupations of A. B. A C. ‘Morgan 
I V. Edwards. th. 

VENDOR AND VENDEE, 
And see Stoppage in Tnansitu. 
Pawnee. Title. 

1. A bankrupt’s assignees had con- 

tracted for die sale of his copyhold 
lands, and received a deposit. The 
commission a as afterwards super- 
seded, because, when it issued, the 
petitioning creditor's debt was not 
due. Another commission issued 
upon the petition of another cre- 
ditor, and die same assignees were 
chosen. Held that die Plaintifl^ hav^ 
mg abandoned his contract pending 
die old commission, might reco- 
ver bock hiB deposit. Bartiett v. 
Tuchiu. 259 

2. In a Courtof law eveiytide that is 

not bad is marketable, RomtUg v. 
James, 263 

VENIRE DE NOVO, 
SeeJvBY. 

VENUE, 
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VENU£. 


WILL. 


VENOE,' 

Andsee AmkvdmenTj 7. 

1. If • tnsnch cut in tlie county of 
iV. cBuMsthe Plaintiff’* bnda to be 
overflowed in the county of al- 

though a statute reqiurea all actions 
to he brought and tned in the 
county where the cause of action 
arises, the action maysho brought 
and tiled in IV. Sutton v. CSarie. 

Page 2d 

S. The Court will not, without rea- 
sonable ground shewn, permit a 
Plaintiff to amend by changing the 
venue. Agree v. Bueton. 408 

3. The Plaintiff may retain the venue 
where he has laid it, on under- 
taking to pve matenal evidence in 
any county, in which, if the venue 
were laid, the Defendant could not 
truly moke the usual affidavit to 
change the venue from that county. 

564 

4. Evidence of any fiict nmtgn'al to 

the cause, though it go not to the 
whole cause of action, satisfies the 
undertaking given to retain the 
venue. t6. 

5. When the cause of action arises 

in a foreign country the Plaintiff 
may retain the venue without any 
undertaking to give material evi- 
dence. Savory e. Spooner. Neale 
V. Neoitt. 565, 566 

USES, 

And MOB Ftna aud Hbcovbries, 
AlnnucEiTT or. 

1. A grant of lands in trust peipe- 
tually to repair, and, if need be, 
rebuild a vault and tofenb ■famJmg 
on the land, and permit Che noN 
la 


to be used eg a fhinily vault tar the 
donor and her fhinily, is not a cha- 
ntable use within die statuteflfr.fi. 
e. 36. Page 359 

2. If there be in a deed one limitation 
which is to a diaritable use within 
the statute 9G.2.e. 96., that statute 
does not therefore avoid other limi- 
tations in the same deed, which are 
not within the act. Dae v. Piteher. 

td. 


w 

WARRANT OF ATTORNEY, 
See AutmtnuT, 3. 8. Aiwuitt. 
FiuEa. Ambkdmbht ow Dbks. 

WARRANTY, 

See ]^vinxNCB, II. 7. 

Warden of the fleet. 

No action can be regularly com- 
menced against the Warden of the 
Fleet in time of vacation. Crook 
V. Eylee. 947 

Stock V. EjAee. 952 

watercourse. 

See Actiow upob thb Case. 

WILL. 

An executor of a testator possessed 
of real and personal estate, cloathed 
with a trust to pay debts, and to 
lay out mon^ for the benefit of 
the testator's children, and with a 
power to sell freehold lands in fee, 
but taking no beneficial interest 
under the will, it a good at te sti ng 

witness 



WITNESS. 


WORK AND LABOUR. 679 


witness to tlie will. Phijtpi and 
Another v. PUcho,, 290 

WITNESS, 

AndweWlLL. ATTESTINoWlTNEItf. 

1. The Court will not grunt an at- 

tachment against a witness, for dis- 
obedience to a subpeend, unless it 
lie a clear case of contempt. Home 
y. Smith. 9 

2. If a witness is bond fide sent for 

from a foreign country for the sake 
of his testimony in an intended ac- 
tion, though the wilt is not auhd 
out until after his arrival, the Plana- 
tiff IS entitled m that cause to the 
costs of bringing him over, his sub- 
sistence, and compensation for his 
loss of time spent here pending the 
suit for the purposes thereof, and 
to the costa of Ins return. U8 

3. But if, the witness being sent for 
to give evidence in one action,* the 
PlaintiH uses his testiinoiiy in An- 
other action agamst a different 
party, and reixaes his diligence in | 


J.NU oi ■! iir 


the first, he is entitled in the se-. 
cond action to the costs only of the 
witness’s subdstence and detention 
for the purpose of the second ac- 
tion but not of Ilia voyage bidier 
or of his return. 7’rrniatR v. Bar~ 
r^. Same v. Faith. Poge 88 
4-. The insc^vent debtors’ court ia 
such a court as privileges parties 
and witneases attending from ar- 
* rest eundo, morando, el redeundom 
JVtUiagham v. Mattheuu. 35G 

WORK AND LABOUR, 

See Affidavit to hold to bail. 5. 

1. A., employed by the Defendant 
to transport goods to a foreign 
market, delegates the entire em- 
ployment to the Plaintiff, who per- 
forms It without the pnvity of the 
Defendant. Held that the Plaintiff 
cannot recover from the Defendant 
a compensation for such service. 
St.hmaltng v.TomlmtoH. 147 
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